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THE. 
PR E F A C E. 


HE profeſſors of the law have been long in expecta- 
f 5 tion of ſeeing this work. Many reaſons, not ne- 
ceſſary to be mentioned, have hitherto delayed the publi- 
cation of it. It now makes its appearance ; and its merit 
is ſubmitted to the conſideration of the Public, whoſe 
candid- and favourable acceptance of it is requeſted, in 
compliment to the able, learned, and reverend Author, 
and may reaſonably be expected, as in ſome meaſure due 
to the nature and excellence of the performance. 

The whole of this laborious work, is the reſult of many 

ears application of the learned Judge whoſe name it 
ars; a name which did honour to the law whilſt he 
lived, and which poſterity may well revere with gratitude, 
as from him it will derive the benefit of ſo valuable and 
uſeful a book. 

The general plan of this DIGEST is, that the Au- 
thor lays down principles or poſitions of law, and illuſtrates 
them by inſtances, which he ſupports by authorities ; and 
theſe are branched out and divided into conſequential 
ſitions, or points of doctrine, illuſtrated and foported in 
the ſame manner. By this means, each head or title 
exhibits a progreſſive argument upon the ſubject, and one 
paragraphs (and in like manner one diviſion or ſubdiviſion, 

c.) follows another in a natural and ſucceſſive order, till 
the ſubject is exhauſted. | | 

It is likewiſe ſo diſpoſed, that even the titles only of 
theſe diviſions and ſubdiviſions, and of their ſeveral 
branches, (deſcribed and enumerated by letters and 
figures,) being ſelected from the page or margin, do of 
themſelves diſcloſe, in orderly ſucceſſion, the ſeveral links 
of the chain of argument contained in the body of the 
work; as may be ſeen, at one view, by having recourſe to 
the InDEx, which contains a tranſcript of thoſe diviſions, 
&c. ſo ſelected and extracted. 

As the Author purſues each head or titleth rough its 
various branches, it conſequently follows, that ke mult in- 
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clude many titles which happen to be ſubordinate to his 
general head, (and therefore, with the ſtrifteſt propriety, 
come in as a diviſion, or ſubdiviſion of it,) and yet, at 
the ſame time, are worthy of being conſidered as general 
heads of themſelves, and ſuch as a reader would, without 
queſtion, ſearch for as general heads in the InDex: in 
which ſearch he will not be diſappointed ; for wherever 
that happens, he will' always find a reference to the head 
or title in which it is contained. | 

An inſtance or two of this will be ſufficient to explain it. 

In the very firſt title, Abatement, Miſnomer, (which a 
reader might expect to find as a general head under letter 


M, ) is introduced in a ſubdiviſion, as cauſe for a plea in 


abatement, in (E. 18, &c.) and (F. 17, &c.) 

In like manner, Addition, (which a reader would look 
for as a general head,) is to be found as the branch of a . 
ſubdiviſion in Abatement, (F. 22, &c.) | 

To make only one remark more on this circumſtance ; 
---Let it be obſerved, that the Crown Law, in general, will 


be found to be contained, for the moſt part, in the diviſions 
and ſubdiviſions of the titles Juſtices and Juſtices of Peace. 


The Author has been exceedingly clear and perſpicuous, 


and, at the ſame time, remarkably conciſe and exact in his 


quotations, and in his references to books ; and as there are 
one or two books to which he is particular in his manner 


of referring, it may not be amiſs to apprize the reader of 


it here, though he will find it mentioned in the page of 
Explanations. 

Roll's Abridgment he always cites thus, 1 Rol. 300. J. 5. 
or J. 15. or J. 253 or thus, 1 Kol. 300. A. or B. or C. re- 
ferring to it, not by the placita, but by the line, or the 


diviſion. 


Roll's Reports is thus quoted, 1 Rol. 300.---So that he 


avoids the diſtinguiſhing the Report from the Abridgment 


by the denomination of the one or the other, and yet the 
reader can never be at a loſs to know which book he means: 

If). for line, or a ſingle letter follows the number of thepage, 
it is the Abridgment ; if nothing follows, it is the Report. 

So if Croke's Reports :---C70. Fac. is always cited 2 Co. 
but the other two volumes are quoted Cro. El. and Cre. 
Car. and not 1 Cyo. and 3 Cr0.---The Reaſon of this ſeems 
to be, that if they were cited 1 Cro. and 3 Cro. the reader 


would be uncertain which was meant, for it happened that 


Cro. Car. was in fact publiſhed before Cre. El. and therefore 


might 
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Might be called 1 Cyv. in point of priority, though it is 
really 3 Cro. in point of chronology, and is accordingly in 
ſome law- books called 1 Crg. which might occaſion much 
content it ſhould be objected; that the Author 
might as well have ealled the other volume Cro. Fac. and 
the difficulty would have been avoided ; the anſwer is, that 
he has not done ſo ; and theſe inſtances are only mentioned 
to ſhew his particular manner of referring, and to obſerve 
his exactneſs in adhering uniformly to the ſame manner 
throughout. 

In ſome places, though not many, he lays down his law 
and gives an inſtance, but does not refer to any authority in 
ſupport of it. Why that was omitted, cannot with any 
certainty, now be known : but may it not be looked upon 
as his own opinion upon the ſubject, even if there ſhould 
be no other authority? And ſhall not the opinion of 
a learned and able man, preſiding at the head of one of 
the chief courts of law and equity in the kingdom, have 
its-proper weight ? | 

It muſt be confeſſed, this work is not printed exaiZly in 
the ſame manner, in which it appears in the manuſcript. 
Some alterations and additions have been made 1n it; which 
the Editors flatter themſelves will not, when conſidered, 


afford any cauſe of complaint. 
The firſt alteration is the tranſlating the whole work from 


French to Engliſh. What was the Author's particular rea- 


ſon for compiling it in French does not appear: the 
faſhion of the time might lead him to it at firſt, .when per- 
haps it was more uſual (before the act of parliament for 
reducing the law into Engliſh) for gentlemen of the pro- 
feſſion to write their obſervations and collections in that 

and this fell in with his favourite ſcheme of 
conciſeneſs, as the Law-French admits of a great number 
of abbreviations and contractions ; and beſides that, it ſaved 
time and labour in copying or extracting from books, 
which was more eaſily and readily done by following the 


language and abbreviations of the book cited, which 


were commonly (the ancient books eſpecially) printed in 
French, than by taking the trouble to tranſlate them : and 
having done ſo with many books, he continued the ſame 
language in extracting from others, though they were 
printed in Engliſh, that his quotations from them might 
appear uniform, agreeable to another of his favourite 


ſchemes. The acts of parliament are an exception to this 
a2 I» uniformity 
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PREFACE. | 
uniformity of language, for theſe being the law itſelf, and 


not the opinions or reſolutions of courts or judges, declar- 


ing or explaining the law, he ſeems to have paid a 
particular and due regard to them, by tranſcribing 
them in the original language in which they were printed, 
whether French, Latin, or Engliſh. FITS 21% 

The Editors however, for the rendering this book more 
extenſively uſcful, have choſen, that it ſhould make its 
public appearance in Engliſh: by which means, not only 
gentlemen of the profeſſion, but all other perſons may have 
the benefit of it; and, in particular, thoſe worthy and pub- 
lic-fpirited men, who, though not bred to the ſtudy of the 
laws, are moſt honourably and deſervedly intruſted with the 
care and execution of a great part of them, and to whom 
therefore, the conveying ſome knowledge, or at leaſt di 
recting them where to furniſh themſelves with it, may not 
be uſeleſs. | | 

It may by theſe means alſo inſtruct all perſons in general, 
(who are neither bred to the profeſſion, or intruſted with 
the execution of the laws, and are nevertheleſs bound to 
obey them, ) how to conduct themſelves, fo as not to ſuffer 
any injury by the breach of them, either in themſelves or 
others. ü | 

The tranſlation of the book has been carefully compared 
with, and corrected by the original, and (with very great 
labour) has alſo been compared with and corrected by the 
the ſeveral books cited: for, though a moſt remarkable 
attention has been paid to the exactneſs of the quotations 
throughout, yet, the multiplicity of references, in ſo volu- 
minous a work, ſeems to entitle the author to ſome excuſe, 
if in a few, very ew inſtances, the quotation and the book 
have not preciſely agreed; and wherever that has been the 
caſe, a liberty has been taken to make this work ſubmit 
to ſuch an alteration as has made it correſpond with the 
book cited; and in this the reader cannot be miſled, for by 
applying to the book itſelf, he may ſee how far that 
is warranted, This 1s the ſecond kind of alter- 
ation. 

Another circumſtance may more properly be termed an 
addition, than an alteration : for, when recourſe has been 
had to books cited, in order to compare the quotations with 
them, it has ſometimes happened, that a caſe or authority 
has been diſcovered, warranting a poſition or point of law, 
mentioned by the Author, without his having cited any 
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book to ſupport it; and wherever this has happened, a refe- 
rence has been made to the caſe or authority ſo diſ- 
covered. | | . 

A like liberty is, in ſometimes adding references to con- 
temporary reporters of the ſame caſe, or conſiſtent and 
concurring Authors elucidating the fame point, which. in 
the courſe of the examination have been met with, and 

were not cited in the original. 

The Editors are not aware, that any objection can ariſe 
to the reader, who will in ſome places find references to the 
volume of Lord Chief Baron Comvns's Reports, which, 
not being printed till after his death, could not be referred 
to by him in his life-time by the printed page. The 
freedom has certainly been taken of adding ſome refer- 
ences of this kind, and the candid reader will, it is hoped, 
think he is not injured by it: it has furniſhed him with 
an authority, where perhaps even the Author's manuſcript 
Report has not been cited, but only a caſe mentioned by 
him by the name and term, or which, if cited, was by the 
page of his manuſcript, and therefore of no uſe as to the 
printed Report ; and 1t alſo helps him to an additional au- 
thority, where the fame cafe has been reported by others. 
The like excuſe may be claimed for adding now 
and then, (as to a contemporary reporter, but not as to 
any new caſe or matter,) a reference to Lord Raymond's 
Reports, which were not publiſhed, till after the death of 
Lord Chief Baron Comy Ns. | 

A farther alteration is in the diſpoſition of the general 
heads or titles, which, though in the original diſpoſed in a 
general alphabetical order, are not fo critically ſucceſſive 
as a reader might perhaps expect to find them. This, as 
it created no contuſion, (each head or title being a de- 
tached and ſeparate ſubject by itſelf,) is now changed, and 
the general heads or titles follow each other in an exact 
and regular alphabetical ſucceſſion. EI 

To avoid confuſion alſo, theſe general heads or titles are 
preſerved by the French names, as in the original, and 
each of them ſtands in the alphabetical ſtation in which the 
French name places it: but the reader, when he is look- 
ing in the Invex for ſuch a title by its Engliſh name, will 
will always find it there ſpecitied, with a reference to it 
by its French appellation. 

It may not be amiſs in this place to ſay, that ſome ge- 
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neral heads or titles, which happen to intervene in this al- 
e, diſpoſition, and which are not treated as titles 

y themſelves, but in the diviſions or ſubdiviſions of other 
titles, (as has been before taken notice of,) are here 
inſerted, and referred to the title in which they are fo 
taken in; and this, in a great many inſtances not remarked 
in the original: and to attain this uſeful end, the divi- 
fions, ſubdiviſions, and branches throughout the work 
have, with extraordinary pains, been as it were diſſected, 
to furniſh ſuch an arrangement with propriety and exact- 
neſs.---This is alſo an addition to the work. 

Another addition is this.---The diviſions, ſubdiviſions, 
and their ſeveral, branches, (which were made and 
difpofed by the/ Author himſelf,) are now, for the 
purpoſe of referring from one part of the work to ano- 
ther, denominated and deſcribed by letters and figures, 
in this manner:---The firſt diviſion of a general head or 
title is marked with the letter (A.) the ſecond diviſion with 
the letter (B.) and ſo on, without proceeding to figures, if 
it is not ſubdivided. When either of theſe diviſions has 
one or more ſubdiyiſions, thoſe are marked by adding 
figures to the letter, as (A. 1,) (A. 2.) &c, or (B. 1.) 
(B. 2.) &c. When again any of theſe ſubdiviſions are 
branched out into farther diſtributions, thoſe are deſcribed 
by the continued progreſſion of the figures, and are con- 
tained in the margin of the book: and when a ſubdiviſion 
has run out its whole length; the next ſubdiviſion is taken 
up in the body of the page, by the reigning letter (if one 
may ſo call it) of the diviſion, and the next ſucceeding. 
figure to that laſt ſpecified in the margin. The whole di- 
viſion being finiſhed, a new diviſion begins with a new 
letter, and runs on in the ſame manner according to the 
ſeveral diſtributions of it, When the alphabet is exhauſt- 
ed, it begins again with a ſecond rotation of it (2 A.) 
(2 B.) Sc. and when it is to deſcribe ſubdiviſions, &c. the 
denominating figures are added, as (2 A. 1.) (2 A. 2.) Sc. 
or (2 B. 1.) (2 B. 2.) &c. So the next time the alphabet 
is repeated, it is (3 A.) (3 B.) and afterwards (4 A.) 
(4 B.) Sc. and ſo on, with the denominating figures as 
above, wheneyer their aſſiſtance is wanted. f 

The reader is now apprized of the nature of this Great 
Work; the method in which it is conducted; the means 
whereby recourſe may be had tq any part of it; and the 
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alterations and additions which have been made in it, 
which he obſerves are only ſuch as tend to make it of 
more real uſe, and ſuch as relate to its form and appear- 
ance in print; for as to the ſubſtantial part, the Work it- 
ſelf, nothing is inſerted or introduced there, but what is of 
the Author's own compiling, (the original of which is all 
written with his own hand,) except in the inſtances before 
mentioned, of the - tranſlation, and of the conformity to 
the books cited, 

V. B. In the laſt edition, the additions are diſtin- 
guiſhed from the original by being incloſed between 
crotchets, thus; (] In the preſent they are diſtinguiſhed 
in the ſame manner; The additions by the preſent, 
Editor are diſtinguiſhed by being incloſed between 
aſteriſks, thus 

The few notes that are to be found in this edition are 
by the preſent Editor,* 
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EXPLANATIONS, 


A. 
Ar. Ca. 
Acc. or Ag. or Agr. 
Adj. 
Adm. 
Ante and Poſt. 


App. H. Fer. 


Arg. 1 Ch. R. 


Aft. Ent. 
Ayl. Int. 


Ayl. or Ayl. Hi 1 
y pi 72 if 
B. 

B. or C. B. 
. 

B. Tr. 
Bac. H. 7. 
Bend. 


Bl. or Bl. Nom. or 2 


Bra. Treat. de Bur gba. 
Brad. or Bra. 
1 

Bro. Ent. or Brow. Ent. 


Bro. R. 
Bro. J. A. Or Bro. Vad, 


Abridgment of Caſes in Equity. 
Accord, or Agreed, 
Adjudged ; ſometimes Adjourned, 
Admitted. 

References to Diviſions and Subdi- 
viſions of the ſame Title. 

See Falle's Account of Jerſey, (printed 
1694,) chap. 1. - p. 5.-—chap. 3. 
p- 89. 97, 98.—chap. 4. p. 102.— 
chap. 7. p. 201, &c. King John's 
Conſtitutions. | 

Argument in 1 Chancery Reports on 
the Juriſdiction of the Chancery. 

Liber Aſſiſarum. The References by 
Placita. 

Aſton's Entries. 

Ayliffe 's 2 to his Parergon. 
Edit. 1726. 

Ayliffe's ancient and preſent State of 
the Univerſity of Oxford. 


Common Bench, or Common Pleas. 

King's Bench. 

Bithop's Trial. 

Lord Bacon's Life of H. 7. 

Benloe's Reports ; ſometimes referred 
to by Placitum, ſometimes by Page ; 
when the former, it has pl. before 
the figure. 


Blount's Law Dictionary. 


Booth of Real Actions. 

Brownlow's Brevia Judicialia, Edit. 
1662, 

Dr. Brady's Hiſtorical Treatiſe of Ci- 

ties and Boroughs, 

Dr. Brady's compleat Hiſtory of Eng- 
land. Fol. Edit. 1685. 

Brooke's Abridgment. 

Brown's Entries. 

Brownlow Redivivus. 


Brown's Vade Mecum. 
Brotunl. 
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EXPLANATIONS, 


[is * 
1 | « 
6 Brownl. or 1 & 2 Brow. Brownlow's Reports. 
1 Brownl. Ent. | Brownlow's Entries. 
WW Bur. H. Burnett's Hiſtory of the Reformation. 
= B. R. H. Caſes in the * Bench in the Time 
WO of Lord Hardwicke, : 
{it B. M. Burrow's Reports in the Time of Lord 
1 1 Mansgfeld. 
15 B. S. C. Burrow's Settlement Caſes. 
| 8 : 
C. B. Common Bench, or Common Pleas.” 
Ca. Ch. Caſes in Chancery. Edit. 1735. 
3 Ca. Ch. 3d Vol. of Caſes in Chancery, or Se- 
| lect Caſes in Chancery; contains 
the D. of Norf. Caſe. 

Ca. Eg. Gilbert's Reports of Caſes in Equity. 

Cal. Callis on Sewers. 4to. 1686. 

Ca. Pa. or Ca. Parl. Caſes in Parliament. 

Cart. Carter's Reports. 

Carth. Carthew's Reports. 

Chil. | Chillingworth. | 

1, 2, & 3 Ch. K Reports of Caſes in Chancery in the 


Reigns of K. Charles 1. c. exa- 
mined with the third Edit. Folio 

1736, by the Pages of the Octavo 
Edit. which are there preſerved in 
the Margin. Note, 1 Ch. R. con- 
tzins the Rar of Oxford's Caſe, and 
the Argument on the Juriſdiction of 
the Chancery, which laſt is deſcribed 
by Arg. 1 Ch. R.] 


K. without 1 
n ip Chancery Reports, rempere Finch. 
« Aſſo Clerk's Aſſiſtant. 
lift. Clift's Entrics. - 


Cod. or Cod. Fu. Zecl. Gibſon's Codex, 
Comp. Att. or C. Att. Complete Attorney. Edition 1676 or 


1695. | 
C. Sol. or Comp. Sol. W Solicitor. 169 9. 
Conſt. Oth. Conſtitiones Othoni at the End of 
Lund wood's Provinciale. 
Cont. | Contra. | 8. 
Cot. Abr. Sir Robert Cotton's Abridgment of 
the Records. 
Cot. Ab. Pref. Preface to the above. 


SITE Fitzherbert's Offices of Juſtices of 
| Crompt. Off. of Sheriff. IC 

| Crompt. or Crompt. Jul. — nag enlarged by Richard 
| | Gr: - Caſes in the Time of Lord Talbot. 
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} 


; D. 

D. Dictum.— Sometimes a Letter of Re- 

Pr -· Ch. ference to a Book. 

D. of Norf. | Duke of Norfolk's Caſe in 3 Caſes in 
Chancery, or Select Caſes in Chan- - 
cery. 

Be or D. of __ A Defence of Pluralities. 8vo, 1692. 

D. & St. Doctor and Student. 

Dal. Dalliſon's Reports. 

Dali. Dalton's Juſtice. Edit. 1727. 

Dali. $h, Dalton's Office of Sheriff. 

ii „ Danvers's Abridgment. 

De Jure M. Molloy de Jure Maritimo. 3d Edit. 

N 1682, or 5th Edit. 1701. 

Degs. Degge's Parſon's Counſellor, Edit. 
1703. 

D' Ew. or D' Ewes, Sir Simon D*Ewe's Journal. 

Dod. Nob, Honour's Pedigree, or the ſeveral 
Fountains of Gentry, &c. by Sir 
John Doderidge. 1657. | 

Dub. Dubitatur. 

N or Or. J.] Dugdale's Origines Juridiciales. 

Dugd. Sum. Dugdale's Summons to Parliament. 

Duke. Duke's Law of Charitable Uſes. 

Dy. Dyer's Reports. Edit. 1688. 

E. 

hy "af _—_— "I Abridgment of Caſes in Equity. 

Eg. Ca. or Eg. R. 23 Reports of Caſes in Equity, 
: 2d Edit. | 

Eq. Ca. Sometimes Gilbert's as aboyve.—Some- 
times the Second or Equity Part of 
2 Mod. Ca. (Modern Caſes in Law 
U and Equity ;) but when the latter is 
| meant, it is marked in the margin. 

Z. of Cov. Earl of Coventry's Caſe at the End of 
Francis's Maxims of Equity. 

E. of Oxford. Earl of Oxford's Caſe, 1 Ch. R. 

2217 EY ny f | By William Lowndes. 1695. 

10 
ny F. | 

F. N. B. Fitzherbert's Natura Brevium. The 
Pages according to the old Editions. 

F,g, or Fitzg. Fiiz-Gibbon's Reports. 

Fl. | Fleta.. | 

Finch, Ch. R. Chancery Reports tempore Finch. 

Fitz. or F, Fitzherbert's Abridgment. 

Forft, Forſter's Digeſt of the Laws relating 


to the Cuſtoms, &c, 
Fort. 


Fort. 
Fox M. 


Fran. or Fra, 


Fra, E. of Cov. 


G. 


S. 2. with a Figure pre- 
ceding, or Temp. G. 2. 


Godb. 


Gol. or Gold.. 


EXPLANATIONS. 


Gro. de j. 5. & p. : 


H 


H. L P. or Ha. I. P. 


or Hal. I. P. 


or H. 


Parl. or Ha. Parl. 
Hale Sheriff's Accounts. 


H. P. C. or H. 
Han. Ent. N 


or Han. Int. 
Hard. | 
Hit. de .. 


Hanſi's, Introd. or —y 


2 


enk. 


Afra and Supra. 


on. 
y Jon. 
K. 
Kel. or Keil. 
Kelt. 


Ken. Imp. 
Kit. 


| 


Forteſcue de Laudibus Legum Angliz. 

Fox's Martyrology. 

Francis's Maxims of Equity. 

Earl of Coventry's Caſe at the End of 
TTancis's Maxims of Equity. 


Reports of Caſes in Chancery and the 
King's Bench, in the 4th, 5th, 6th, 
and 7th Years of K. Geo. 2d. 

Godbolt's Reports. 

Gouldſborough's Reports. 

Grotius de Jure Belli & Pacis. 


Sir Matthew Hale's Original Inſtitu- 
tion, Power, and Juriſdiction of 
Parliaments. 

Sir Matthew Hale's Treatiſe of She- 
riff's Accounts. Edit. 1683. 

Hale's Pleas of the Crown. 8vo. 

Hanſard's Entries. | 

Hanſard's Introduction to his Book of 
Entries. 

Hardres. 

Hale's Hiſtory of the Common Law, 


Jani Anglorum Facies nova. 

Sir Leoline Jenkins. (The References 
are to his Argument on the Juriſ- 
diction of the Admiralty, and his 
Charges at the Admiralty Seſſions.) 

Jenkins's Centuries. | 

References to the ſame Diviſion or 
Subdiviſion. 

Sir William Jones's Reports. 

Sir Thomas Jones's Reports. 


Keilwey's Reports. 

Kelynge's Reports. 

Kennet of Impropriations. 

Kitchen of Courts. French Edition 
1623. | 


Lambard's Juſtice. Edit. 1607. 
Lambard's Duties of Conſtable, 
Churchwarden, c. uſually 
bound up with Lambard's 
Juſtice. ; 
Lutwyche's Entries. 
Lind. 


EXPLANATIONS. 


Lind. or Lind. Of. Arch. 


Lit. 
Lit. with S. 


M. * 
Ma. 


Mad. 
Mad. Form. 


Mad. Form. Int. 
Mano. 

Mar. 

Mar.. 


Mills. 


Mod. Ca. 
2 Med. Ca. 


Med. Int. 
2 Mad. Int. 
Mall. de Fur, AH. 
A. P. Ex. 
N. N. 
Nom. or Bl. or Bl. Nm. } 
or Blo. Nom. 
O. 
OF. Br. 
OF. Exr. 


Or d. Cla. 


Ord, and Rules in Exch. 
P. 

P. F. 

Perk. 


Pl. or Ph, or Pl. Com. 


— 


Lyndwood's Provinciale. Edition 
1679. 

Littleton's Reports. ; 

Littleton's Tenures; S. for Section. 


Malyne's Lex Mercatoria. Folio Edi- 
tion, 1686. 

Madox's Hiſtory of the Exchequer. 

Madox's Formulare Anglicanum; re- 
fers to the N. of the Formula. 

The Diſſertation prefixed to Madox's 
Formulare Anglicanum ; refers to 
the Page. 

Manwood's Foreſt Law. 3d Edition. 

March's Reports. When the Refer- 
ence is marked pl. it is to the pla- 
citaz without that, to the Page. 

Advice concerning Bills of —#: aur 
by Marius. Folio Edit. 1684. 

Rules and Orders of C. B. by Milles, 
printed 1732, or Edition 1729. 

6th Modern Reports. 

Modern Caſes in Law and Equity. 
1ſt Part. 

Brown's Modus Intrandi. 

Same Book. 2d Part. 


Molloy de Jure Maritimo. 3d Edi- 


tion 1682, or 5th Edition 1701. 
Modern Practice of the Court of Ex- 
chequer. 1731. 


Uncertain what Book this refers to. 


Blount's Law Dictionary. 


Officina Brevium. 

Wentworth's Office of an Executor. 
Edition 1689. 

Lord Clarendon and Sir Harbottle 
Grimſtone's Orders of the Court 
of Chancery. | 

Orders and Rules of the Court of 
Exchequer. Edit. 1729. 


Peere Williams's Reports. 

Perkins's profitable Book treating of 
the Laws of England. 

Plowden's Commentaries. 


Fel 


EXPLANATIONS, 
Pift and Ante. 
| Pr. Ch. 


Pr. Lond. or Priv, Lond. 
Pr. R. or Pr. Reg. : 
Pr. or Sti. Pr. Reg. 

Pr. Si. | 

P ref. Cot. Abr. | 


Do. W. or . Warr. 


* 


R. 


Rob. Ent. 

Rol. with J. or a Letter, 
as A. 

Rol. without J. or Letter. 

Rules and Orders B. R. 


Rules and Orders C. B. 


Rules and Orders of the 
Gourt of Chancery. 
Ruſh. or Ruſhw. 


Ry. F. . 
8. 
Sand. 8 
Sand. OB. on St. = 
Car. 2. 


Seld. 
Seld. de Dec. 


Seld. J. P. or Jud. Pari. 


Prixvilegia Londini. 1ſt Edition. 


The Caſe of the Nu Warranto againſt 


References to Diviſions and Subdi- 
viſions of the ſame Title. 
Precedents in Chancery. 


Style's Practical Regiſter, ad Edition, 


Private Statute. 
The Preface to Sir Robert Cotton's 
Abridgment of the Records, | 


the City of London. 


Reſolved, 

Raſtal's Great Abridgment of the 
Statutes. 

Raſtal's Entries, 

Regiſtrum Brevium. 

Regiſtrum Judiciale. | 

Regiſtrum Brevium Originalium. 

Regula Placitandi, | 

Robinſon's Entries. 

Rolls Abridgment ; J. for Line; Let- 
ter for Diviſion. 

Roll's Reports. | 

Rules and Orders of the Court of 
King's Bench. Edit. 1729. ny 

Rules and Orders of the Court of 
Common Pleas, Edit. 1729 ot 


1735» 
Edit. 1739. 
Ruſhworth's Collections. Edit. 1659. 

or 1680. SM 
Rymer's Fœdera. 


Saunders's Reports. 5 

Saunders's Obſervations on the St. 
22 Car. 2. 1. to ſuppreſs Con- 
venticles. 

Selden. Edit. 1726. | 

Seldon's Hiſtory of Tithes. 4to. 
1618. 

Selden's Judicature of. Parliament. 
The Reference to the 3d Vol. is of 
the Folio Edit. of Selden's Works 
1726, in three Volumes, uſually 
bound in fix. : 

Seld. 


$49. * or Cone. 
or C | 

Seld. = Cl. 

Semb 


Sh. Ace. 


Som. 
Ld. Som. Arg 


Spel. Glaſſ or Sp. Glo 

1 Ef Coker . 

St. or St. P. C. or Sta. 
or Sta. P. C. or Stamf. g 
P. C. 

St. Præ. R. or St. Pr. 

Sti. 

Sti. Pr. Reg. 

Supra and Infra. 


; 
Temp. G. 2. 


Th. Br. 

Th. D. or Th. Dig. 
The. or Tho. Ent. 
Tot. 


Totunſd. J. or Towns. 
Jud. 7 T. Jud. 4 | 

Tr. Eg. 

1 Tr. , 


V. 
Vad. M. or Bro. V. M. 
Vid. Ent. 
Vid. Intrad. or Vid. Int, 


W. 
V. 1.2. 


Wat. 
Went. Off. Ex. 


Weft. or Weſt. Chan. or 
. Mc 
Winch. 

Win. Ent, 

Wri, Int. 


EXPLANATIONS. 


Selden's Diſcourſe on the Office of 
Chancellor. Edit. 1726. 

Selden's Mare Clauſum. 

Semble ; ſeems. 

Sir Matthew Hale's Treatiſe of She- 
riff's Accounts. Edit. 1683. 

Somner of Gavelkind. 


Lord Somers's Argument on the 


Banker's Caſe. 


Spelman's Gloſſary. 1ſt Edition 1626. 


Stillingfleet's Eccleſiaſtical Caſes. 
Staundford's Pleas of the Crown. 


Staundford's Prærogativa Regis. 

Styles's Reports. 

Styles's Practical Regiſter, 2d Edit. 

Reference to the Le Diviſion or 
Subdiviſion, 


Reports of Caſes in Chancery and the 
King's Bench, in the 4th, 5th, 6th, 
and 7th Years of King Geo. 2d. 

Theſaurus Brevium. 

Theolall's Digeſt. 

Thompſon's Entries. 

Tothill's Tranſactions of the High 
Court of Chancery. Edit. 1671. 


Townſend's 24 Book of Judgments. 


Treatiſe of Equity. 
State Trials compared with 2d Edit. 


1730. 


Brown's Vade Mecum. 

Vidian's Entries. 

Vidian's Introduction to his Book of 
Entries. 


The Statutes of Weſtminſter, iſt and 
2d. 

Watſon's Clergyman's Law. B8vo. 

Wentworth's Office of an Executor. 
Edition 1689. 

8 — Symboleography of the Chan- 

„Oc. 

Wine 's Reports. 

Winch's Entries. Edit. 1680. 

Wright's Introd aclion to the Law of 


Tenures. 
Year 


EXPLANATIONS, 

v. | , 

Year Books. Compared with the Edition of 1679, 
| 1680. | | 


When the Page of a Book is included in a Parentheſis, 
thus, (466), that Page is twice numbered in the Book 
cited. | 

Quotations not above ſpecified are ſuch as are conceived 
to be obvious, and the References are, in general, to 
the common Editions of the Books. . 


8 
9 
F . 


* 


IABATEME NT. 


(a) Abatement into Land. 


BATEMENT into land is, when a man dies ſeiſedz 
A and another who has no right enters before the heir: 
| + WW + RT 

If the younger ſon enters before the eldeſt, it will be an abate- 
ment; though if he afterwatds die ſeiſed, and the land defcend tos 
his iſſue, the deſcent does not take away the entry of the eldeſt 
ſon, becauſe it ſhall. be intended the younger ſon entered claims, 
ing as heir: Lit. Se. 396, 397. 5 | 5 

For when a younger brother enters in this caſe, the law in- 
tends, that he does not enter to obtain a poſſeſſion diſtin from. 
that of the elder brother, but to preſerve the poſſeſſions of the 
father in the family, that nobody elſe may abate: Gib. Ten. 24. 
See Diſcent (DÞ* —+ -»+ + 3 


(B) Abatement of Wrſt; 


Batement of writ or plaint is; when for any default the de- 

7 fendant prays that the writ or plaint do abate, viz. ceaſe 
againſt him for that time. Co. Lit. 134. b. 277. à. 

A plea ſhall be in abatement, or in bar. 

A plea in bar is a plea in chief. 1 | 
And therefore if a rule be, that judgment ſhall be entered, un- 
leſs the tenant or defendant plead in chief, he cannot vouch; 
Per 2 Judges, Weſton J. contra. Dal. 68. 


(c) The Oper of Pleas in Abatement, 
T's order of pleading is, firſt to the juriſdiction of the 


\ 


court. Co. Lit: 303. 4. 

en to the ability of the perſon impleading. Co. Lit. 303. a. 
Then to the ability of the perſon to be impleaded. Co. Lit. 
303. 4. | 5 

After the appkarance of the parties, and admittance of the 
juriſdiction, and of the ability of all the parties, the plaintiff or 
() The word abatement has three different ſignifications in the law; the two here 
tiven, and a third, the pulling down or removing a nuſance ; for which ſee Action 


en the Caſe for a Nuſance (D. 4.) eman 
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demandant declares, and the defendant in order of pleading may 
demand oyer of the writ, and plead to the count, viz. variance 
between the count and the writ, or other record or ſpecialty men- 
tioned in it. Co. Lit. 303. a. Th. Dig. I. to. c. 1. ſed. 5. 
After plea to the count, the defendant may plead to the writ. 


* Co. Lit. 303. a. 


And firſt, matter that appears upon view of the writ. 3 Ed. 3. 
x g 
And matter appearing upon view of the writ ought to be plead- 
ed in the order in which it lies, as firſt to the place, then that 
contra pacem is tranſpoſed, c. 30 Ed. 3. 20. LS 

After pleas appearing upon view of the writ, he ſhall plead in 
abatement of the writ, matter dehors, that abates it. 3 Ed. 3. 3o. 
Th. Dig. I. 10. c. 1. ſ. 6. | 8 

Laſtly, he ſhall plead to the action *of the writ, by which he 
ſhall ſhew that the plaintiff is not entitled to the writ he has 
brought, but that he ought to have brought ſome other writ. 
Readings on the ſtat: cites 26 H. 8. Bro. tit. Brief 40g. * Co. Lit. 

O3. 4. 

. ic a man invert the order of pleading, he ſhall loſe the benefit 
of the pleas omitted. Co. Lit. 303. a. | 

By flat. 4 & 5 Ann. c. 16. ſet. 11. No dilatory plea ſhall be 
received in any Court of Record, unleſs the party by affidavit 
prove the truth of it, or ſhew ſome probable matter to induce the 
court to believe the fact is true. 


D) Plea to the Juriſdittfon. 
(D. 1.) Ancient Demeſne. 


ENANT or defendant may plead to the juriſdiction of the 

1 court, that the land is ancient demeſne. 4 t. 269. 
Raſt. Ent. 58.b. Win. Ent. 551. 

[This plea muſt be verified by affidavit. Hatch. v. Cannon. P. 
10 G. 3. 3Wilſ. 51.) | 

In what actions this is a good plea, Vide in Ancient Demeſne, 

F: 5.6.) 

The plea will be good with, or without defence. R. 3 Lev: 
182. 405. Vide Poſt. (J. 16.) 

After ſpecial imparlance. Vide Poſt. (D. 9. J. 19, 20.) 

The plea ought to ſay, that the land is held of ſuch a manor, 
for it is not ſufficient to ſay, that it is de antiquo dominico generally, 
without ſhewing of what manor it is held. Semb. 2. Leo. 190. 

Of ſucha one, ut de manerio ſus. Semb. for it is ſhewn as caufe 
of demurrer. Lev. Ent. 195. But it is ſaid, tenentur de manerio. 
Win. Ent. 551. 3 | 

It ought to ſay de antiquo daminicn, for de dominico regis is not 
ſufficient. Semb. Dy. 373. b. * for the king may have domains which 
are not ancient demeſne.* 

It ought to ſay, that the land is ancient demeſne, for, that it is 
parcel of the manor of D. which is — * demeſne, is not good- 
R. I. Sal. 56. for the manor may in general be ancient demeſne, 
though parcel of it may not.“ K 

ut 
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But it is ſuſficĩent to ſay, that it is placitabil' in cur? manerii 
parvum breve de recto clauſo, or in cur” manerii generally, as well as 
in cul? manerii cotum ballivis & ſeAatoribus ejuſdem manerii: Lin. 

13. f 
f i is not neceſſary to ſay, that it is held in ſocage, for that is in- 
tended. 2 Lev. 190. f 

So it is not neceſſary to ſay, breve parvum or clauſum, for theſe 
words are not in the writ. Dy. 373. a. 

To this plea, the plaintiff may reply, that the land is pleadable 
at common law, and ttaverſe that the manor is ancient demeſne. 
Raft. Ent. 58. ö. Sho. 271: 

Or without a traverſe. Vide The. Ent. 2. 

That it is copyhold parcel of the manor. 2 Crs. 559. * for the 
privilege exterids only to the ſocige tenants.* 

Or he may traverſe, that the land in queſtion is parcel of the 
manor. R. Sh. 271. F | 

But he cannot reply, that it is pleadable at common law, and 
traverſe that it is parcel de antiquo dominico. R. Sho. 271. * for 
though it be not parcel of ancient demeſne it may itſelf be ancient 


demeſne,* 
(D: 2.) Within a County Palatine. 


So, that the land lies in a franchiſe ubi brevg domini regis non 

chrrit; as within the county palatine of Durham. | 
Or in the county palatine of Chefler. 4 Inf. 212. Reb. Ent. 1. 
Bro. V. M. 473. 

So in perſonal actions, that the cauſe of action ariſes there, if 
it appears ſo by the declaration. 4 Lift. 213. Vide Th. D. J. 11. 
c. 10. ſet. 4, 5, 5 Mod. 335. * But though the cauſe of action 
for things tranſitory, in truth aroſe within the county palatine, 
yet, by the general rule of law, the plaintiff may alledge it in any 
county where he will, and the defendant cannot plead to the 
juriſdiction of the court, that the cauſe of action aroſe within the 
county palatine. 4 Ii. 213.* | 

And he ought to aver, that the defendant is commorant there, 
and has lands there, whereby he may be ſummoned. $5 Med. 144. 
Carth. 355. h 

And the plea need not be put in upon oath: R. 5 Mod. 335. 

But it is no plea, that the land, &'. lies in a county palatine; 
when the action is ſued againſt the judge there; as againſt the 
chamberlain of Cheſter, &c. 4 Infl. 213. Or againſt the earl of 
Chefter. Th. D. I. 11. c. 10. ſe. 1. 1 Rel. 374. J. 5. 4 Hf. 
213. 
Or when the defendant lives out of a county palatine, ſo that 
the proceſs there cannot extend to him. X. 4 Inft. 213. 

So where a tranſitory thing is alledged out of a county palatine, 
it cannot be pleaded to the juriſdiction, that it was done there, 
as it may if it was alledged there. R. 4 Inf. 213. 

Or when the king is party, as in quare impedit, for he ſhall 
implead in his own court. Th. D. J. 11. c. 10. ſec 2. 

B 2 D. 3. 


(D. 3.) Within the Cinque Ports, &c. 


Or within the Cingue Ports. Mo. 276. Th. D. J. 11. c. 10. 
ſect. 6, 7, 8. Hutt. 74. Vide Off. Br. 178. Vide in Franchiſes, 
IE. 1. &c. b | 
And the PEN of the Cingue Ports extends to actions real, 
perſonal, or mixt. 4 It. 424. | 
And though the land eſcheats to the king, the privilege re- 
mains: 4 nt. 224. | | 
So if part of the land demanded lies within the Cingue Ports, 
and part without, the whole writ abates. 4 inf. 224. 

But if there be an appeal in B. R. for an offence at S. in com? 
Cant), it is no plen, that S. is one of the Cinque Ports ubi breve do- 
mine reginæ non currit. R.Yel: 12: Cro. Car. 247. 2 Inſt: 557: 
Cro. Eliz. 910. | | 

So it is no plea in ejectment for lands within the Cinque Ports, 
if the demiſe be alledged dehors. 1 Sid. 66; | 
So if it be for a treſpaſs, or other tranſitory thing done within 
the Cinque Ports by any one not commorant there. T. 12. 2 1nf.. 
1» | 
9 in any action that concerns the king, it is no plea that it is 
within the Cinque Ports; as in quare impedit by the king. Cre. 
Eliz, 911. | | 
And the king may ſue in what court he pleaſes. 12 Co. 61. 
So it may be pleaded to the juriſdiction of the court, that the 
land lies in Ireland, ot out of the realm. R. Sho. 191. 1 Sal. 80. 
Vide poſt. (D. 5.) 


(D. 4.) Privilege. 
(D. 4.) So, that the defendant has privilege to be ſued elſewhere j as 


As peer. that he is a peer by the king's patent. 


ow 3 to ſhew his patent to the court. 1 Sid. 29. R. 
6 Co. 53. B. 

But if he is a peer by writ, he cannot plead this, but muſt. 
ſhew his writ, and pray his privilege. 1 Sid. 29. | 


(D. 5.) That he is a baron of the Cinque Ports, and by letters patent of 
As baron of Ed. 1. confirmed by queen Elia. ought to be impleaded there, 


= and not elſewhere. Of. Br. 178. Vide ante, (D. 3.) 


(D. 6.) That he is an officer to another court, as of C. B. to 
As officer to a ſuit in B. R. 2 Bul. 207. Lut. 195. The: Ent. 4. Off. Br. 177. 
court. Bev. V. M. 496. 

e it ſhall not be allowed upon motion, without plea. R. 

544. | 

* So, if an attorney be ſued by original in the ſame court of 
which he is an attorney he may plead his privilege in abatement. 
Doug. 312. Vid. Attorney, (B. 17.)* £4 

It he pleads pro as an attorney, he may produce his writ 
of privilege or admiſhon upon record, and conclude provut patet 
per recordum, and then the defendant cannot be denied to be an 
attorney. R. Sal. 545. Skin: 5 82. 
| Or 
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Or he may plead it without producing it, and then it may be 
denied. R. Sal. 545. 

So if he claim as clerk, &c. to him who has a record for his 
privilege, for that is a fact. Skin, 582. 521. | 

That he is a philizer of C. B. Tho. Ent, 4. 

A clerk in the exchequer. Lut. 44. R. Med. Ca. 305. 

'That he is a ſitting clerk in the exchequer, ſhall be tried by the 
record. Kempfield v. Moore, M. 11 G.2. Andr. 44. 

Or it may be allowed upon producing the Liber Rubricus of the 
exchequer. Lut. 46. Sti. 359. Mad. Ca. 305. Fon. 288. — 
Or by a ſuperſedeas to C. B. otherwiſe to B. R. K. Sal. 546, 
Vide Bro. Privilege 25. — But not by writ of privilege from the 
exchequer. Dy. 328, 3 Leo. 223. Vide Sal. 546. 

A tally-cutter and receiver in the exchequer. Tho. Ent. 3. 

A debtor, accountant, or officer in the exchequer. Hard. 365. 
Sal. 546. 

But a new officer in the exchequer ſhall not have privilege, 
for his name is not in Libro Rubrico, Fon. 288, 9. 

And priyilege ſhall be allowed in an action qui tam, c. 
Sal. 543. 

That he is an attorney of B, R. to a ſuit in C. B. Lut. 639. 

And it is not neceſſary to alledge, that he has clients there, 
Lut. 1666. 

Nor ſhall he be ſworn to the truth of his plea. Mod. Ca. 114. 
Vide 5 Mod. 335. 

If defendant pleads that he is clerk to a prothanotary, he muſt 
ſwear to the truth of bis plea. Lance v. Bhedam, T. 7 G. For- 
teſcue 341. | 

But it is not ſufficient to ſwear that it is a true plea, for that 
may be evaſive, Ornflow v. Booth, Fort, 341. Str. 705, 

If defendant pleads he was clerk of prothonotary, and dail 
attended, and ingroſſed and drew pleas, and did other bulinefs 
for him in his office, and the affidavit is only that he was a clerk 
in the office, and was fo for ſeveral years; it is ſufficient, Read 
v. Chambers, Fort, 342. 
| Prothonotary's clerks have no privilege, unleſs actually em- 
ployed under him. Payne v. Fry, H. 9 G. Str. 546. 

There is no need of alledging a venue where he is attorney, for 
it ſhall be tried where the writ is brought, for it is a perſonal 
privilege. R. Sal, 545, Cont. R. Carth. 363. 

So, that he is an / officer of C. B. or B. R. c. as warden of 
the Fleet. 1 Sal. rf | 

Philizer, Sal, 544. | % 

So, that he is one of the fix clerks in chancery, to a ſuit in 
B. R. . Vide Tho. Ent. 3. 

That he is a clerk in chancery. 20 H. 6. 32. 6. 1 Vent. 264. 
Bro. V. M. 498. Vide 3 H. G. 30. a. ö 

Or ſervant to a clerk in chancery. Lut. 1465. 

And he ought to alledge the place of the facts in his plea, for 
they are triable, R. 1 Vent. 264. Semb. Lut. 1466. 

B 3 A pre- 
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A preſcription to have privilege need not be ſo preciſely alledged, 
for the court takes notice of it. Lut. 1666. 

Need not be Ae, for it is matter in law not traverſable 
R. Sal. 543. 

But if an action be 2 an attorney, Wc. and others, who 
have no privilege, he Thall not have privilege. 20 H. 6. 32. 
5. 33. 4. Her 2 Judges, 1 Vent. 298. 1 Vern. 246. Bro. Pri- 
vilege 7, 9, 12. Vide in Attorney, (B. 17.) 

So if it be againſt an attorney and his wife. R. 1 Rol. 580. 
J. 4 8. Bro. Privilege 9. 

Or againſt an attorney, as executor or adminiſtrator. R. Heb, 
177. K. 1 Sal. 2, 7. Y 

If an action be by an attorney, Oc. of C. B. againſt an attor- 
ney, marſhal, &c. in B. N. The defendant ſhall not have pri- 
vilege. R. 2 Brownl. 267. R. 4 Leo. 193. Hard. 117. Godb. 
81. tho” the attendance of the defendant is more neceſlary ; for 


the other court was poſſeſſed of the cauſe. 2 Brownl. 267. 


If the defendant pleads, g gf attornatus, Wc. without ſaying 
quod uit, tempore brevis, it is ill. R. 1 Sal. 1. Mayor of Beſing- 
tobe v. Bonner, P. 3 G. 2. Str. 864. Ld. Raym. 1567. 

Or, Quod nullus Alen non debet, fc. R. 1 Sal. 328. 

Or, quod omnes attorm non debent placitari, &c. without ſaying, 
vel eorum aliquis. R. Lut. 639. Hard. 164. Sti. 359. For it 
is a negative pregnant.  Thickbroom v. Boot, P. 3 G. 2. Fort. 
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An action may be brought againſt a ſerjeant at law in B. R. or 


other court of I gfmigferchall, tho not elſewhere. R. 2 Lev. 


129. 2 Mod. 297. 

Plea of privilege as a ſerjeant, with a writ annexed, is not 
good without affidavit that he has buſineſs there, and there only. 
Stiles v. Serjeant Mead, H. 13 G. Str. 738. 

An attorney of C. B. has no privilege to be ſued in Mid- 
dleſex only; if he is ſued in C. B. it is enough. Bareton v. 
Stephenſen, P. 5 G. 2. Fort. 343. Reeves v. Blyth,, T. 
5 & G. 2. Fort. 343. Everet v. Blyth, H. 6 G. 2. Fort. 

44- 

F Serjeant at law and prothonotary's clerks may plead in abate- 
ment, if ſued by bill inſtead of original. Swain v. Girdler, T. 
7&8 G. 2. Barnes 371. 

If an action be by a man, as accountant or officer in the ex- 
chequer, againſt an attorney of another court, he ſhall not have 
privilege. Hard. 365. 

Otherwiſe, if it be by one as debtor only, for that is a general 
privilege, which does not take away privilege elſewhere. Hard. 


365. K. 3 Leo. 223. 


That he js a tinner, and that Ed. 1. granted to the tinners of 
Cornwall not to be ſued elſewhere than in the Stannary Court, 
upon contracts ariſing within the liberty, and that this contract 
aroſe there. R. Mo. 849. 1 Rol. 295. K. 2 Rol. 44. Vide 


Courts (L. 1. &c.) 


But 


AB ATE ME N T. 


But the defendant ought to ſhew the patent, for he is privy to 
it. R. Mo. 849. Dub. 1 Rol. 296. 

And it is no plea, where the defendant is in cyſiod” mar de B. R. 
R. 2 Bul. 122, 3. * This muſt mean where he is really and not fic- 


zitioufly in court.* 


That he is monetarius, and by letters patent of Edw. 2. ought 
to be impleaded before the warden of the mint, and not elſe- 
wheze. Tho. Ent. 3. 

* If the court has not a general juriſdiction of the ſubject in 
queſtion, the defendant muf plead to the juriſdiction, for he 
cannot take advantage of it on the general ifſue.—And in every 
plea to the juriſdiction, another juriſdiction muſt be ſtated. 
Comp. 172.* 


(D. g.) At what Time it ſhall be pleaded. 


[In ordinary caſes, defendant muſt plead to the juriſdiction 
within the firſt four days; but if defendant comes in voluntarily 
before he could be obliged, (as in country cauſes, where tenants 
cannot be compelled to appear till four days after next term) it ma 
be pleaded afterwards. Dutcheſs of Hamilton v. Robinſon, M. 
13 G. 2. Str. 1120.] * | 

A plea to the juriſdiction ſhall not be after a general imparlance, 
as, that land is ancient demeſne. Dub. Cro, Car. g. Dic. 
1 Vent. 236. R. ut dicitur Lat. 83. but there per 2 J. contra. 
R. Dy. 210. ö. in margine, that it lies after imparlance in that 
particular caſe, but there a judgment is cited, that it is not good 
after imparlance. 

*Nor after dies datus prece partium, as that the defendant is covert 
baron and wife to ſuch a one on the day of the writ purchaſed, 
H. 4 Ed. 3. 115. Tb. D. I. 11. c. 2. /. 1.“ 

That he is a peer. R. 1 Sid. 29. 

That he is of the Privy- Chamber. R. Ray. 34. 
hat he is an attorney, c. of another court. Lut. 639. R. 

Sho. 49. R. 9 Edw. 4. 53. 6. | 

Or other privilege. Hard. 365. Sau. 131. Bro. Privilege 
7, 25. Barker v. Forreſt, M. g G. Str. 532. 
 Tho' the imparlance be prayed by miſtake, or ignorance. 2 Kol. 
294. , . 
So, after a diletur in the ſheriff's court, which is in nature of 
an imparlance, to have a foreign attachment, the garniſhee ſhall 
not plead to the juriſdiction of the court there. R. Carth. 26. 

So a writ of privilege ſhall not be allowed to an attorney, &'c. 
who claims privilege of ſuit in another court, after plea, by which 
he allows the juriſdiction of the court where the action is brought. 
R. Mo. 34. Dal. 35. 

So if an attorney of C. B. be ſued in B. R. by A. and waive 
his privilege, he may afterwards be ſued there by any other, and 
cannot claim his privil 1 Sal. 2, 

LIENS But 


(D. 8.) 
As a minter. 


Vide poſt. 
4. 
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A B AT E M E N . 


But a defendant may plead privilege after general or ſpecial bail, 
for, until bail put in, he is not in court. R. 3 Lev. 343. 1 Sa, 
2+. Vide 1 Sal. 8. 

So he may plead privilege as an officer or attorney of c. B. 
tho ſued by bill in cy/fod? mar and the plaintiff replies god eff in 

mar; for where he is not in actual cuſtody, but by ſup- 
| poſition upon bail, he may plead privilege, for the ſheriff cannot 

take notice of his privilege. Per Holt. Sal. 1. 

So a ſuperſedeas to a ſuit by reaſon of his privilege, after he has 
acknowledged the juriſdiction of the court, comes too late. R. 
contra, 3 H. 6. 30. a. Vide 20 H. 6. 32. 4. | 

When a juriſdiction ſhall be ouſted by cogniſance Gael, 


Vide Conuſunet in Courts (P. 2, 3.) 


„ ) Plea to the Perſon of the Plaſntiff, 
(E. 1.) Villenage. 


* the Boa of the demandant or plaintiff it may be pleaded 
in abatement, that he is a villain to the tenant or defendant, 
| wm Lit. 128. a. 
"Tho? he be a villain regardant, or in groſs. ' Co. Lit. 123. 6. 
Tho! he be his villain only for life, or years. Co. Lit. 123. 6. 
But in an action for the trial of his liberty, as /ibertate probanda, 
bomine replegiands, Or. it is no plea, that the plaintiff is his villain. 
Nor in an appeal of the death of an anceſtor, or huſband. rH, - 
4, 5. b. Co. Lit. 123.6. 
Lor in an appeal of rape by the nief againſt her lord. Co. _ 
123- 8. 
Schreie, in an appeal of robbery, or mayhem. Co, Lit. 123, 
3. 126. b. *hecauſe the lord may take the villain's goods, and 1 in 
an action of mayhem, damages only are recovered which belong 


to the lord.* 
Nor in an action as bxetytor againſt his lord. Co. Lit. 124. a. 


But in actions, which a villain may have againſt his lord, the 
lord ſhall make proteſtation that the plaintiff is his villain; other, 
wiſe the plaintiff ſhall be infranchiſed. Co. Lit. 124. 4. b. 1 H. 
4: 5. 6. 
Zo in an 2 on dy a villain againſt a ſtranger, it is no plea, =_ 
the plaintiff is villain to another. Co. Lit, 123. 6, 


e 7 
(Z. 2.) Outlawry. 


So it may be pleaded, that the demandant or plaintiff is outlawed, 
Co. Lit. 128. a. Vide Lut. 6. 1529. 

When the cauſe of action is forfeited by the outlawry, it may 
be pleaded in bar, Co. Lu. 128. b. 3 Lev. 29. as in debt, 
detinue, er. where the damages are certain. * 

Or in a be facias upon a Pap. A in treſpaſs, which the 
I wg are aſcertained. R. Per 3 J. Jon. 239 Nia Phader, 


12.) | 
But 


ABATEMEN T. 


But when in perſonal actions the damages are uncertain and 

pot forfeited, (as in treſpaſs, Dr.) and in real actions, it ſhall be 

pleaded only in abatement. * Co. Lit. 128. b. R. Ow. 22. 

" And it may be pleaded in abatement, tho? it be pleadable in 

bar. Semb. Lut. 1604. 

And is a good plea, tho! the ſuit be by way of diſcharge ; as 

in an audita querela, R. 2 Cro. 425, | 

So outlawry of one demandant is a plea to both. 

Unleſs he be outlawed for felony ; for that is a ſeverance in 

law. | 

So in perſonal actions, outlawry of one plaintiff is a plea to 
a. 

80 outlawry may be pleaded in bar to part, in abatement to 

other part. Lui. 1513. Ja! 

In an action by huſband and wife, it is a good plea, that the 


® 4 . 


wife was waived, . 
So if a woman he demandant or plaintiff, that ſhe is waived, - 
Lut. 39. TY 

| 80 in an appeal, outlawry in a perſonal action is a good plea, 
St. P. C. 149. 4. N 

So in an information gui tam, Sc. R. 2 Med. 267. 
Outlawry upon meſne proceſs. | 

Or after judgment. Lut. 1529. 

So in error by two of a judgment againſt them, outlawry of 
one of the plaintiffs. Ag. 2 Cre, 616. 

So outlawry of a teſtator is a plea to an action by an executor, 
Lut. 1604. * 

If one defendant is outlawed, the plaintiff may declare againſt 
the other alone. Yide Lut. 35. | 
And tho? the outlawry be erroneous, it is not a bad plea till it 
be reverſed. R. Lut. 40. ORs 

But outlawry is no plea, when a man ſues en auter droit; as exe- 
cutor or adminiſtrator. Co. Lit. 128. a. | 

Or in another capacity; as in an action by mayor and com- 
monalty, outlawry of the mayor is no plea. Co. Lit, 128, 4. 

So it is no plea in a writ of error to reverſe the ſame outlawry. 
Co. Lit. 128.4. 1 Sid, 43. 

Or another outlawry. Co. Lit. 128. a. Dub, unleſs the other 
outlawry be alſo erroneous. Bac, Elements 7, 8. Aſs 
Nor in an attaint, Co. Lit. 128. a. 1 Sid. 43. | 

Yet if a man in priſon upon a capias utlagatum eſcapes and is 
retaken ; in an audita querela, the outlawry is a plea. R. 1 Sid. 43. 

So in error, attaint, audita n which are for a diſ- 
charge, outlawry of one plaintiff is no plea. R. 2 Cro. 616. 

Nor when the outlawry is in a county palatine z as in Cheſter, 
Durham, &e. Co. Lit. 128. a. 5 th 
Outlawry cannot be pleaded before the exigent returned, and 
the outlawry recorded. Co. Lit. 128. b. 288. 5. 

— Nor without ſhewing the record of the outlawry ſab pede Jgills 
Co. Lit. 128, b. | 


10 


Vide in 
P leader 7 


2 W. 24.) 


Fide Alien, 
(C. 5.) 


A B AT E M E N I. 


Except when the outlawry is in the ſame court; for then it need 
not be 4 — ſub pede figilli. R. Lut. 40. R. 2 Med. 267. 
Lut. 15 14. 

If it be not ſub pede ſigilli, the plaintiff ought to refuſe it : for 
if he accepts the plea, he cannot demur forit. R. 1 Sal. 217, 

Nor can outlawry be pleaded without an averment, that they are 
the ſame perſon. 

But if it be ſaid prediF? plaintiff, no averment is neceſſary. 
R. Lut. 40. 2 Mad. 267. 

Nor without conluding rat patet per recordum 3 for if the plea 
concludes, et hoc paratug eft werificare, it is bad. R. 2 255 
*becauſe the outlawry is to be tried by the record and not by a jury. 

If the outlawry be erroneous, the plaintiff ſhall not take advan- 
vantage of this by way of replication, but muſt reverſe it by 
error. R. Lut. 40. 

But he may reply, that the now plaintiff was dwelling at 
another place ; for then he is not the ſame perſon. R. 1 Leo. 87. 

If the demandant or plaintiff imparles after a plea of outlawry, 
and hefore the plea determined obtains a charter of pardon, his 
writ ſhall not abate, but he ſhall proceed. 44 Ed. 3. 27. a. 
Co. Lit. 128. 6. 

So in an appeal, if outlawry be pleaded and afterwards par- 
doned or reverſed, the plaintiff may purſue his appeal. Sr. P. C. 


149. @. 
So outlawry ſhall not be pleaded after imparlance. 2 Rel. 59, 


(E. 3.) Attainder, 


So it may he pleaded in abatement, that the plaintiff is attainted 
of treaſon, or felony, Co. Lit. 130. a. Ney 1. Sho. 155. 

Or attainted in a præmunire. Co. Lit. 129, b. 

Or hath abjured. Co. Lit. 128. a. 

So if the cauſe of action is forfeited by the attainder, it may 
be pleaded in bar. Bro. V. M. 252. 

But it is no plea in error for reverſal of the ſame attainder, 
Bac. Elements 7. 

Or another attainder. Dub. Bac. Elements 7, 8. 

So it is no plea, if the attainder was pardoned before the 
cauſe of action. Adm. Sho. 155. 

So a defendant cannot plead, that he himſelf is attainted, 
Dub. 1 Leo. 330. R. Co. Ent. 246. ö. 248. a. bl 38. 46, 


(E. 4.) Alien born, 


So it may be pleaded in abatement in an action real, perſonal 
or mixt, that the demandant or plaintiff is an alien, if he be an 
alien enemy. Co. Lit. 129. b. Aft. Ent. 11. 9 Ed. 4.7. 

Or to the action. Co. 129. 6. 

And in an action real or mixt, that he is an alien, tho' he be 
in amity. Co. Lit. 129. ö. 

So alien enemy is a plea in an action en auter droit, as executor, 
c. K. Cro. Eliz. 142. 


ABATEMENT 


So in an action upon an obligation by an executor, it may be 
leaded, that the teſtator was an alien enemy. Semb. Lut, 34. 
hin. 370. ; 

But it ought to appear, that he was an alien enemy at his 


death. R. Skin. 370. 
Yet it the replication be, that he continued here till his death by 


the king's licence, it ſhall be intended, that he came with licence. 


R. Lut. 35. 

Plea that he is alien born is good, tho? it is not ſaid de patre 
et matre extra ligeantiam, &c. Sbo. 349. 

So tho! it is not ſaid natur, but oriundus extra ligeantiam, R. 
4 Med. 405. 

But in an action perſonal, it is no plea, that the plaintiff is an 

alien, if he be in amity. Co. Lit. 129. 6. 
It muſt be ſhewn that the plaintiff is alien enemy, which ſhall 
not be preſumed, nor need the contrary be replied. R. on De- 
murrer. nheimer v. Levy, M. 11 G. 2. Str. 1082. Happen 
v. Leppet, M. 11 G. 2. Andr. 76. S. C. | 

As in treſpaſs quare clauſum fregit. 32 H. 6. 23. B. 

Nor in debt, action upon the cafe for ſlander, Sc. R. Dy. 
2. b, ; 

Nor if one ſues en auter droit, as executor or adminiſtrator, 
R. Cro. Car. 9. Skin. 370. 

If an abbot or prior ſues in right of his monaſtery. Co. Lit. 
129. a, b. | 

80 it is no plea in a ſcire facias upon a judgment, that he is an 
alien; for it ought to be pleaded to the original action. R. 

Sal, 2, | 
d Nor in error on a judgment in an information againſt him, 
Co. Lit. 129. b. 

Nor in any writ of error. 1 Brownl. 42. 

So it is no plea, that he is an alien enemy, when a man is 
under the proteCtion of the king. R. 1 Sal. 46. 

And it is a good replication, that he was at the time and now 
remains in this kingdom, by licence and. proteCtion of the king. 
George v. Powel, T. 4 G. Fort. 221, Vid. Notes to Co. Lit. 129. 
b. note 3. 

To a plea that he is an alien born, the plaintiff may reply, that 
he was born within ligeance. 

And the replication ought to ſhew, where he was born, and 
from thence the jury ſhall come, Th. D. J. I. c, 6. ſ.5. X. 
1 Sid. 357. | 

And "a ought to conclude to the country; for it ſhall be tried 
where the writ is brought. R. 1 Sal. 2. 

Otherwiſe where it is pleaded in bar; for then it ſhall conclude 
with an averment. 1 Sal. 2. R. 4 Med. 285. 

So the plaintiff may reply, that he is made denizen by letters 

tent. 9 Ed. 4.7. 6. | | 

Or naturalized by parliament. 3 H. 6. 55. a. 


(E. 5. 
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(E. 5.) Profeſſion. 

So it may be pleaded in abatement, that the demandant or 
plaintiff is profeſſed in religion. Co. Lit. 132, a. 
But profeſſion out of the realm, is no plea; for it cannot be 
tried by the certificate of the ordinary. Cv. Lit. 132. b. 

So profeſſion is no plea, where one ſues en auter droit as exe- 
cutor or adminiſtrator. Co, Lit. 132. 6. 

If a parſon or biſhop ſue for a matter in right of his parſonage 
or biſhoprick. Co. Lit. 132, b. 

If the ſovereign of a religious houfe, as the abbot, c. ſue in 
right of his houſe, Co. Lit. 132. b. 

So if the king's farmer ſue for a matter that concerns "as farm. 
2 H. 4. 7. a. 

So if a man profeſſed joins with his ſovereign; as a monk 
with his abbot, in battery. Co. Lit. 132. 6. 

Or in conſpiracy. Co. Lit. 132. 6. 

Or if a man profeſſed be enabled to ſue by the king's patent, 


Or by reſcription, 
Or by the pope's bull. 
| TENT 31 H. 8, 6. and 33 H. 8. 29. All men and 
women profeſſed may purchaſe, ſue and be ſued, c. in the 
fame manner as if never profeſſed. . 

Profeſſion of one demandant abates the writ for all.) H. 4. 2. à. 

Otherwiſe of an executor plaintiff. 3 H. 6. 24. 6. 

I$ profeſſion of the demandant or plaintiff be pleaded, it is 
ſufficient to ſay that he was profeſſed without ſaying, that he ir. 
1 Ed. 3. 8. 

8255 a writ abates by profeſſion pending the writ, Vide Pes. 


(H. 4 
1 Pop (F. 1.) 


(E. 6.) Coverture, 


So it may be pleaded to the perſon of the plaintiff, that ſhe is 2 
Co. Lit. 132. 6. Aſt. Ent. g. 
That the is the wife of the defendant. Semb. 17 Ed. 3. 20. b. 


1 Bro 3 
To a coverture the plaintiff ma that the is ſole, 
which 1 Hal be be tried AIT the country. 4 Bee 95 10. and — 
traverſe the coverture. 

So in an action by huſhand and wife it may he 
ſhe was not covert at the 4 c r t packe. 13. . D, 
J. 11. c. 2. / 6. ” 

Or that they never were married. Sh. 50. | 

r and fo ſhe is not his 
wife. 39 Ed. 3 

But & lomo plea, if the huſband be baniſhed. 0 
R. Mod. 851. 2 H. 4. 7. 4 

. Go. Lit. 132. 3. 133. . 

if there be a divorce, thou N be only 4 ea 

Thoro, D. Mo. 666, a f ny 


Fe Sq 
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So it is no plea, if the queen conſort ſues alone. Co. Lit. 133. a. 
. * Vide Poſt. (F. a. H. 42.) | 


(E. 7.) Excommunication. 


So it may be pleaded in abatement, that the demandant or 
plaintiff is excommunicated. Co. Lit. 134. a. Lul. 17. 

Tho? he ſues as executor or adminiſtrator, Co. Lit. 134. as 
3 Lev. 208. ; 

Or in his political capacity, being a corporation ſole z as biſhop, 

Sc. Co. Lit. 134. 4. 
So it may be pleaded, that the plaintiff is a popiſh recuſant con- 
vict, and therefore guaſi excommitnicatus by Stat. 3 Fac: 1. R. 3 
Lev. 208. 1 Brow. Ent. 5. Lev. Ent. 11. 2 Mad. Ca. 43. 
Clift. 3. | 

* that he is a reciſanmt, is not good, without an averment 
that he is a poprſb recyſant. R. 3 Lev. 11. 

And convict de papali recuſantia: R. 3 Lev. 67. 

So that it is not good, without ſaying, that the conviction was 
ſecundum m flatuti. R. 3 Lev. 67. Vide 2 Mod. Ca. 44. 

And the record of the conviction ought to be brought into 
court. R. 3 Lev. 333. 

And the plaintiff may reply, that the conviction is pardoned, 
3 Lev. 11, 333- | 

So the plea is not good, without ſhewing, before whom he was 
convicted. 

Without ſaying, et hoc paratus eft verificare per record. R. M. 
5 G. 1. in C. B. betw' Moor ani ( Comyns's Reports 307, 
97 Whether it ſhall not be /#b pede figilli. 2 Med. Ca. 43. 
Vide 3 Lev. 334. { Comyns's Reports 308, 309. ) 

But it is no plea in an action by a corporation aggregate. 

That the mayor is excommunicated. Co. Lit. 134. a. 

Nor in prohibition, &c. that he who ſues Qui tam, c. is ex- 
communicated ; for he ſues for the king alſo. 12 Co. 61: 

Nor excommunication by the Pope. Co. Lit. 134. a. 
. Nor excommunication by the biſhop himſelf, who is defendant 
in the cauſe; for it ſhall be intended for the ſame cauſe, unleſs 
the contrary appears. Co. Lit. 134. a. 

Excommunication of one plaintiff is a plea to both. D. 3 Lev. 208. 

The plea of excommunication K. to ſhew the letters under 
the ſeal of the biſhop declaring it. Co. Lit. 133. b. R. Lut. 19. 

If the party ſhews the certificate of the biſhop in his plea, it is 
not ſufficient unleſs it be /ub pede figilli, Lut. 19. Vide 3 Lev. 
333» 4. X 

So if the excommunication' be by the delegates, he ought to 
ſhew their certificate of it under ſeal. Lit. 19. 

Ought to ſhew the time of the excommnnication. 2 Cro. 82. 

And aver, that the party excommunicated, and the plaintiff; 
are the ſame perſon; 2 Cro. 82: 

Gught 


13 
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Jught to ſhew, by what biſhop. R. Mo. 775. | 
If excommunication is pleaded, it ſhall be tried by the certifi- 
cate of the biſhop. 
And none but the king's court can write to the biſhop. Co. Lit: 
134. 4. 
N one but the biſhop, or one that has ordinary juriſdiction and 
N is immediate officer to the king's courts, can certify excommu- 
0 nication. Co. Lit. 1 34. a: Vide certificate. 
| As the dean and chapter, in time of vacation. Co. Lit. 134. a: 

'The archdeacon of Richmond. Co. Lit. 134. a. 

A certificate, that another biſhop certified him, is not good. 
Co. Lit. 134. a. 

If the biſhop die, his certificate is in force. Co. Lit. 134. a. 

But excommunication may be certified by letters teſtimonial ſub 
Agillo, as well as by direct certificate. R. 1 Vent. 222. 

By the plea of excommunication the defendant ſhall go quit 
without day, but the writ ſhall not abate 5 for upon letters of ab- 
ſolution the plaintiff ſhall have a re- ſummons or re- attachment 
upon the ſame original. Co: Lit: 134: a. R.Lut. 19. 

And therefore it ſhall not be ſaid petit judicium de brevi, but it 
ſhall he ſaid, reſþortderi non debet. R. 3 Lev. 208. | 

Nor ſhall it conclude with petit judicium de brevi; but quad loquela 
i remaneat ſine die quouſque, &c. R. Lut. 19: 
| And reſponder, for reſponderi, is bad. R. 3 Lev. 240. 
| ; Io this plea the plaintiff may admit the fact, whereupon judg- 
f ment ſhall be quod /oquela remaneat quouſque. Vide Co. Lit. 134. b. 
; Or, reply, that the plaintiff is abſolved, | 
| Or pardoned by a general pardon. Dub. 2 Cre: 212. 

If an abſolution be produced it is not ſufficient, unleſs it appear 
to be by the ſame biſhop, or by the archbiſhop, c. upon appeal, 
E. Mo. 775. 


. 8.) Another, who ought to join, not named. 


(E. 8.) So it ſhall be pleaded in abatement to the ability of the demand- 
Parcener, ant or plaintiff, if he ſues alone, when others ought to join with him 
in the action. Bra#. I. 5. de txceptionibus. c. 25. Fl. 6: c. 38. 
As where one parcener ſues without the -other, who claims a 
right to the ſame land from the ſame anceſtor: Co. Lit. 164. a. 
- So in any caſe, if one parcener ſues alone, when the other par- 
cener ought to join with him, the tenant or defendant ſhall plead 
in abatement. 
When parceners ought to join, when not. Vi ade in Parcener (A. 5.) 
So if one parcener bring treſpaſs againſt the other, it is a good 
plea, that they hold as parceners. 15 Ed. 4. 2. 
So in Mertdanceftor, Darrein preſentment, &c. Th. D. J. 11. c. 


26. / 

17 w If the tenant ſays, that the land i is partible by cuſtom among 
the heirs males, and that the demandant has a brother not named z 
it is ſufficient, without ſaying, among whom the land was parted. 
Vide Th. D. J. 11. c. 26. /. 1. 3 Ed. 3. 101. 9 Ed. 3. 467. 
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8o if the tenant ſhews that the land is Gaveltind, and deſcended 
to the demandant and R. his brother, it is ſufficient, without ſay- 
ing, that R. is alive; for if R. had iſſue, the iſſue ought to join; 
if he died without iſſue, the demandant ought to make title as to 
R's moiety. Th. D. J. 11. c. 26. /. 2: 24 Ed. 3. 25. 

Vide Poſt. (F. 4.) 


So if one jointenant ſues, the defendant may plead, that the (E. 9.) 
plaintiff has nothing except jointly with ſuch a one. Th. D. J. 11; Plates. at. 
c. 27. J. F. 

In 1 85 and mixt actions jointenants generally ought to join, 
for they have but one joint title, and one freehold. Co. Lit. 189. 

r : 

And therefore they ought to join in a writ of right, præcipe quoi 

reddat, aſſiſe, waſte, Quare impedit, c. Th. D. J. 2. c. 2. 

they ought to join, though one only has cauſe of complaint : 
As in aſſiſe, where a tort is done by the leſſee for years of one, 
which ouſts the other jointenant. Th. D. J. 2. c. 2. / 16. 

So they ought to join in treſpaſs, and other perſonal actions, 
where they have a joint intereſt. . 

So in debt, or avowry for rent. R. 5 Med. 73. 

A ſurviving joint-merchant and the executor of the other joint- 
merchant, who is dead, may join in A//impfit, &c. for goods, 
which belonged to them as jointenants. 2 Lev. 228. K. cont. 
Sal. 444- 2 Poſt. (E. 12.) 

But they ought not to join in an audita quertla, where execution 
is ſued againſt them on a joint recognizance; for it is a ſeveral 

ievance. R. Ney. 1. | 


Vide Poſt. (E. 12. F. 5.) 


So if tenant in common fue a perſonal action for a matter that - 10. 
concerns his tenements in common, as treſpaſs guare clayſum fre- 5 
git, &. without his companion, it may be pleaded in abatement: 
D. 1 Sid. 49. Th. D. J. 2. c. 3. /. 4. Co. Lit. 198. a. 1 Sal. 
4. R. 5 H. 4. 1. 6. | 

Or an action upon the caſe for a nuſance, c. 2 Cre. 231. 

So if he ſue a real action for an entire thing; as an aſſiſe for the 
ſervice of an horſe, which is denied. Co. Lit. 197. 

Or a Quare impedit; for the preſentation is entire. Co. Lit. 197. 
b. Th. D. J. 2. C. 3.3. | 

Or a writ of raviſhment or right of ward; for the body is entire. 
Co. Lit. 197. . Th. D. J. 2. c. 3. / 5. 

So if he ſue a detinue of charters. Co. Lit. 197. b. Th. D. J. 
2. c. 3. fo G. : 

Or Warrantia Charte. Co. Lit. 197. b. | 

So if he ſue debt for rent reſerved by them upon a leaſe for 
years. Lit. ſ. 316. | 

So in waſte upon a leaſe for years. 2 Med. 62. 

So if he ſue an action upon the caſe for plowing their lands, 
whereby their cattle are hurt; for it is not any ſeveral damage. 
R. Jen. 142. 

But 
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But tenants in common ſhall not join in a real action general] ; 
for they have ſeveral titles. Lit. /. — f 

Nor in a writ of entry upon the Stat. R. 2. or upon Sat. 8 H. 
6. T5. D. . 2. c. 3. % 8. 

Nor in a writ of waſte upon a leaſe for life: V. ide 2. Med. 61. 

Nor for forging of falſe deeds z for that concerns the inheri- 
tance. 2 Co: 231. 

So if they make a joint leaſe in tail or for life rendring rent, 
which is not entire, but may be divided, they ſhall make ſeveral 
avowries for the rent; for that 6 hijcideine to the reverſion, which 
they claim by ſeveral titles. Lit./. 314. 

So if a diſtreſs for rent not entire be reſcued, they ſhall not 


join in reſcous. Lit. 314. 


So they ſhall not join in an avowry for rent not entire reſerved 


upon a leaſe for years. Lis. /. 317. 


So in quare impedit, & c. if one jointenant releaſe, the other ſhall 
fue alone without him. Co. Lit. 197. 6. 

When a tenant in common {hail have an action againſt his 
companion, when not, Vide Poſt. (F. 6.) 


By the cuſtom of. London a wife who is a ſole merchant, ſhall 
have an action without her huſband: 1 Ed. 4: 6. a. 
Vile Pot F. 71) 


So in every cafe where two make a contract, and the one ſucy 
alone without the other, it may be pleaded in abatement ; as, if 
two deliver 100 J. to A. and one ſues an account for it. 10 Ed: 
3. 489. Vide 10 Ed. 4. 5. Th. D. J. 11: c. 47. 2. 

If chere be a bailment of a writing by two, and one brings de- 
tinue. 22 Ed. 3. 5. 24 Ed. 3. 2% W. D. I. 2. e. 3. fo G. 

If an obligation be given to A. and B. and one only ſues, with- 


out ſhewing that the other is dead, the defendant may plead in 


abatement, that the other is alive. Scind. 4. Sid. 238. 496: 1 
Vent. 34. 

Ot the defendant may upon Oyer demur- 1 Sid: 238, 420. 
i Yent. 

80 if chere ate ſeveral part owners of a ſhip or goods, they 
dught to join in A ſuit againſt him who takes them away, 177 
judices them. R. 3 Lev: 1 354: 1 Saf. 32. Vide navigation (]. 5 

If the owner of part ip is impleaded in the admiralty fot 
a matter at land, and * . Fe ſhip arreſted, and thereupon 
he brings action on the ſtatutes of R: 2. and H. 4. it is no plea in 
abatement, that the other part owners did not join. Smith v: 
Gibſen, T. 9 G. 2. Str. 1045. | 

For the cauſe of action _ the ſuing in the admiralty court, 
which was againſt plaintiff only ; the detention was no cauſe of 


action, but only a conſequence of the ſuit. - Bid; B. R. H. 271. 


H one joint-merchant die, his executor and the ſurvivor” ſhall 


Join in trouver or other action for goods that belonged to them 
jointly. Dub. whether they ought, Sho. 189. Adm. Lut. 1493: 


E. 2 Lev. 188, 228. R. contra Bal: 444. * 


ABATEMENT. 17 

80 if a falſe return be made to the prejudice of ſeveral; by 
which they are put to a charge, they may join in an action; for 
the charge of the proſecution, which was joint, is the cauſe of 
the action. R. 3 Lev. 362. 

But if ſeveral have an intereſt in a thing, yet if the cauſe of 
action be not joint, one alone may have the action: as, if a char- 
ter be made to four, and one of them bails it to A. he alone ſhall 
have detinue for it. Th. D. J. 11. c. 47. / 8. 

In treſpaſs for cutting down trees growing on a copyhold, the 
ropyholder ſhall ſue treſpaſs without the lord, and the lord with- 
out his copyholder. 2 H. 4. 12. Th. D. J. 11. c. 47. / 7: 

So if goods bailed are taken out of the poſſeſſion of the bailee, 
the bailee ſhall have treſpaſs alone, and alſo the bailor alone; and 
if one recovers, the other's writ thall abate. 48 Ed. 3. 20, 21. 
Th. D. I. 11. c. 47. ſ. 6. , | — 

* So where tenant by elegit is ouſted, he and the reverſidner 
ſhall have ſeveral aſſiſes. Th. D. /. 11. c. 47. / 6.* 

If one obligee delivers an obligation made to him and others 
unto an attorney who cancels it, he alone ſhall have an aCtion 
for it. R. Lat. 124. 

So if one joint-tenant or one joint-merchant ſues, and it is not 


In the caſe of a tort, it muſt be pleaded in abatement!; but if 
he brings aſſimgſit, it may be given in evidence. Lyg/i/e v. 
Champante, M. 2 G. Str. 820. 

Nor if it appears by a ſpecial verdict. R. 3 Lev. 353. 1 
Sal. 32. | 
Nor can it be pleaded in bar. R. Sho. 189. 3 Lev. 290. 

Carth. 170. | 
Vide Poſt. (F. 8.) 


So if one executor ſues without naming the others, the de- (F. 13.) 
fendant ſhall plead in abatement, that there is another executor Executor. 
living not named. Aft. Ent. 11. Vide in Pleader (2 D. 2.) 

Tho? one executor is ſevered ; for there ſhall not be ſummons 
and ſeverance, where the converſion is ſince the death of the 
teſtator. R. Hard. 317. 

Tho' the other executor be within the age of 17 vears. R. 
Yel. 130. K. 2 Sand. 213. Ray. 198. 

Tho' the other executor does not adminiſter; R. 1 Lev. 161. 
Tho' he refuſes adminiſtration before the ordinary. Th. D. 
J. 2. c. 11. / 6. | 
So if one be of the age of one year only, and the other prove 
the will alone, and takes adminiſtration during the minority of 
the other. R. Yel. 130. 1 Brownl. 101. | 

But if one of the executors be an infant, and the other of full 
age proves the will alone, he alone may maintain an action 
without joining the infant. R. 1 Lev. 181. „ 

Or may alone have a ſcire facias upon a judgment obtained by 
his teſtator. R. 1 Lev. 181. Ray. 198. | 

Vor- I. C Yet, 
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„ | Yet infants executors may join with him of full age in a cire 
facias. Ray. 198. ; 
'S - So if two executors join, and aver that they have proved the 
k will where it appears that one only proved it; it is no cauſe for a 
plea in abatement. | 1 Sal. 3. | 


Vide Poſt. (F. 10.) 


(E.) 14. So if there are two adminiſtrators, and the one ſues alone; the 
Auminiſtra- defendant ſhall plead, that there is another co-adminiſtrator liv- 
Oe ing not named. Raft. Ent. 324. c. Reg. 140. a Vide in Plead- 
er (2 D. 10.) ; a 
Vide Poſt. (F. 10.) 


(E. 15.) Several joined, when one only ought to ſue. 


So it may be pleaded in abatement, that ſeveral join, when one 
alone ought to ſue the action; as in treſpaſs quare clauſum fregit 
e by three, when one alone ought to ſue. R. Cro. El. 143. Dub. 

2 Ed. 4. 23. R. 1 Leo. 315. 

So in a quare impedit by two, when the one had nothing in the 
patronage. II H. 4. 54. 

So in a real action by two. 12 H. 4. 15. 

So if principal and bail join in error of a judgment againſt 
them; for the judgments againſt them are ſeveral. R. 2 Cre. 
384. Hob. 72. Cro. Car. 300, 408, 575. R. 1 Rol. 294. 
Jon. 360. 

But when two have one entire joint damage by any wrong, 
they may join, tho' their intereſts are ſeveral; as, two lords of 
two manors may join in an action for not grinding at their mills, 
when the party oughtzto grind.. at the one or the other. R. 2 

Sand. 116. f 

All the dippers at Tunbridge Wells may join in an action againſt 
one who ditturbs them in their employment; (acts as a dipper 
when not approved by the-lord of the manor, though choſen by 
the homage.) Weller v. Baker, T. 9 G. 3. 2 Will. 414. 

If a man plead, that the plaintiffor demandant has nothing but 
Jointly with ſuch an one who is alive and not named, he ought to 

ſhew where he is living; for the ifſue ſhall be joined upon the 
life not upon the death, which comes on the part of the tenant 
or defendant. 22 Ed. 3.8. 

If a man plead joint-tenancy on the part of the plaintiff or de-' 
mandant, he need not ſhew, of what gift. M. 19 H. 6. 32. 
Agr. 21 Ed. 4. 78. for it is not within his knowledge. 

Jointenure on the part of the tenant or defendant, Vide P/7. 


| (F. 5.) 
7 ; (E. 16.) No ſuch perſon in rerum natur. 


So, the defendant ſhall plead to the perſon of the plaintiff, that 

there never was any ſuch perſon in rerum naturd. Bro. Brief 
25. Th. D. J. 11. c. 7. Aft. Ent. 10, 

Or, that there never was one of the plaintiffs in rerum natura. 


, 
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Or, that there never was ſuch an one in rerum naturd as A. who 
is named another defendant. Per Vaviſour. 21 Ed. 4. G. Bend. 
pl. 196. Th. D. I. 11. c. 7. 27 H. 8. 26. 6. 

And no ſuch perſon in rerum naturd, as to one; abates th 
whole writ. R. 27 H. 8. 26. 5. There having been ſeveral de- 
terminations both ways, before that time. if 

But, that there was no ſuch perſon at the day of the original 
purchaſed, is ill; for he ought to ſay that he was dead before 
the original purchaſed, or that there never was ſuch a perſon in 
rerum naturd. Bro. Brief 25, 70: 21 Ed: a. 6. 


(E. 17.) Death of the Plaintiff. 


So, that the plaintiff died before the original purchaſed: A,. 
Ent. 8. Vide Reg. pl. 293. Duv. 2 Fent. 196. 

So, that one of the defendants died before the original pur= 
chaſed. 27 H. 8. 26.b. Reg. pl. 293. | 

Though it be in an action in which the death of one defendant 
does not abate it, as in treſpaſs; for here the writ was always 
falſe. Bro. Brief 175, 301. Th: D. J. 11. c. 7. J. 1, 2, 4, 5: 
Dub. Vid. Poſt. (H. 35.) | 

In an aſſiſe. Per Knivet 23 Af. pl. 10. 

So the death of one defendant before the original purchaſed 
abates the whole writ. 27 H. 8. 26. 6: 

When a writ abates by the death of the plaintifF or defendant 


pendente lite. (Vide Pot. H. 32, 33, 34, 35.) 
(E. 18.) Miſnomer of the Plaintif. 
80 he ſhall plead miſnomer of the plaintiff, if his chriſtian F. 18. 


name be miſtaken. - 2 * 

Or if his chriſtian name be omitted. * 
o' he be known by the name by which he ſues; for he can 

have but one name of baptiſm, and ought to ſue by his true 

name, and not by the name by which he is known. Th. D. J. 3. 

r. 1. / 7. 
But if bond be given to Elizabeth, and action brought in the 

name of Eligabeth, defendant ſhall not plead that plaintiſf's name 

is Iſabel. Monkhouſe v. Hutchinſon, H. 1721. Bunb. 101. 
So if a peer of the realm ſue, he ought to ſue by his name of 


baptiſm ; as an earl. Th. D. J. 3. c. 1. / 6. c 
Yet a plaintiff may ſue by his name of confirmation. Thz D. 
I. 3. c. 1. . 7. R. 2 Rol. 135. A. 


And a corporation aggregate ſhall ſue by its name of incorpora- 
tion only. 2 /. 666. 

As a mayor and commonalty, without the chriſtian name of 
the mayor. 12 Ed. 4. 10. 2 Inft. 666. 

Dean and chapter, without the chriſtian name of the dean. 
Cent. 14 H. 4. 10. Acc. 21 Ed. 4.16. 2 Inft. 666. 

The warden and fellows of a college, without the chriſtian name 
of the warden. R. 1 Leo. 30% Vide 2 Lit. 666. * 

2 


-_ 


So a religious man profeſſed ſhall ſue by his name of dignity, 
without his chriſtian name; as an abbot. Th. D. J. 3. c. 1, 
fe 3. 6. M. 8 Ed. 3. 427 P. 29 Ed. 3. 44 P. 7 H. 6: 27. 

Vide Poſt. (F. 17.) 


(E. 19. So if the ſurname of the plaintiff be omitted, it ſhall be plead- 
In farname. ed in abatement; 
Or if it be miſtaken, 
Or if his name of baptiſm be joined to his name of office, it is 
not ſuſhcient without his ſurname ; as A. parſon of D. A. 27 H. 
6. 3. 
But if the ſurname by which he is known is added, it is ſuſſici- 
ext. zert. 
And the plaintiff may reply to the plea of miſnomer, that he is 
known by the one name or the other. | | 
So if it be ſaid, A. the daughter or fon of FB. it is ſufficient, 
without any other ſurname: Th. D. J. 3. c. 2. / 6, 7, 8. 
So if a feme covert be called, the wife of H. it is ſufficient, 
without Gther ſurname for ſhe cannot ſue by the ſurname of her 
— father. Th. D. J. 3. c. 2: /. 3. 4. K. 2 H. 4. 1:6. 
So if a name be joined to the name of dignity, it is ſufficient, 
without other ſurname; as A. duke of B. or earl of B. Th, 
D. + 3. „. Jo ＋ 5. ; d 
I. archbiſhop, or biſhop of 4 Th. D. J. 3. c. 3. , 5. 
Yet if the ſurname be alſo added, it is good. Th. D. J. 3. 
c. 


«fe 5+ 
Vide Poſt. (F. 18.) 


(E. 20. So if the plaintiff has a name of dignity, and it be omitted or 
Name of miſtaken, it ſhall be pleaded in abatement: as if he is an earl, 
Saite ce. of this realm. Vide Th. D. J. 3 „ | 7, 8. 

| Or a knight. Th. D. J. 3. c. 3. .. 14. Reg. pl. 288. 

Or a biſhop. 5 

Or where the defendant is maſter of an hoſpital. Per Sarqte. 
H. 2 Ed: 3. pl. 8. Th. D. J. 3. e. 3. /. 4. 

Or Bareonettus, and not Miles et Baronettus. 

So if a ſtatute be acknowledged by A. B. Arm, and he after- 
wards becomes a baronet, and the ſtatute be extended againſt him 
by the name of A. B. Arm', without naming him baronet, the 
proceſs ſhall be abated. R. Hob. 129. | 

But a dignitary of another realm need not be ſo named; as an | 
earl in France, Wc. 20 Ed. 4. 6. a. | | 

Or in Ireland. Pal. 345. 


Yet a writ againſt a king of another realm ought to name him 
king; as apainſt E. Bakol king of Scotland. Th. D. I. 3. e. 3. 0 
7. T. 20 Ed. 4. 6. | 

Zo againſt a biſhop of Ireland; ſor he is a biſhop of the church 
univerſal. Pal. 345. . 

50 if a biſhop or abbot be depoſed, he ſhall not afterwards be c 
_ by his name of dignity, for he loſes it. Per Paflen, 21 H. 

3. a 
90 1 
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o a lord of parliament, if he be not alſo a dignitary, need not 


name himſelf Dominus. Th. D. J. 3. c. 3. % 15 
Yet if he ſues by the name of Dominus, the — ſhall not abate, 


Th. D. J. 3. 6. 3. /. 15. 

So if a woman noble by marriage afterwards marries beneath 
the degree of nobility, by which ſhe loſes her dignity, if the 
lutband and wife ſue, naming the wife by her name of dignity, 
it may be pleaded in abatement. —Semb. 4 Les. 196. R. Dy. 
79. 6. / 

97 A5 archdeacon is ſaid not to be a name of Ggnity, and there. 
fore he need not be named archdeacon. Th. D. J. 3: c. 3. / 17.* 
Vide Pot. (F. 19.) 


So it the plaintiff ſues 15 any thing relating to his office, he (E. 21.) 
ought to name himſelf by the name of his pfhce, otherwiſe it may * — Nel 
be pleaded in abatement, 

As if a ſheriff brings reſcous, and does not name himſelf ſhe- 
riff. H. 6 H. 7. 14. 

If a monk, as the king's farmer, ſues, and does not name him- 
ſelf farmer. 2 H. 4. 7. a. 

If a prebendary brings a real action for land of his prebend, 
and does not name himſelf prebendary. Th. D. J. 3. c. 5. J 1. 

If a præcentor brings a quare impedit for a prebend annexed to 
his præcentorſhip, and does not name himſelf præcentor. 14 
H.6- 14 lg. & $i þe $ 

If a prior, being parſon of D. Tus for a matter appertaining 
to that church, and does not name himſelf parſon. P. 12 HF, 
4. 20. M. 10 H. 7. 5. 18 Ed. 4. 17. Th. D. / 3. c 5. ,. Gl. 

If a dean brings a recipe or other action by reaſon of his being 
dean, he ought to be named ſo. Vide Th, D. J. 3. c. 3. .. 6. 

If a guardian i in chivalry ſue for any thing, to which he has a 
right as guardian, and be not named guardian. Th, D. J. 3. c. 7. 

If an attorney ſue a writ of privilege, and do not name himſelf 
attorney. M. 3 Ed. 4. 26. 

If the warden of the Fleet ſue priyilege, and be not named 
warden. Th. D. J. 3. c. 4. . 2. 

So if a man ſues as executor, and does not name himſelf exe- 
cutor. Th. D. I. 3. c. 8. /. 2, 4. 

Or be only 45 Annes Clift. 15, 

And where an executor is ſued, he ought to be named exe- 
cutor in the firſt name; for it is not ſufficient in the alias 
ditus. 30 H. 6. 5. 

But if an officer does not intitle himſelf to an action by his office, 
he need not name himſelf by name of office z as, if a treaſurer, 
chancellor, c. ſues. Th. D. J. 3. c. 4. / 1. 

If a man brings an aſſiſe of a chapel which he holds of the 
collation of the king, he need not name himſelf parſon or chap- 
lain; for it does not appear that he is inſtituted. * D. J. 3. 
. F. 7 2. 

50 a parſon need not name himſelf parſon, in an account 
againſt his bailiff for the profits of his church. Adj, 30 Ad. 3. 
1. Th. D. J. 3. c. 5. % 3. 
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Nor in treſpaſs for an aſſault or de parco facto, upon a diſtreſs 
for ſervices due to his church. Semb. 2 H. 4. 22. 10 H. J. f. 
. 

So a dean in treſpaſs need not name himſelf dean. Vide Th. 
D. J. 3. c. 3. f 6, - 

So an heir need not name himſelf heir, in a detinue of charters 
which he claims from his anceſtor. Th. D. J. 3. c. 6. 

Nor an executor name himſelf executor, in treſpaſs for goods 
of the teſtator carried out of his poſſeſhon. P. 19 H. 6. 65. 

So an aſſignee, in covenant need not name himſelf aſſignee. 
R. 2 Cre. 240, where he ſhews a legal aſſignment. 

Vide Poſt. (F. 20.) | 


So if a plaintiff ſues, and to his name cf baptiſm and ſurname 
adds the addition, of any place or vill, and that be miſtaken; it 
may be pleaded in abatement. Th. D. J. 3. c. 2. fg. | 

So if the plaintiff ſues by his chriſtian name and ſurname with 
an addition, and in other actions the addition is omitted, it ſhall 
be pleaded in abatement : as, if he ſues by the name of Henry 
Norman of B. and in other writs againſt the ſame defendant in 
another county, is named Henry Norman only, the other writs 
ſhall abate where the addition is omitted; tho' it was objected, 
that perhaps there was another of the ſame name in the county 
where the firſt action was brought, and not in the county where 
the other actions are brought. M. 9 Ed. 3. pl. 40. Th. D. J, 
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So if a prior ſue by the name of the prior of St. A. of B. and 
ſue another writ by the name of the prior of Sr. A. neat B.; one 
of the writs ſhall aþate. Th. D. J. 3. c. 9. /.6. 

So if the plaintiff ſue as an officer; it is a good plea, that he 
was not officer at the time. Th. D. J. 3, c. 4. / 3. 

So if the plaintiff ſue by the name of A. B. gentleman, and it 
is pleaded, that he is no gentleman, it will be well. R. bon De- 
murrer. Mad. Ca. 80. 

But if a man ſue by the name of executor, in treſpaſs for his 
own goods taken away, the writ ſhall not abate. P. 9 H. 5. 5. 

So if a man ſue by the name of adminiſtrator for his own debt. 
Dub. ꝙ H. 5. 5. Semb. Bro. Adminiſtrator, 21. 

So tho! the addition be imperfectly expreſt; as, if a man ſue by 
the name of A. B. chaplain of the chantry of T. without ſaying 
in what church the chantry was. 12 H. 4. 19. | 

If an abbot ſue by the name of A. Abbas beat“ Mar Eber with» 


out ſaying Eccleſie beat' Mar Th, D. J. 3. 6 9- J 1, 1.6. c. 3, 
vide Poſt. F. 22.) | GE INT 
(F.) Plea to the Perſon of the Defendant: 
(F. 1.) Profeſſion. 


Defendant may plead in abatement, that he is a monk pro- 
A feſſed and ought not to be ſued without his ſovereign. Th. 


D. J. 4. c. 3. 1. 
Tho 
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Tho! the treſpaſs or other cauſe of action was committed by the 
monk, before his profeſſion. Th. D. J. 5. c. 5. fot. 

But if he be made an abbet, he may be ſued in an account 
upon a receipt whilſt he was a monk. Th. D. J. 4. c. 3. / 4. 

So in an appeal of robbery, a monk ſhall be ſued without his 
ſovereign. Th. D. J. 4. c. 3. J 6. 

The plea of profeſſion in the defendant ought to ſhew, that he 
is in ſubjection alſo. 14 H. 4. 10, 36. 

Vide Ante. (E. 5.) Poft. (H. 41.) 


(F. 2.) Coverture. 


So a defendant may plead in abatement, that ſhe is covert- 
baran. Reg. pl. 290. Lut. 23. 

[If ſhe pleads by her maiden name, plea of coverture ſhall be 
ſet aſide. Barnes 334-] 

Or, that ſhe is the wife of the plaintiff. Th. D. J. 11. c. 2. 
{.7. 12 Ed. 3. 481. Ray, 395. 

Tho' her hutband lives out of the realm. Per Lit. 18 Ed. 


4. 
N Tho' ſhe has given a bail-bond; for if ſhe be covert, it is not 
her deed. R. 1 Sal. 7. Med. Ca. 311. 

'Tho' the ſuit was commenced in the inferior court, and after 
coverture, removed; for the proceeding in B. R. is de novo. 
R. 1 Sal. 8. 

But a wife may be ſued alone without her huſband, if the 


huſband be in exile. Co. Lit. 132. b. Th. D. J. 4. as £1, 
Or hath abjured the realm. Vide Co. Lit. 133. a. Th. D. 
, 4. c. 4. fo 2: 


So if he be an alien enemy, and out of the realm. R. 1 Sal. 
116. 


Vide 1 H. 4,5. 

So if a wife be received upon the default of the huſband, and 
youch to warranty, and the tenant by her warranty die; a re- 
ſummons ſhall go againſt the wife alone. Th. D. J. 4. c. 2. 
J. 

50 a feme-covert may be indicted without her huſband for a 
groſs crime; as felony, recuſancy, Wc. 1 Sid. 410. 

80 for ingrofling, c. Dub. for the cannot make a contract. 
1 Sid. 410, 

50 in an action againſt a woman as a feme-covert, the defendant 
may ſay, that ſhe is ſole, Th. D. J. 11. c.2. / 5. 

So in an action againſt huſband and wife, they may plead, that 
there was a divorce between them before the writ purchaſed, 
Cro. El. 

And i U be ſhewn, that there was a divorce, it ſhall be pre- 
ſumed to have continuance. Cr. El. 352. 

But if they plead A. and B. uxor ejus were divorced, it is 
bad; for the record admits them to be huſband and wife. R. 
Cre, El. 352. and aſter divorce ſhe is no longer uxor ejus.* 


C 4 To 


— 


So in an appeal of death, or felony. Th. D. J. 4. c. 4. 1.4. p 
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To a plea of coverture the plaintiff may reply, that the de- 
fendant was net Covert. Cl. Aff. 15. 
A plea of coverture ſhall not be pleaded after an imparlance. 
R. Lut. 24. Vide Pſi. (J. 20.) 
Vide ante (E. 6.) Pet. (H. 42.) 


(F. 3.) Villenage. 


So the defendant may plead, that he - a villain, if he be ſued 
without his lord. Th. D. J. 4. c. 5. /. 

So if the tenant acknowledge himself to be a villain pendente 
lite, the writ abates. Th. D. J. 4. . 8. þo 1, 5. 

Tho' he acknowledge himſelf villain to an abbot, &s. which 
is an amortiſement. Th. D. J. 4. c. 5. / 4. 

So in an action againſt huſband and wife in right of the wife, 
if the huſband acknowledge himſelf a villain, the writ abates. 
Th. D. L A. c. 5. . 3. 

Otherwiſe, 1 a man infeoff another pendente lite, and then 
acknowledge himſelf a villain. 24 A/. pl. 1. Th. D. 1. 4. c. 5. 


8. | 
1 Or if a feme-ſole take a huſband pendente lite, and then acknow- 
ledge herſelf a niefe. 18 A/. pl. 10. The. D. h 4. c. 5. J. 6. 

By the S?. 37 Ed. 3. 17. No writ ſhall be abated by exception 
of acknowledgment of villenage, if the demandant will aver, that 
he who alledged the exception was free the day of the writ pur- 
chaſed. 

And it is no plea, that one of the tenants or defendants is a 
villain, in an aſſiſe againſt the other as a diſſeiſor. 17 Af. pl. 16, 
19. 17 Ed. z. 52. Vide Th, D. I. 4. c. 5. J. 7. 

Nor in waſte; for waſte does not lie againſt the lord for waſte 
by his villauf. Per Finchden. T. 48 Ed. 3. 19. 

If an action be ſued againſt the lord alone before his entry into 
the land, without naming the villain, the writ ſhall abate; for the 
Jord ſhall not be tenant unleſs he pleaſes, Th. D. J. 5. c. 7. . 1. 

Vide Ante (E. 1.) 


(F. 4.) Another, who ought to be joined, not named. 


(F. 4.) The tenant or defendant may plead in abatement, that he is 
Parcenere not a perſon able to anſwer without another not named, who has 
equal right with himſelf. Bract. I. 5. de exceptionibus, c. 26. 
As, if a parcener be ſued, ſhe may plead, that there is ano- 
ther co-heir not named. Th. D. . 5. c. 1. /. 2, 3» 5 
Tho” the other not named be within age. 
And tho” the parceners be in by ſeveral deſcents. 42 Ed. 3, 
17. 37 H. 6. 8. 9 Ed. 4.13. Th. D. I. 5. c. 1. / 7. 
In replevin, one parcener cannot avow for rent without the 
other. R. 1 Sal. 390. 
But the plaintiff may reply, that there had been a partition be- 
tween the parceners. Th. D. J. 5. c. 1. J. 2. 


2 | And 
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And after partition they ſhall not be —_ tho' one was 
within age at the time of the partition. 9 H. 6. 5. Th. D. J. 5. 
„ . 6 

f 8. the one parcener enter by diſſeiſin for herſelf and her 
ſiſter ; in an aſſiſe againſt her, it is no plea, that her ſiſter is not 
named; for the cannot be parceger with a diſſeiſoreſs. 27 Af. 


F. 68. 
Vide Ante (E. 8.) Vide Parcener (A. 4.) 


So ks jointenant be ſued, he may plead, that he holds jointly 
with ſuch a one, who is alive and not named. 

As in a right advotuſon and darrein preſentment. Vide 14 H. 
4. 12. M. 19 H. 6. 33. Th. D. I. 11. c. 28. ſ. 44, 

In a præcipe quid reddat. Th. D. J. 11. c. 28. /. 23. 50. 

In a writ of entry. Th, D. J. 11. c. 28. 

In a formedon, 48 Ed. 3. 16, 2 Leo. 161. Dal. 75. Vide 
Th. D. J. 11. c. 26. / 36. | 

In Per que ſervitia. 3 Ed. 3. 97. [34-) Th. D. J. 11. c. 28. 


J. 9, 28. 
In a writ of deceit upon a recovery. Th, D. J. 11. c. 28, 


17. | 
f * writ of ward of the body and land. 49 Ed. 3. 27. Th. 
D. L 11. 6. 28. þ 37: 

In a right of ward. Th. D. J. 11. c. 28. /. 42. 

So in ward of the body. Th. D. J. 11. c. 28. /. 32. 

In a Furis utrum. M. 2 Ed. 3. 57. Th. D. J. 11. c. 28. / 5. 

In an aſſiſe of land. Th. D. /. 11. c. 28. 

So in an aſſiſe of rent, jointenancy in the land is a good plea, 
45 Aff. pl. 14. 12 H. 4. 21. 6. Th. D. J. 11. c. 28. / 41. 

In dower. Th. D. J. 11. c. 28. 

In dower againſt a guardian, jointenancy in the ward by deed, 
9 H. f. 4. . Th. D. JI. 11. c, 28. / 45. 

In waſte againſt a guardian. Th. D. J. 11. c. 28. / 38. 

In a partition, by one jointenant to make partition, Co. Ent. 
413. 

In a Caſauit. 3 Ed. 3, 110. 47. Th. D. J. 11. c. 28. /, 
10. 
A man ſhall plead jointenancy with his wife. Th. D. J. 11. 
C. 28. þ. 2. 10, 12. 

Tho' the wife die pending the writ; for the death does not 
make a bad writ good, Th. D. J. 11. c. 28. / 31 

Or with villain, 48 Ed. 3. 16. Vide Th. D. J. 11. c. 28. / 
36, 18. (a) 


(a) Neither of the authorities here cited is ditectly in point, that the tenant may 
plead that he holds jointly with another who happens to be villain either to himſelf 
or to the demandant. One is a caſe in aſſize, where the tenant-pleaJed jointenancy 
by deed with one not named, of the gift of one William, the demandan! replica, that 
this William was his villain, and held in villainage, and aljened, Cc. yet the plea 
was held good, and the writ abated.———The other is a caſe in formedon, where the 
tenant pleaded jointenancy with an alien, and though the demandant replied that 
*- .that alien was bis villain, that replication was not allowed. Or 
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Jointenant. 
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Or with one who is named in the render of a fine, tho' he 
never had any thing in poſſeſſion. 8 H. 4. 12. 

And one tenant may plead jointenancy, tho' the other tenant 
will not do it. 8 Af. pl. 8. Th. D. I. 11. c. 28. / 15; 

And if A. plead jointenancy with R. whereby the writ abates; 
to another writ againſt A. and g. they may plead jointenancy with 
D. 39 Ed. 3. 36.4. 41 Ed. 3.4. 45 Ad. 3. 17. Th. D. 
J. 11. c. 28. / 33. i 

So a man may plead jointenancy of ry Aft. Ent. 10. 

But the writ thall abate only as to that parcel, Th. D. J. 11, 
c. 29. Cont. Per 2 J. 2 Leo. 162. Acc. Dal. 75, 106, 

Yet in aſſiſe of rent, if the tenant plead jointenancy in parcel 
of the land, the writ ſhall abate for the whole. 45 A. pl. 13. 
Th. D. J. 11. c. 29. 

But if a man anſwer as ſole tenant in an aſſiſe, he ſhall not 
plead jointenaney in an attaint brought by the plaintiff in the aſ- 
file. 26 A. pl. 12. | ; 

At common law if the tenant at the firſt day in court had 
pleaded jointenancy by charter or fine, and had ſhewed the deed, 
the demandant could not have had any anſwer. Th. D. J. 11. 
c. 28. .. 1, 19. 2 Leo. 161. 

Nient compriſe en le fine ſhould not be replied. Th. D. I. 11. 
c. 28. /. 6. 23. | | 

Nor that the tenant was only a diſſeiſor. 5 Ed. 3. 237. 15 
Af. pl. 13. Th. D. |. 11. c. 28. . 14, 18, 46, 47. 

But without thewing of a charter or fine, the plea of jointenan- 
cy with a ſtranger would not have been good. Th. D. /. 11. c. 
28. /. 42. | 

But the tranſcript of the fine was ſufficient. 3 Ed. 3. 68. Th, 
D. I. 11. e, 28. /. 7. 

And jointenancy with his wife might have been pleaded, 
without ſhewing the deed or fine, Th. D. /. 11, c. 28. / 2, 9, 
10. 

But by the fat. 34 Ed. 1. De conjunctim feoffatis, In aſſiſes of No- 
vel Diſſeiſin, Mort d . 99%” 2p utrum, and other writs where te- 
nements are demanded at the firſt day in court, if the tenant al- 
ledge, that he holds jointly with his wife or a ſtranger, and ſhew 
a deed teſtifying the ſame, the demandant may aver, that he was 
ſole tenant the day of the writ purchaſed, and the juſtices of aſ- 
fiſe ſhall ſummon as well the perſon abſent as the preſent tenant, 
to anſwer upon a day certain, as well to the plea as to the lands 
demanded and put in view. | | 

If both appear, and it be found, that they held not jointly, tho? 
the aſſiſe paſs for the tenant, yet he ſhall ſuffer a year's impriſon 
ment, and be fined for his falſe plea. | 

If the tenant make default, and the other appear and diſavow 
the deed, or if both make default, the aſſiſe ſhall be taken by de- 
faultz and if found that they held not jointly, and alſo that the 
tenant did diffeiſe the demandant, the demandant ſhall recover his 
ſeiſin and double damages, and the tenant ſhall be impriſoned for 
his falſe plea, 

yy But 
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But if found that they held jointly, then the writ ſhall abate, 
tho' the tenant made default; and the aſſiſe ſhall paſs no further. 

And by the ſame ſtatute, bailiffs ſhall not be allowed to plead 
jointenancy. 

So upon a plea ofyaintenancy by charter, proceſs ſhall be award- 
ed upon the flat. of the 34th Ed. 1. de conjunctim Feoffatis, tho? 
the demandant does not make any replication at all. 1 Ed. 3.13. 
JB. D. I. 11. c, 28. /. 3. 

So if a tenant plead jointenancy, and it be found ſpecially, 
whereby it appears that the demandant has title, he ſhall recover, 
tho? there was a jointenaricy. Th, D. J. 11. c. 28. f. 20. 

If a tenant plead jointenancy, and ſhew a will for it, proceſs 
does not go upon the ſtatute, 27 Al. pl. 70. 

So no proceſs goes upon the ſtatute, if a freehold be not de- 
manded ; as in a writ of ward for the body and land, if jointe- 
nancy be pleaded in the freehold of the land, as it may, and this 
be denied, yet proceſs ſhall not go upon the ſtatute. 49 Ed. 3. 
27. Th. D. J. 11. c. 28. / 37. 

So if jointenancy by fine be pleaded; this is not within the ſta- 
tute, and the demandant cannot reply, that he is ſole tenant. R. 
2 Les. 161, 2. R. Dal. 75. 

And if it be fo replied, and fo found, yet judgment ſhall be 
againſt the demandant. Semb. 2 Leo. 162. 

If the tenant plead jointenancy, and the demandant reply that 
he was ſole tenant at the day of the writ purchaſed, this ſhall 
not be tried without proceſs according to the ſtatute, 34 Ed. 1. 
On. 23 Af. pl. 13. Vide Th. D. J. 11. c. 28. /. 24. 

So if the tenant plead jointenancy by deed, and the other being 
warned by proceſs according to the ſtatute, does not appear, the 
tenant ſhall not be received afterwards to plead jointenancy by 
fine. 22 Af; pl. 1. | 


If the demand be of tenements in A. the tenant may plead. 


jointenancy of tenements in B. with an averment, that B. is an 
hamlet of 4. Th. D. J. 11. c. 28. /. 25. 

So, without ſuch an averment. 26 A. pl. 2. Th. D. J. 11. 
c. 28. J. 25. | 

If the plea be, that he held jointly at the day of the writ pur- 
chaſed, it is ſufficient, without ſaying, and all the time ſince. 
37 H. 6. 16. 

But a man ſhall not plead jointenancy with ſuch an one, with- 
= ſaying, that he is alive. 29 Ed. 3. 60. Th. D. I. 11. c. 28. 
. 28. 0 
And he ought to ſay, where he is alive. 

And in an aſſiſe, the tenant ought to plead in this form, that he 
belds jointly, &c. The. D. JI. 11. c. 28. / 49. | 

But in a Preacipe quod reddat, partition, c. the other form, 
that he has nothing but jointly, &c. is uſual. Co. Ent. 413. Th. 
D. J. 11. c. 28. f. 49. | 

In every real action where the tenant pleads jointenancy of his 
own part, he ought to ſhew of what gift. By all the juſtices, M. 
19 6. 32. 7 19 H. 6. 78. Agr. 21 d. 4+» 78, Dy, 32. 
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So if a feoffment were to the uſe of huſband and wife before 
the ſtatute 27 H. 8. 10. and, after the uſe executed, in an action 
againſt the huſband alone, he pleads, that he holds jointly with 
his wife, he ought to ſhew the ſtatute. Dy. 32. a. 

To jointenancy pleaded, the demandant or plaintiff by replica- 
tion may ſay, that the tenant or defendant is ſole tenant, and tra- 
verſe the jointenancy. Aft, Ent. 3 

Or, that the tenant and him hold jointly, and traverſe, 
that any other holds with them. Co. Int. 413. 

That the demandant or plaintiff was ſeiſed, until diſſeiſed 
by A. who enfeoffed the tenant and another, and then the de- 
mandant re- entered, and was diſſciſed by the tenant alone. Th, 
D. J. 11. c. 28. /. 46. 

But he ought to ſeggeſt a diſſeiſin in the feoffor; for a bare 
entry is not ſufficient. 22 H. 6. 50. Th. D. J. 11. c. 28, / 48. 

And if jointenancy be pleaded with his wife, ſuch a replication 
is not good; for by the entry, the jointure in poſſeſſion is de- 
ſtroyed only in right. Semb. Th. D, I. II. c. 28. . 47. 

Vide ante (E- 9.) 


If a man ſue a perſonal ation againſt a tenant in common 


Tenant in touching the lands held in common, without naming his compa- 
common. 


- 


% 


nion, he ſhall plead, that he held in common the day of the writ 
purchaſed, 

As in a writ de rationabili parte. Th, D. J. 11. c. 30. fel. 

In treſpaſs quare clauſum fregit, et herbam et blada conſumpſit, 
Sec. Vide Co. Lit. ſ. 323. The defendant may plead that he 
holds in common with the plaintiff.“ 

So if a man avow as bailiff to 4. tenant in common with B. 
for damage feaſant, it is ill; for it is in the perſonalty, and he 
ought to avow as bailiff to both of them. R. 1 Fon. 253. 

[Tenant in common may maintain action of treſpaſs againſt his 
companion, for the meſne profits of lands recovered in ejectment 
(though by default.) Goodtitle v. Tombs, T. 10 G. 3. 3 Vi. 
118.) 

But if one tenant in common bring treſpaſs for breaking his cloſe 
_ againſt his companion, he may plead, that he holds in common 
with him. Th. D. J. 11. c. 30. /. 6, But it ought not to be 
pleaded ; for it will be Not guilty. 1 Sal. 4. K. that it may be 
pleaded. Shin, 12. 

So in treſpaſs againſt A. and B, it is no plea, that B. is tenant 
in common with the plaintiff; for it amounts to Not guilty. R. 
1 Sal. 4. 

If the defendant pleads, that he holds in common with ſuch a 
one not named, he ought to ſhew how they hold in common. 3 


H. 6. 56. ö. 
In replevin, tenants in common ought to avow ſeverally, for 


rent. 1 Sal. 390. Fon. 253. 
If an huſband and wife and A. are tenants in common, and the 


huſband die, and his wife ſue dower againſt the heir before par- 
tition, 
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tition, it is no plea, that he is tenant in common with A. and the 


demandant. iQ, 3 Lev. 84. 
Vide ante (E. 10.) 


So if an action be ſued againſt a huſband alone, where the (p. 5.) 
wife ought to be joined ; it may be pleaded in abatement, that he Baron and 
holds jointly with his wife not named. Af, Ent. 10. Vide baron bn. 
and feine (V.) 

As in all actions, in which the inheritance or freehold is de- 

 manded, or ought to be recovered, if the huſband is ſeiſed jointly 
with lis wife by purchaſe before or after marriage. Th. D. J. 
» Co 4. fo Id 
: 8. W huſband hold in coparcenary with his wife, without 
partition made before marriage. T. D. J. 5. c. 4. J. 1. 

Or if land deſcends to them in parcenary after marriage. Th. 
D. J. 5. c. 4. / 1. | 

So if the huſband be ſeiſed in right of his wiſe. Th. D. J. 5. 

c. 4. /. 1. 

80 the huſband enter, claiming in right of his wife, tho' the 
wife had no right. 35 A. pl. 5. | 

So in debt for rent upon a leaſe for lives made to both. 1 Rel. 
348. J. 50. 

Or upon a leaſe for years. 1 N. 348. 1. 45. 

In a writ contra formam feoffamenti, where the huſband has no- 
thing in the ſeigniory, but jointly with his wife. Th. D. J. 5. c. 

0 * writ de ſecta ad nialendinum, which the huſband holds joints 
ly with his wife. Th. D. J. 5. c. 4. / 8. 

In a writ of ward which the huſband claims in right of his wife. 
Th. D. J. To Os 4+ þ+ 27. 

In waſte, upon a demiſe made to both for years. 17 Ed. 4. 7. 

An action is maintainable againſt a wife, who is a ſole mer- 
chant, by the cuſtom of Landon, without naming her huſband: 

1 Ed. 4.6. a» Mo. 135. 

As where a wife buys and ſells by herſelf in a trade, with 

which her huſband does not intermeddle. Cre. Car. 69. 
Vide ante (E. 11.) 


So if an obligation be joint, and one obligor is ſued without (EF. 8.) 
the other, it may be pleaded in abatement, that the other is alive 2 
not named. Aft. Ent. 7. Cro. El. 355. Lut. 696. ö 

So in detinue upon a bailment to two. 7 H. 4. 6. 

So in debt upon a joint contract. 20 H. 6. 11. 9 Ed. 4. 

24. b, 

Upon a leaſe to two, tho' one of them never ſealed the deed, if 
he occupy the land. 38 Ed. 3. 8. 

So in account againſt one, where two were made receivers. 

10 Ed. 4, 5. 7 

80 in an action upon the caſe againſt owners of a ſhip for 
goods ſpoiled by the default of the maſter, R. Sal. 440. Yue 
acric upon the caſe for negligence (E. 1.) 


And, 


ABATEM EN T. 
And, if a partnerſhip be found by the verdict, the action 


abates, tho not pleaded in abatement. Vide Sal, 440. Carth, 
- ys 


*But this ſeems not to be law at this day, for partner/bip muſt 
be pleaded in abatement, and cannot be given in evidence to nen- 
ſuit the plaintiff. 5 Bur. 2611.“ 

So in an Audita querela reciting, that the defendant, being en- 
feoffed upon condition to re-enfeoff, c. by colluſion between him 
and R. made a recognizance to R. before the re-enfeoffment ; the 


writ ſhall abate for not naming of R. who was a party to the de- 


(F. 9.) 


Sir. 


(F. 10.) 
Executor or 
aiminiſtra» 
tor. 


ceit. 26 Ed. 3. 73. 

So if a judgment be againſt three in a ſcire faciat upon a re- 
cognizance by them, and debt is brought upon this Judgment 
againſt one only. R. 2 Leo. 220. 

So if there be an indeb. aff. againſt A. and it appears, that A. 
and B. were partners; tho' B. is dead, if his death is not ſug- 
geſted, R. 2 Mod. 280. 

But if two commit treſpaſs together, in treſpaſs againſt one of 
them, it is no plea, that there is another joint-treſpaſſor not na- 

. 4. 21. M. 11 H. J. 6. Por each is guilty ada 
diſtinct treſpaſs.* 

So, in an action for a falſe return by a mayor and conn 
upon a mandamus, it may be againſt the mayor alone, or other 


perſon by himſelf in his natural capacity; for it is a ſevetal tort. 


80 if a contract be joint and ſeveral ; it is no plea, that the 
one is ſued alone. Adm. Lut. 696. 

If a man pleads, that he was bound jointly with 4: who is 
alive, and not named, it is not ſufficient, without ſaying, that 
A. likewiſe made the deed. 28 H. 6. 3. 1 Sand. 291. R. Cro. 
El. 356. 1 Vent. 34, 136. 

A plea, that A. was jointly bound, is not good, without aver- 


ring, that he is alive. Lut. 696. Semb. 1 Sand. 291. 1 Sid: 


238. 1 Vent. 34. R. Cro. El. 544 
So it is not good, if he demur to che declaration generally, with 

out a plea. Semb. 1 Sid. 272. R. 1 Sid. 420. 1 Vent. 34. 
Gilbert v. Bath, H. 8 G. Str. 553. | 

So in action againſt A. upon an obligation by A. and B. after a 
verdict for the plaintiff, he ſhall have judgment, tho* upon the 
declaration it appears, that A. and B. ſealed it; for perhaps B, 
did not deliver it as his deed. R. 2 Med. Ca. _ 

Vide ante (E. 12.) 


So if debt be brought againſt an heit in gavellind, it may be 
pleaded, that there is another co-heir not named. 11 H. 7. 12. 
But againſt an heir on the part of the father, and an heir on the 
part of the mother, the writs ought to be ſeveral. 11 H. 7. 12. 
80 _ an heir and the executors. 18 Ed. 3. 4. 


80. if one executor or adminiſtrator be ſued, it may be plead- 
ed, that there is another executor not named. Roſe, Ent. 325. 
a; but it muſt be added, that the other has adminiſtered. R. 

1 Lev: 


ABDBATEMEWNT. 


1 Lu. 161. D. 9 Co. 37. b. Clift. 15. R. in Exchequer, 
M. 13 Ces. 

Or another adminiſtrator not named. Raft, Ent. 324. c. 

So if one executor or adminiſtrator be miſ-named, the other 
may plead, that there is another executor (naming him by his 
true name) not named. Th, D. 1 5. fo 15s . 

So, tho the other executor has given a releaſe. 1 Ver. 31. 

And the plea, that there is another executor not named, is 
good, tho? it does not fay, that the will is proved. R. 9 Co. 
37.3. 2 H. 5. 8. 6b. 

But the plaintiff by replication may ſay, that adminiſtra- 
tion was granted at firit to the defendant alone. Raft, Ent. 324. 

So for an act done by one of the executors only, an action may 
be maintained againſt him alone; as in detinue of charters, when 
the charters came to the hands of one of the executors only. 
The. D. J. 5. c. 12. / 1. 

Dower was brought againſt one executor alone, as guardian, 
who poſſeſſed the ward alone. 8 Ed. 3. 420. Th. D. J. 5. 
Co 12. fo 3. 

So 12 of the executors die, the action ſhall be ſued againſt 
the ſurvivor alone, without joining the executors of the executor 
who died. Th. D. J. 5. c. 12. fe 5. K. 4 Leo. igz. 

go where there is a real executor, and another hath admini- 
ſtred in his own wrong, the writ may be brought againſt the real 
executor without naming the other. Th, D. J. 5. c. 12. /. 5.* 

80 an action ſhall be againſt the executor alone, without join- 
ing the heir. 18 Ed. 3. 4. Th. D. J. 5. c. 12. %. 2, 7. 

Or terre-tenants. 27 Hd. 3. 80: T. D. J. 5. c. 12. / 7. 

So if adminiſtration be granted in ſeveral dioceſes or provinces, 
the action againſt the ordinaries ſhall be ſeveral. 11 H. 7. 12. 
Th. D. J. 5. c. I3. 1 

Vide Ante (E. 13, 14.) 


(F. 11.) The King's Protection. 


So the defendant may plead in abatement, or delay of the ſuit, 
the king's protection. 2 Brow. Ent. 106. 3 Leu. 332. 

Tho' the defendant does not come into the court till the 
exigent, R. 3 Lev. 332. 

The protection of the king is for immunity from actions, 
Oc. and this is of right: or for the ſafety of his perſon, ſervants, 
lands and goods, which is of grace. Co. Lit. 132. 4. 

The protection for immunity from actions is granted, gie 
prefecturus vel moraturus, viz. when any one is going or ſtaying 
out of the realm in the king's ſervice ; as a ſoldier, &c. or as an 
ambaſſador, envoy, &c. Co. Lit. 130. a. | 

Or, when any one is indebted to the king, who ſhall be paid 
before ſubjects. Co. Lit. 130. a. 

Or, when any one in the king's ſervice in war is impriſoned 
beyond ſea. Co. Lit. 130. as wk 
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a certificate of aſſiſe, Qc. 


| tantum. 


ABATENAENT: 

The cauſe of the protection ſhall be always expreſſed in tl: 
protection. Co. Lit. 130. a» Lat. 197. 

But by the common law, protection was not allowed, where a 
prejudice might happen by the delay, as in quare impedit, dar- 
rein preſentment; for the danger of the lapſe. Co. Lit. 131. a. 

Nor in an aſſiſe, dower unde nihil habet. Co. Lit. 131. a. 

Nor in an action depending upon them; as quare non admiſit, 
Co. Lit. 131. a. 

Nor upon a writ of execution; as elegit, capias ad ſatigfaciendum, 
feeri facias, &c. for the defendant hath no day in court. Co. 


Lit, 131. As / 
So it does not lie, where the king alone is party. Co. Li. 
13 I. 4. 


Or, where the king and a ſubject are plaintiffs; as in a decies 
Co. Lit. 131. a. ö 

Nor in an action that concerns the crown; as an appeal of 
felony, maihem, c. Co. Lit. 130. b. 131. a. 

If the party comes in upon the capras utlagatum. 3 Lev. 332. 
1 So it does not lie for the demandant or plaintiff himſelf, Ce. 

it. 130. 5. 

Nor, if granted after the commencement of the action. Sem. 
Lat. 197. 

A . ought to be under the great ſeal. Co. Lit. 13 1. a. 
And ſhall be allowed or diſallowed by the court where caſt, be 
it of record or not. Co. Lit. 13 1. a. 

And the court may diſallow it, tho' there be a clauſe, that it 
{hall not be argued. 2 Int. 56. | 


F. 12.) Several Tenancy. 


So if an action be ſued againſt ſeveral; it may be pleaded in 
abatement, that they hold ſeverally. Zut: 11. 

Or, that one of them holds parcel of the land in ſeveralty. 
Th. D. I. 11. c. 31. 7. 

As if a præcipe quod reddat, or other real action, be brought 
againſt teriants in common. Th, D. J. 5. c. 3. fe I. c. 4. fe 2. 
27 H. 8. 30. | | 

So in a mortd'anceſter ſeveral tenancy is a good plea, except 
where one is found tenant of the whole. Th; D. J. 11. c. 31. %. 2. 

In a nuper obiit. Th. D. I. 11. c. 31. fe 2. 

In a writ of meſue. Th, D. J. IIs c. 31. 4. Co 32. /. 4+ 
2 H. 5. 2. | | 

In a writ of ward. Th, D. I. 11. c. 31: / 6. 6 Ed. 3. 289. 

In dower. Th. D. J. 11. c. 31. / 9. Lut. 17. | 

In a guid juris clamat. Th. D. I. 11. c. 31. ,. 10. 

In a ſcire faciac. Th. D. J. 11. c. 31. / 11. 

In a formedin. 2 Leo. 8. 5 H. 5. 4. 

So in a real action againſt four, one of them ſhall plead, that 


he holds jointly with two, and that the third has nothing; tho 


the others confeſs the action. 


27 H. 8. 30. Th, D. J. 11. 
Fs 31. fo 22. | 


(4) 


ABATEM EN x. 
la) So in a mortdanceftor of rent-ſervice, ſeveral tenancy in the 
land is a good plea, 8 A. pl. 35. | 

Otherwiſe if one of the tenants holds the whole of the de- 
mandant by this rent, tho” there are ſeveral tenants of the free- 
hold. 8 Af. pl. 35. . 3 | 

And otherwiſe of a rent- charge. Th. D. J. 11. c. 31. / 8. 

So in a ceſſavit, it is a good ylea in abatement, that he holds of 
ſeveral lords. ; a + 

Or; by ſeveral ſervices. Th. D. J. 11. c. 32. /. 1, 2. 

Or, this land with other land by the ſame ſervice. 48 Ed. 3. 4. 
Th. D. I. 11. c. 32. / 3. 5 

But ſeveral tenancy is no plea in an aſſiſe. Th. D. J. 11. 
c. 31. /. 3. R. 2 Leo. 8. — 5 0 1 v3 5 

| Nor in a per que ſervitia againſt ſeveral upon a grant of fer- 
vices by fine. Th. D. JI. 11. c. 31. / 5. 

Nor in an action againſt huſband and wife. Th. D. /. 11. 
c. 31. / 13. *as that the huſband holds parcel in his own right 
and parcel in the right of his wife. Th. D. loc: cit.“ 

Nor in an attaint. Th. D. J. 11. c. 31. . 13. 

Nor in a writ founded upon diſſeiſin; as, in a writ of entry in 
the per . for the demandant may join another with the tenant of 
the land, to avoid a dilatory plea. R. 2 Les. 8. 

So if one tenant plead ſeveral tenancy, and pray aid of the 
other; the writ ſhall not abate, if the aid be granted. Th. D. 
J. 11. c. 31. fo 14: 75 | „ OP 

If one tenant plead ſeveral tenancy to parcel, and the other not; 
the writ ſhall abate only as to that parcel. , Th. D. I. 11. c. 31. 
J 21. 4 Ed. 4. 36. Con. 27. H. 6. 30. Acc. Dal. 106. 

But where they both plead ſeveral tenancy, which is acknow- 
ledged, it ſhall abate for the whole. Th. D. J. 11. c. 31/7. 

If the one plead this, and the other . ſay nothing, it {hall not 
abate. 38 Ed. 3. 23. Th. D. J. 11. c. 31. / 18. : 

If a defendant plead ſole tenancy to parcel, he ought alſo to 
plead over in bar, or to vouch. Lut. 12. Acc. 12 H. 6. 4. b. 

If a man plead ſeveral tenancy to parcel, and vouch; the de- 
mandant muſt, maintain his writ, tho the plea do not conclude to 
the writ. 41 Ed. 3. 20. 42 Ed. 3. 16. Th. D. J. 11. c. 31. / 17. 
For when ſeveral tenancy is pleaded to parcel, the tenant 
ought to plead over to the action or vouch, and not conclude to 
the writ, Per tot cur. 5 H. 5. 4. Lat. 11, 12. Th. D. J. 
11. c. 31. fo 20. | 

And the reaſon wherefore ſeveral tenancy abates the writ is; 
that the tenants cannot anſwer in common. Per Finchd, 4t 
£8, 3. 2. &-* i; 1 , = 
A man may plead ſeveral tenancy at the return of the grand 
cape, and wage his law of non-ſummons. 42 Ed. 3. 16. 38 
Ed. 3. 33. Th. D. I. 11. c. 31. % 16. 


(a) This and the two following clayfes are improperly penned j in the ad, inſtead 
of otherawiſe it ought to be but, and the word and ought to be left out of the third, 
and to the ſecond ought to be added, yet the writ is good. 4 
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34 A B AT E ME N T. 
If a man plead ſeveral tenancy, and plead over in bar; the 
demandant ſhall not anſwer to the bar, but ſhall be put to main- 
tain his writ. Th. D. J. 11. c. 31. / 20. 12 H. 6. 4. b. 5 
But if the bar be ill, he may dmr to ir. 8. O. Lo 11. c. 31. 
J. 20. Semb. 12 H. 6. 5. 24. 5 N qr am 
off, aq; + V+ 3 0 


F. 13) e | 


SEED 


So in an action againſt ſeveral, the one may "fake the « entire 
tenancy on himſelf, and demand judgment of the: writ, 2 b. D. 
J. 11. c. 33. Sau. 116. 

Or may take the entire tenancy upon himſelf: as to — and 
plead as to the other part. Th, D. J. 11. b. 33-5 N 

In a writ againft huſband and wife, the Huſband may plead 
non-tenure for his wife, and take the entire tenaney upon. him- 
ſelf. 9 Ed: 4. 38. [36] Th. D. I. 11. c. 33. . 175. 

In an action againſt ſeveral, each may take the entire tenancy 
upon himſelf. © Sav. 116. Vide Th. D. I. 11. c. 33. / 16. 
Or the one may plead non-tenure, and the other take the en- 
tire tenancy upon himſelf, and plead and vouch over. Afr. 
Ent. 393. 

But after wager of law of non-ſummons in common, no one 
can take the entire tenancy _ himſelf, 7. h. D. J. 11: c. 33. 

as > 
7 If each take the entire tenancy upon himſelf, and plead i in. bar, 
the demandant muſt maintain his writ z otherwiſe it ſhall abate. 
. B. D. J. 16. c. 7. , 55. 

p But if the one take the * tenancy upon himſelf, and the 
other plead non-tenure, the demandant need not maintain his 
writ. 37 H. 6. 18. [16.] Th. D. I. 16. c. 7. % 54. 

Yet he ſhall be received tg maintain it, if he will. 22 H. 6 
51. Th. D. J. 16. c. 7. fe 5% | 

So if the one ſay nothing, and the other take the entire te- 
wk the demandant need not maintain his writ. Th. D. /. 
11. c. 22. /. 45. 37 H. 6. 16. 

So in an aſſiſe, if each take the entire tenancy, and plead i in 
bar, the plaintiff may chooſe either of them for his tenant z but 
if he, that is choſen, be not found tenant, the writ ſhall abate, 
Th. D. J. 11. c. 37. Dy. 244. 4. Sav. 116, | 


(F. 14.) Nas nme. , 


8c if the tenant plead non-tenure, the writ ſhall abate; oa 
EI. 559. Vide Aft. Ent. 10. Lut. 37. 85 1. 6. 

So if he plead a ſpecial non-tenure as, that he has common, 
and puts his cattle into the land as in his common, without that, 
that he has any other poſſeſſion, and that fuch an one is tenant 
of the freehold. 8 H. 6. 35. [33] Th. D. J. 11. c. 22. / 41. 
That he has only for years, by ſtatute, elegit, or other occupa- 
tion, and that ſuch an one is 3 the frechold, 7h. P. /. 


11. c. 22. fe 48. 1 


ABATEMEN Tt. 33 


8⁰ by the common law, non-tenure of parcel abated the whole 


nit, 1 Med. 181. | 
But now by the fat. 25 Ed. 3. 16. the writ ſhall abate only for 


that parcel. 

Except in a ceſſavit, wherein non-tenure of parcel abates the 
whole writ line e the ſtatute; for the tenant cannot tender the 
arrearages for 2 whole demand. Th. D. J. 11. c. 23. /. 29. 

So where demand is of an entire thing, as a manor, c. 
non-tenure 72 abates the whole writ. P/. Com 109. 6. 
Th, D. J. 11: c. 23. 

But non-tenure 1s no plea in waſte. Th. D. J. 11. c. 22. /. 22 

Nor in an attaint generally. Th. D. J. 11: c. 22. /. 5, 6, 17. 

Nor in error. 6 Af. pi. 6. 42 . pl. 22. Th. D. 41. 
r. 22. 7 | 

Nor in a per que ſervitiu. Th. D. J. 11. c. 22. f. 12. 

Nor in diſceit to reverſe, a fine. Th. D. J. 11. c. 22. /. 33. 

Nor in a darrein preſentment. Th. D. I. 11. c. 22. / 34. 

Nor in a pot diffeifin: A. F. N. B. 191. Th. D. J. 11. 


Co 22. h 39. | 
Nor in a writ of right de rationabili parte. V. N. B. 9. Th. 


D. J. 11, c. 2%: /. 40. 
Nor in a nuper obiit; for in this the privity of blood only is 
tried, Kit; 140. Vide Th. D. J. 11. c. 225 2 I 4. 
Nor in a ſcire facias upon a fine: Kit. 140. 6. Th. D. [ir 
Co 22. 
50 general non-tenure is no plea in any Fire facias to have exe- 
cution in a perſonal action. At. 140. b. K. 3 Lev. 205. Sal. 601. 
But a ſpecial non-tenure may pleaded. Kit. 141. 4. 3 
Lev. 205. Sal. 60 1. 
So the non-tenure ought to be at the time of plea ſor it is 
not ſufficient quod non tenuit tempore impetrationis brevis, or of the 
ſummons. Vide Poſt. (O.) Vide Th. D. J. 11. c. 23. . 10 | 
So if he was tenant at the time of the writ purchaſed, it 13 
ſufficient ; tho” he alien afterwards. | 
If a man plead non-tenure generally, he ſhall not ſhew who is 4 
tenant. 6 Ed. 3. 2498 Thi D. J. 11. c. 22. % 4. R. 1 Mod. 18 1. 
Otherwiſe, if he plead a ſpeeial non- tenure. Yide 1 Mad. 181. 
So if he plead non-tenure, but that ſuch a one is tenant, it is 
ſufficient, tho? he be not; for he ſhall anſwer to the non-tenure, 
not to the teriant named; Dal. 101. 
50 if he plead non-tenure dre impetrationis brevis origin * ſed eadem 
.die ſuch a one was tenant, it is ſuſhcient. R. 1 Mod. 181, 
So if he plead non-teriure of a rent, he ſhall ſay, that he is 
not pernor of the rent, nor tenant of the land out of which, 850 x 
Th. D. J. 11. c. 22. / 44. 5 Ed. 4. 22. 
[In formedon it thuyft be pleaded in abatement. Barnes 332. 1 
So in a formedon of land, if the party plead non-tenure, it is 
hot ſufficient, 1 A ſaying, nor pernor of the profits. Th, D. 
J. 11. c. 22. fe 49. 7. 13. 4 H. 7.18. Yue Lute 37. 
and 1 Med. 18 1. 
So if he plead non-tenure of parcel, he ſhall ſhew ws 18 
Tas of it. Kits 140. a R. 52 181: 2 
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Arn tn © 
If he plead non-tenure, where he made a feoffment by covin to 
defeat the action; it ſhall be found for the demandant. R. Cre, 
El. 233. Sav. 126. 
If he plead 3 for an 100 acres, it is ſuſſicient; without 
ſaying in what vill. R. 1 Mod. 18 1. 


If the defendant plead non-tenure, the plaintiff may reply, quod 
tenet, Aft. Ent. 10 Lu. 38. K. 3 Lev. 330. 

But if one defendant plead non-tenure, and the other takes the 
entire tenancy, the plaintiff need not maintain his writ ; for there 
ſhall be no judgment upon the plea of non-tenure. Th, D. J. 11; 
Co 22. fo 4. F | 

And by the fat; 25 Ed. 3. 16. by plea of non-tenure of par- 
cel, no writ ſhall abate, but as to that parcel. Reg. 228. b. 

* In dower, if the tenant plead non-tenure of parcel, and that 
he is ready to render the remainder; the demandant may 
chooſe either to have judgment for that which is rendered, or to 
maintain his writ for the whole: 9 Ed. 3. 480: Th. D. J. 11. 
c. 23. , 9. ; 

85 { & defendant plead non-tenure, the plaintiff may main- 
tain' his writ in dower, formedon, ſcive facias, &c: where no da- 
mages are recoverable ; as well as in caſes, where damages ſhall 
be recovered. R. 3 Lev. 331. | | 

Upon a plea of non-tenure, if it be found for the defendant; 
judgment ſhall be, that the defendant go quit ; but the demandant 


may enter, 


* 
o 


(F. 15 Y. Diſclaimer. 
EF . 
Zo if the tenant diſclaims in a writ of cuſtoms and ſervices, 
the writ ſhall abate ; but an aCtigri accrues to the demandant by 
a writ of right upon the diſclaimer; Th. D. J. 11. c. 34. / 2. 
So in a nuper obiit, if the tenant diſclaims in the blood, the writ 
ſhall abate. 11 H. 7. 14. Vide Th. D. JI. 11. c. 34. / 7. 
In a quare impedit, if the defendant diſclaims, the plaintiff ſhall 
have a writ to the biſhop. Th. D. J. 11.c. 34. / 21. 6 Ed. 3. 249. 
In a formedon againſt two, if one diſclaims, and the other 
makes default; the demandant ſhall have judgment for the whole 
againſt him that made default. 33 H. 6. 53. Th. D. J. 11. 
c. 34. 16. 
So if one makes a diſclaimer, and the other pleads non-tenure ; 
the judgment ſhall be, that the demandant ſhall take nothing by 
his writ, but he may afterwards enter. Th, D. I. 11. c. 34. / 1). 
In a writ againſt jointenants, if one diſclaims, the whole veſts 
in the other; for the diſclaimer is a diſagreement to the purchaſe 
upon record. Th. D. I. 11. c. 34. J 14. . | 
Otherwiſe, where they are jointenants by fine. Qu. per 
Shard, Th. D. I. 11. c. 34. fe 14. 
But in a writ againſt two, if one diſclaims, the other cannot 


diſclaim alſo; for it cannot veſt in no body. _ Th. D. JI. 11. c. 34. 


fe 15. | 
8c in a ceſavit, the tenant cannot diſclaim. Th. D. JI. 11. c. 


34. / 3. 
of 


na A. a JÞ- the 
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go in an aſſiſe for rent-ſervice, the tenant cannot diſclaim to 


hold of the plaintiff,” Th. D. J. 11. c. 34. % 6. 
So in per que ſervitia, the tenant cannot diſclaim to hold of 


the conuſor. Th. D. J. 11. c. 34. / 11. 
So no one can diſclaim, who is not charged as terre-tenant. 


11 H. 7, 14. 
An abbot cannot diſclaim. Per Pri it. 36 H. 6. 36. [34] 


Th. D. J. 11. c. 34. fe 20 

Nor an infant. 30 H. 6. 36. [34-] Th. D, I. 11. c. 34. ern 

$o the huſhand cannot diſclaim for his wife. Th. D. J. 11. 
0. 34. / 12. 20. 36 H. 6. 36. [34 .] 

If the tenant diſclaims, the judgment ſhall be, that the tenant 
go without day. Lit. /. 691. 

And after ſuch judgment the demandant may enter. Lit. Vogt. 

And upon a diſclaimer, the demandant cannot maintain his 
writ, that he is tenant; except where damages are to be re- 
covered; for then he may, for the recovery of his damages. 
R. Co. Lit. 362. 3. Adm. 3 Lev. 330. 

$0 if non-tenure be pleaded with a diſclaimer. 3 Lev. 331. 

So if one pleads non-tenure, and the other diſclaims. 3 Lev. 


I. 
wy (F. 16.) Demandant himſelf ſeiſed. 


So the tenant may plead, that the demandant himſelf was 
ſeiſed at the day of the writ purchaſed. Th. D. I. 11. c. 35, 

1, 18. 

4 Or, that the demandant was ſeiſed of parcel, Th. D. J. 11. 
. 35+ / 46. 

& 1 waſte againſt tenant for life. Th. D. J. 11. c. 35. / 5. 

80 in aſſiſe for rent, that the plaintiff was ſeiſed of the land 
out of which, Sc. Th. D. J. 11. c. 35. % 9. 

80 in dower wide nibil habet. Th. D. J. 11. c. 35. 72 But 
by fat. W. 1. 3 Ed. 1. 49. This is no plea in dower unde 
nibil habet, unleſs the plaintiff has parcel of her dower by the af- 
ſignment of the tenant himſelf. 

And this plea may be to the writ, or to the action. Th, D. 
J. 11. c. 3 5. J 20 

But it is no plea in an action upon the fat. 8 H. 6. for a for- 
cible entry. Per Newton. 22 H. 6. 42. [37.] Th. D. J. 11. 
& 35+ /+ 16. 

Nor in treſpaſs, that the plaintiff was poſſeſſed of the goods 
taken. Th. D. I. 11. c. 36. ,. 2. 

Nor i in replevin, Th. An. 36. 7. 3. 


(F. 17.) Miſnomer. 


[If defendant is ſerved by wrong name, appears by his true 
name, and plaintiff declares againſt him by that name, the court 
will not on motion ſtay proceedings for irregularity ; but leave 
defendant to plead variance. So if it is in the addition of his 
degree or myſtery. Hole v. Finch, Jackſon vy. Deleman, Fi. 
90. 2. 2 Wil. 393.) 

D 3 80 


(F. 17.) 
Ia name of 


baptiſm, 


( 
*% 


7 


(F. 18.) 
In lernen. miſtaken, Aff. Ents 1. Reg. pl. 288. 
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c . 


80 the defendant may plead in abatement, that his name of 


baptiſm is miſtaken. Lit. 10. 


[If defendant is ſued by a wrong chriſtian and ſurname, he may 
lead it in one plea, and it is not double. Read v. Matteur, 
T 9 G. 2. B. R. H. 286. 

HDefendant need not aver that he was baptiſed by his chriſtian 
name, only that it is his name, and by that name he was always 
called, c. id.] 

Or in an action againſt huſband and wife, that his wife was 
miſnamed. Reg. pl. 289. 30 Aff. pl. 16. But the huſband 
mult likewiſe anſwer for himſelf. Th. D. I. 11. c. 5. . 17 

'Tho' the defendant is known by the name by which he i i ſued. 
Th. D. J. 6. c. 2. f.g. Contra, for he _ to plead, that he 
was baptiſed, and known by ſuch a name, for to ſay, that he was 
baptiſed, without ſaying, and known, is not ſufficient. R. Med. 
Ca. 116, 1 Sal. 6. 

So to ſay, that he was known by ſuch a name is ſufficient, 
tho? never baptiſed, 1bid. 4 

So a plea, that he was baptiſed by the name of A. al/que hoc, 
that he is known by the name of B. is a good traverſe. R. 
Pawel, J. cont, Mad. Ca. 116. 1 Sal. 6. 

But che defendant may be ſued by his name of confirmation, 
Co. L. 2 

And an abbot may be ſued in a real action without his name 
of baptiſm. Th. D. J. 6. c. 2. .. 2. 

So in a replevin. Ibid. 

In an annuity. Th, D. I. 6. c. 2. .. 5. 

In an ejectment of ward. Th. D. J. 6. c. 2. f 5+ 

And in a cſavit. T. D. J. 6. c. 3. ,. 2. 

But in a plea perſonal, where proceſs of outlawry lies, an ab- 


| bot ought to be named by his proper name; as in ko Ke Th, 


D. J. 6. fo 24/4 3s T4 

Scire facias upon a recognizance lies againſt etecutors, without 
naming them by their proper names. Th. D. J. 6. c. 2. .. 4. 

One defendant carinot plead a miſnomer of the other. Per 
Seton. 30 Ed. 3, 22. (17; b.] 14 H. 6. 3. R. Lut. 36. Vide 
- Th. D. J. 11. , 5. / 8. S 

And by a miſnomer of one, the writ does not abate as to all, 
8 Co. 159. 5. 27 H. 8. 26. 5. Vide 1 (N.) 

In a plea of miſnomer it is not well to ſay, venit predie? M. D. 
for by the (predi# ) he afhrms his name ay it is in the writ. 
Lut. 10. R. 1 She. 394+ 

[Nor if the plea begins, And the ſaid A. B. who is ſued by the 
name of C. D. Fackſon v. Ford, P. 13 G. * 3 Will. 413+] 
+ Nor that the defendant is eadem perſona verſus quam, Wc 

ut. 10. 

[If defendant pleads imer, but his plea and affidavit are 
intitled by the wrong name, his pleaſhall be ſet aſide. Barnes 348.) 

Vide Atite, (E. RY 


So. a defendant may plead in abatement, that his ſurname is 
That 
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Thit his ak is Symme, abſque hoc, that he was known by 
the name of Symonds. 4 Mod. 347. 

That it was Weſley, and not Weſtby, alias Wefily. Per three 
juſlices in B. R. in an information by the Attorney General againit 
V. F. 4 Geo. fort. contra. pang 

If an obligation be by A. by the name of H. and he, being 
_ by the name of B. pleads miſnomer ; the plaintiff may eſto 

him by ſaying, that he made the obligation by the name of 
and demand judgment, f againſt his own deed he ſhall be as 
mitted to ſay, that his name: is A. to which the deſendant, without 
oyer of the obligation, may ſay, nan ef fatum. Med. Ca. 22 Fo 

But the plaintiff by replication may-ſay, that the defendant is 
known by the one name, or the 3 beth Ent, 1. Th. D. J. 
6. c. 1. 7. I. Secmb. 4 Mad. 347. 

And it is ſufficient if the proper name e he joined with a ſuſſi- 
cient defcription 5; as, A. the ſon or daughter of B. Vide Th, D. 
h 3 66 2» / 6, Js 8. J. 6. C. 2. fort 

A. the wife of B. Vide Th, D. J. G. c. 2. ſ. 6. 

Or with a name of dignity. Vide Th. D. Þ 3. c. 3. ſe 5+ J. 6. 
c. 3 12. Vile Dav. 60. a. 

| Mifnomer ſhall not be pleaded by attorney, but in proper per- 

ſon. Lut. 11. Vide Poſt. (J. 17.) 

Nor ſhall the defendant ſay predic? D. or qu eft cadem perſona, 

Dr. Vide ante (F. 17.) 

Nor ſhall one defendant plead milpomet of the other. Lut. 36. 

So a man who appears gratis, where the ſheriff returned upon 
a capias, non eft inventus, (hall not plead miſnomer; for he can- 
not be intended the perſon ſued, except where he comes in upon 
a cepi corpus Or exigent, 27 H. 8. 1. 

So if the defendant ſays, that he was baptized, he ought to 
add the place where he was baptized. - R. Skin. 620. 

Or that he was baptized by another name, he qught to add, 
that he was khown by ſuch name, at the time of che Write K. 
Slin. 620. 3 

Vide Ante (E. 19. | 


So a defendant may plead- ths if his name of dig- (r. 19.) 


39 


nity be * or miſtaken ; as, if an earl be not named ſc, I» name of 


29%. 35. le 22" Af. pl. 24% Dad. 60. a. Th. D. J. . 
3. 6. J. 3. c. 3. þo 8. 

2 duke, 3 S. 

Archbiſhop, biſhop. 27 H. = Fe + 

Ducheſs, counteſs, c. 

Or if a counteſs * is not no detifſa. Semb. Per 
Pemb. Skin, 15. 

Knight. R. Mod. Ca, 105, Vide Th. D. I. 3. c. 3. fo 14. 

Maſter of an hoſpital. 2 Ed. 3. 47. The D. J. G. c. 3. J 3. 

If garter king at arms be not ſo named. N. Cro. Hl. 224. Dub. 
in an action that does not concern his office. Cro. El. 542. Ow. 61. 

[If-Clarencieux king at arms is not ſo named, though in an 
action which does not concern his office, Halt v. Ward, M. 3 
G. 2. Str. 850. 

D 4 if 


dignity, 
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A B A T E M E N x. 
If a baronet be not ſo named. Hob. 129. Clift. 177. R. ; 


Vent. 154. 


So in an action againſt the executor of B. Arm, where he was 
a knight; the writ abated, tho! he was only Arn! at the time of 


the bond given. Bro. bre. 5 13. 
If he be named baronet only, where he i is a knight and baro- 


net. R. Carth. 14. 

But gentleman, or eſquire, are not names of dignity. 14 H. 
6. 15. Th, D. J. 6. c. 3. J. 9. 

Nor dean, archdeacon, or præcentor. Th. D. J. 6. c. 3. l, 
8. K. 27 H. 6. 5. b. Vide Th. D. J. 3. c. 3. J. 6. 17. 

Nor provoſt. 17 Ed. 3. 1. TB. D. J. 2 6. 3. % 14. 

But a dignitary of another kingdom need = be named by 
his name of dignity. Mar. pl. 26. Dav. 60. a. Vide Th. D, 
. » Co To 
| Or if 2 name of foreign dignity be added, it does no harm. 
Semb. 3 Lev. 42. 

Yet if he be a knight, he ſhall be ſo named, tho! he is an carl of 
another kingdom. Mar. pl. 26. 

So if he be deprived of his dignity; as, if a deanry be diſr 
ſolved by act of parliament. 4 H. 7 6. Vide TP. D. J. 3. c. 3. 


J. 16. J. 6. c. 3. /. 10. 


Tho' the deprivation was minus 7 for it ſtood in force 
till reſtitution. 13 Af pl. 2. Th. D. I. 6. c. 3. J 15. 

So if a ſuit be to avoid the dignity; as, if the king brings a 
quare impedit of a priory, the defendant need not be named prior, 
14 H. 4. 36. Th. D. J. G. c. 3. . 4+ 

80 if the deſendant has a name of dignity: given to him, when 
he has no ſuch dignity, it may be pleaded in abatement; as, if 
he be named knight and e when he is not a batonet, 
Reg. pl. 287. ; 
Or, when he is not a knight. R. 1 Vent. 154. 

Or be named by a name of dignity, which is loſt by marriage. 
Vide Dy. 79. 5. Ow. 81. 

Or the cldeſt fon of a duke, Oc. be named marquis, Q. 
Sal. 451. Semb. Ow. 82. 

If one be named knight, when he is a baronet. R. Fon. 346, 

But if the defendant appear by ſuch name, he not take 
advantage of the miſnomer, R, 2 Roll, 88. Adm. 1 Vent. 154. 
R. 1 Rol. 450. 

If the defendant be named by his proper name, and name of 
dignity in the firſt part of the writ; it is ſufficient, if he be 
named by his proper name only in the other parts of the writ. 
Semb. Th. D. J. 6. c. 3+ fo 12, 13. 

If the defendant does not plead, that he was a knight, Ec. 
at the time of the bill or writ, it is ill. R. Mod. Ca. 105. 

If the defendant be named Domina, c. when ſhe ought not 
in any other part of the pleading except in the writ, it does no 


harm. Dy. 19+ 5. in Marg. 


A miſtake in a name of dignity ſhall not be amended, 1 Vent. 
154. R. Hob. 129. 
Where 


AB AT E ME N x. 


Where a writ ſhall abate for a miſtake in the name of dignity 


of the plaintiff, Vide Ante (E. 20.) where by an acceptance aſter- 
wards, Vide Peſt. (H. 44.) , : 
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So if a man has a cauſe of action againſt another by reaſon of (r. 20.) 


his office, he ought to name him by the name of his office; as, Io nas of 


againſt a ſheriff, colletor. 15 Ed. 4. 27, Vide Th. D. J. 6. 
Co 4» . 4. - . 

xo land be demanded againſt a parſon, which he holds in 
right of his church, he ought to name him parſon. Th, D. J. 6, 
Co 6. » Is 7. 

If ns be demanded againſt a guardian, he ought to name 
the defendant guardian. Th. D. J. 6. c. 7. .. 1, 3. 

So an aſſiſe againſt the warden of a chapel, ought to name the 


defendant warden. 13 Af. pl. 2. 15 Af. pl. 8. Th. D. J. 6, 
Co 7. þo 6, 

So an aCtion againſt a man as heir, ought to name him heir, 
Th. D. J. 6. C's 9. * 

And an action againſt an executor, ought to name him execu- 
tor. Th, D. J. 6. . 5 


And the defendant may plead, that he is adminiſtrator, and 


not executor. 1 Leo. 69. Vide in Pleader (2 D. 4.) 

So the defendant, being ſued as adminiſtrator, may plead in 
abatement, that he is execytor, and not adminiſtrator, Vide Th, 
D. J. 6. c. 11. fe 9. Vide in Pleader (2 D. 4 ; 
4 24) by | 

So, being fued as adminiſtrator, he may plead, that he is only 
adminiſtrator durante minori ætate. Lut. 20. 

If a feme-covert be executrix, the action ought to be againſt the 
huſband and her executricem, &c, 18 H. 6. 4. Th. D. J. 6. 
c. 11. /. 8. 

If * and a ſtranger are executors, it ought to be 
againſt the ſtranger executor, and the huſband and wife, executric 
tei pred”, &c. 1 Ed. 4. 2. Th, D. J. 6. c. 11. / 8. 

If an action be againſt an adminiſtrator durante minori ætate of 
A. executor to B. it is well; tho' he is ſuable only as admini- 
ſtrator de bonis non to B. R. Hob. 246. 

Otherwiſe if the cauſe of action be not by reaſon of his office ; 
a3, in treſpaſs againſt a parſon, there is no need to name the 
defendant parſon. 11 H. 4. 40. Th. D. I. 6. c. 6. /. 4. 

(a) Nor in debt. 13 H. 4. 2. Th. D. J. 6. c. 6. /. 4. 

In a quare impedit to preſent to a church, which the defendant 
claims as annexed to his prebend, it is/not neceſſary to name him 
prebendary. 7 Ed. 3. 302. Th. D. J. 6. c. 6. /. 8. | 

Or, in a quare impedit againſt one who claims the advowſon as 
guardian, it is not neceſſary to name him guardian. 9 Ed. 3. 
465, 75. D. J. 6. c. 7. h. 4+ 
Nor ina darrein preſentment, Th. D. I. G. c. 7. fe 4. 

(e) Thelſall"s Digeſt, L. 6. there are two chapters ſecond in ſome copies, which 
is likely to cauſe a variance in the citing of the remaining chapters as in the ſeveral 
clauſes here following. 3 | : Or 

> 
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Or, if the action be to avoid the office; as, in affiſe. againſt 
the warden of a chapel. 10 H. 75.18. Th. D. J. 6. c. 7. y. 
So, where the ground of the charge upon the defendant other. 
. wiſe appears at large in the count, the defendant need not be 
named by his office; as, in debt againſt the ordinary, it is not 
neceſſary, that he be named ordinary; for the count ſhews, 
bona tdefuntti ad manus, c. devener." 35 H. 6. 42. Th, D. . 
6. c. 4. / 3» 5 | 

In bf 2. againſt an innkeeper, it is not neceſſary to name 
him innkeeper; for the count ſhews, that he is a common inn. 
keeper, or kceps a common inn. 22 H. 6. 24. [21.] 11 H. 4, 
45. 75. D. J. 6. e. 5. ,. 2. 

In debt againſt an heit, there is no neceſſity to name him heir; 
for by the count is ſhewn, that it was the lien of the heir. Th, 
D. 1.6. c.9.'fe 1. Cont. Bid; ſ. 2. And the regiſter names 
him heir in the writ. Vide Reg. 140, a | 
In an action againſt an executor, it is ſufficient, if the decla- 
ration ſhew him to be executor, tho? he is not named executgr in 
the «orit. Vide Pleader (2 D. 2 "oy 

- Vide Ante (E. 21.) ; 


F 


(r. 21.) So in actions where a man may be outlawed, the defendant may 
Diverſity of plead in abatement, that there is B. the elder and B. the younger, 
on” and that he is the younger; as, in account, c. Th, D. J. 6. c. 


13. þ+ 3s | 
Z3o in an aſſiſe. 22 H. pl. 14. Th. D. I. 6. c. 13. fe 2. 
So in a ſuit againſt a corporatio t there is a prior in V. de 


Freren preachers, and a prior de nare dame. 25 Ed. 3. 48. 29 
A. pl. 70. Th. D. I. 6. c. 13. /. 5. 

Or, if the defendant offers himſelf ready to anſwer, and the 
plaintiff ſays, that he is not the ſame perſon, and does not ſhew 
the diverſity of names; the writ abates. Th. D. J. 6. c. 13. 
fe i. A. z. 20. 64. „ 

But the plaintiff may give the additiqn of younger, and enter 
it upon the roll, and the writ ſhall not abate. Th. D. I. 6. c. 13. 
J 7, 8. when the defendant himſelf appears, who is ſued with- 
out the addition. R. 44 Ed. 3. 34. 5. 

So if a ſtranger appears, (not being the fon of the perſon 
ſued) and ſays, that he is the younger; where the plaintiff ſays, 
that he is not the perſon ſued. 39 H. 6. 46. ; 

In a pracipe quod reddat, dower, Ee. diverſity of names is no 
plea; for the tenant may diſclaim. Th. D. J. 6. c. 13. 7. 26 
Nor when the ſame perſon, who is ſued, appears. 39 H. 6. 
, 48. 27 H. 8.1. Th. D. I. 6. c. 13./. 9. 

Nor in an indictment; for the name cannot be changed but by 
the jury. 9 H. 3. 3. W. D. I. 6. c. 13. /. 6. 

Nor in an action upon an obligation or ſpecialty; for it is af- 
certained by his deed. R. 9. H. 7. 21. 3. 

It is not neceſfary to give drverfity of names to the plaintiff, 
18. Ed. 3. 4. 32 H. 6. 33. The D. I. 6. c. 13. J. 10. 

So there is no need of the addition of elder or younger, ex- 
cept where there is a father and ſon of the ſame name. Sem. 


* 
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per Moile. . 33 H. 6. 533 ER Acc. 39 H. 6. 46. as Th. D. & 
x _—_— the defendant himſelf appears, he cannot abate the 
writ for want of the addition of younger. 44 Ed. 3. 34. 6. 
Per Priſot. 39 H. 6. 46. 

And the writ ſhall not abate for incertainty of the names of 
thoſe who are not parties to it. 7 Ed. 3. 302. Th, D. l. 6. c. 

« jo 11. 
350 the writ abates not, if at the day given for waging of law, 
A. B. the younger comes to wage his law, and the plaintiff ſays, 
that he is not the ſame perſon ; for he ſued A. B. the elder, 
Dub. 5 Ed. 4. 23, 114. | | | 

So. any addition, that ſhews the diverſity of perſon, is ſuffi- 
cient 3 as, executor of another vill, c. Per two, Juftices, Moile 
cont. 39 H. 6. 47. — 
- So- if one of them be, in cigſſod mar in B. R. R. 1 Sal. 3. 


So if a man had given any addition to the name of the defen- (F. 22.) 


1 - - - Additi 
gant, and that was miſtaken; it might have been pleaded in the — 
abatement at the common law. By the 


As, if the defendant was named A. B. of P. he might ſay, %.. 
that he was A. B. of D. and not of P. 11 H. 6. 13. [I I. J Vid. ame 
21 H. 6. 54. b. 9 H. 5. 8. (E. 22.) 

So if he was named A. B. /mith; he might ſay, that he was 
A. B. carpenter, not ſmith, 21 H. 6. 54. 3. h, D. J. 6. Cs 
17. /. 2. 

2 A. B. fiſbmanger, that he was A. B. gent. per Paſton. 
19 H. 6. 51. 

30 if he was named by his proper name and ſurname, with 
the addition of his office, &c. it might have been pleaded, that 
he was not ſuch officer, when the being ſuch an officer is mate- 
rial to the action. p 

As, if he be named parſon of A. the writ ſhall abate, if he was 
not parſon the day of the writ — nor ever ſince. Th, 
D. J. 6. c. 6. fo 2, 3. 25 

Or, if he was parſon but of a moiety of the church. 18 Ed. 
3. 33. Th. D. l. 6. Co 6. /+ 2, ; 

Or, if he was parſon of B. in which pariſh 4. was a capes 
and not the pariſh church. 18 Ed. 3. 44. Th. D. J. G. c. 

J. 2. | * 4 1 . 

But if the addition was immaterial, a miſtake cannot be pleaded 

in abatement; as, in an action againſt A. B. citiaen of. F. one of 

the company of M. it is no plea, that he was not of the company. = 
38 Ed. 3. 40. [34] by * 249 

Or, againſt J. N. attorney of Peter de Medicirz it is no plea, 
that he was not his attorney. 38 H. 6. 24. Fitz. Brief 139. 

Th. D. J. 6. c. 17. %. 3. | | 

Or, againſt M. B. dominam de B. when ſhe is not a lady 
8 H. 6. 10. a. 8 

So any difference is ſufficient to diſtinguiſh two of the ſame 
name. If an action be brought againſt A. B. & C. — 
| | 4 
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a father and ſon there of the fame name, in cuſfedia mar” it is 
ſufficient to diſtinguiſh, without ſaying ſenior or junior. R.1 Sal. 7. 
So if the defendant acknowledge himſelf to be the perſon who 
was ſued, it is no plea, that the addition was miſtaken : as, if he 
be named A. B. of P. it is no plea, that he lives at D. but he 
ought to fay, that his name is A. B. of D. and not of P. Th, 
D. J. 6. c. 17. fe 2, 5+ 
So if the defendant appears, a bad addition, or want of an 
addition, will he aided. Per Keel, 1 Sid. 247. 
So if one give a bail- bond by ſuch a name, he ſhall be eſtopped 
to ſay, that that is not his name. 1 Sal. 7. 
But the eſtoppel ought to be pleaded; for the defendant may. 
plead miſnomer; the plaintiff ſhall ſay, that he made the bond 
by ſuch a name; to which without oyery he may lay Non eſt 
fafum. R. 1 Sal. 7. 
So if one give bail, that is an appearance; and a mifnomer or 
bad addition, &c., ſhall be aided. 1 Sal. 8, 
Yet if the plaintiff reply, Dread impoſuit commune ballium per 
nemen, c. this is no eſtoppel ; for the putting in bail is the act 
of the court, and ought to be pleaded as an appearance. 1 Sal. 8, 


(r. 23.) By the far. 1 H. 5. 5. In original writs of pleas perſonal, ap- 
By the at. peals, and indictments, additions ſhall be made of the defendant's 
e . e ſtate, degree, or myſtery, Dc. of the towns, hamlets, or places, 
«effary, and counties, where the ſaid defendants were or be: and if 

omitted, the outlawry thereon ſhall be yoid, or the ſaid writs and 

| indictments may be abated by exception of the party. Provided 

that they be not abated for the ſurpluſage of ſuch additions. 

And therefore, there ought to be an addition of the place, as 

well as of the degree, &c. Lat. 169. 

An addition is neceſſary in all writs original in actions per- 

ſonal, appeals, and indictments upon which the defendant may 
be outlawed. 

So in a preſentment before the coroner ; for outlawry lies upon 

it, and it ſhall be taken as an indictment. R. 2 Leo. 200. 


4 But in an aſſiſe, no addition is neceſſary; for it is a real action; 
neceſlary. tho' if the diſſeiſin be found with force, a capias and exigent lie for 
the king for the fine. 9 Af. pl. 1. 9 Ed. 3. 449. 7 H. 4. 39. 

Th. D. I. 6. c. 16. / 2. 
So in replevin and recordare, no addition is neceſſary, though 


a man may be outlawed, Th, D. J. 6. c. + 3. 1 Sal. 5. 


Med. Ca. 85. 
Nor in reſcous returned by the ſheriff, tho' proceſs of outlawry 
lies upon it. Th. D. J. G. c. 16./. 4. 223 


Nor if a man let to bail does not keep his day, whereby a capias 

and exigent ifſue againſt the bail, there is no need of any addition. 

Th. D. J. 6. c. 16. of 4. 

Nor in a homine replegiande. R. Mod. Ca. 84. 1 Sal. 5. 

. r in any writ, that is vicontiel. Per Poel. Mod. Ca. 85. 
N 5 . 

Nor in an action by bill. 1 Sal. 7. 

So in an action againſt huſband and wife, there is no * 

g oj 
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for any addition to the wife; for ſhe ſhall be intended of the ſame 
plsce as her huſband, 3 Ed. 6. 31.b. 2 Leo. 183. 
go in an action againſt an abbot, and his monk, there needs no 


addition to the monk. 3 H. 6. 31. 6. | 

So in an indictment againſt a feme-covert, as the wife of A. no 
other addition of place or myſtery is neceſſary, Per 2 F. Gaw- 
dy cont. Cro. El. 198. | : 1 8 

So, when proceſs of outlawry does not lie, no addition is ne- 
ceſſary; as, in an indictment for encroaching upon an highway. 
R. Cro. El. 148. K. 8 H. 6.9.6. ä 

{So in an information in the nature of a 9% warrants, for there 
is no proceſs of outlawry on it, as there is on quo warrants by 
original writ. Rex v. Brough. H. 22 G. 2. 1Wiſc 244.] 

In an action in an inferior court. R. Mo. 354. 

So in a decies tantum ; for there proceſs of outlawry lies not 
21 H. 6. 54. b. 8 H. 6. 9.6. 

Nor in detinue of charters. 19 H. 6. 5 1. &. 


In the caſe of common perſons, the addition of place, and 
rounty is uſually put before the addition of eſtate, degree, or 
myſtery. Th. D. J. G. c. 14. / 3. 

Otherwiſe, in the caſe of perions of dignity. Th. D. J. 6. c. 14. 
. A man may be named of a vill, hamlet, or other place. So 
of a pariſh, that has not divers vills. Th. D. J. 6. c. 14. / 20. 

If a man be of a hamlet within a vill, he may be named either 
of the hamlet or of the vill, at the election of the plaintiff, 35 
H. 6. 30. ö. Th. D. J. 6. c. 14. , 14. 

If a man reſides in one vill, and has a family in another, he 
may be named of the one or of the other, at the election of the 
plaintiff, 19 H. 6. 1. Th. D. J. G. c. 14. / 15. 

{The place where defendant is converſamt is ſufficient, though 
not commoramt, nor inhabitant; Barnes 162.] 

[Plea as to commorancy may be demurred to, but not ſet 
aſide. Barnes 338.] 

It he removes from one vill to another, he may be named late 
of the former, or of the latter, at the election of the plaintiff. 
19 H. 6. 1. 33 H. 6. 9. Th: D. I. 6. c. 14. , 15. 

If a man be of a city, which is a county within itſelf, it is 
ſufficient if he be named of the city; as of Lorton; without 
laying of what ward, or pariſh. Th. D. J. 6. c. 14. / 8. 

But the addition of a county only is not ſufficient, without 
mentioning ſome vill in the ſame county. R. 2 Cro. 616. 

So if a man has a family at G. and dines at V. he may be 
named of V. Dub. 1 Sid. 325. 

If a man be named rector of the church of T. in ſuch a coun- 
ty, it is ſufficient without ſaying of what place ; for he ſhall be 
intended reſident upon his church. 7 H. 6. 1. b. 10 H. 6. 8. 
Th, D. . 6. c. 14. 7. To g 2 5 . 

So A. chancellor of the univerſity of Oxford, in the county 
of Oxford, is ſufficient, without ſaying of Qxford: 8 H. 61 38. 
$37] Th. D. J. 6. c. 14. /. 13. 
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(F. 25.) 
What addi- 
tion is good. 

Ot place, 


But 


- Th. D. J. 6. e. 14. / 12. 8 H. 6. 9. b. Agr. 2 Edi 4. 15. 


(F. 26. 
of — 


— 4 or 


| and therefore, if the addition be after the alias difus, it is not 


286. 


out an addition; it is ſufficierit, without ſaying, that D. 


10 H. 6. 22. Lal. 14 Ed. 4. 8. 1 Th. D. J. G. c. 15. .. 


fr. 
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But the addition of a pariſh is not good ; if there ate divers 
vills in the ſame pariſh. 35 H. 6. 30. Th. D. J. 6. c. 14. fe 20. 

Nor the addition of an hundred or ſoken; where n are di. 
vers vills. Th. D. J. 6. c. 14. . 20. 

Nor of any great place containing divers bills. 5 Ed. 4. 1. 


Th. D. J. 6. c. 14, fe 21. 
The place ought to be annexed to the perſon of che defendant; 


ſufficient. Th. D. J. 6. c. 14. /+ 19. R. Cro. El; 198. K. 
Mo. 354. 2 Leo. 183. 

Let if a man be named A. B. alins dictus D: the addition after 
the alias is good. 5 Ed. 4. 141. 

80 A. B. — of J. Nele of D. in the county of M. but- 
cher, is not godd; for the addition ſhall be referred to J. Neke, 
6 Ed. 4. 3. 9 Ed. 4. 50. [48.] Dy. 46. b. The. D. ha 6. c c. 
14. / 10. 

Vet, A. B. who was the wife of N. of D. was good ; for the 
addition ſhall be referred to the wife, and not to the huſband, 
who was dead. 4 7. 6.4, Th. D. J. G. c. 14. f. 9. 

But where the addition is not proper to the wife; as, yeoman, 
Sc. it ſhall be referred to the huſband, R. Dy: 46, 7+ 

If there be no ſuch vill, or place, as mentioned in the addition, 
the defendant may ſay, Null tiel vill. 8 Ed. 4. 5. Reg. pl. 283, 


Or, that he is of D. and not of P. 8 Ed. 4. 5. Th. D. 
6. c. 14. fe 22. 

Or, that there are two ks and none without an addition, 
Th. B. J. b. c. 144 / 23. Reg. pl. 285. 

If the defendant , that he was not of the place men. 
tioned in the addition, it is not ſufficient without ſaying of what 
place he was. Th. D. J. 6. c. 14. . 11. 

And he ought to ſay, that he was not of chat vill the day of 
the writ purchaſed, nor ever ſince. Per Martin. Strange cont. 


Cont, Fitz. Brief 944. Acc. Mo. 70. 
On ſpecial original againſt A. nuper de Londen, merchant, he 


pleaded he had for four years been commorant at 'B. and traver- 


ſed, that at the time of the writ, vel auper tunc, vel unquan 


bla, he was of Landen, and made affidavit; but the ** Was 
ſet aſide. Cortifes v. Murx, H. 5 G. 2. Str. 924. 


But if he plead, that he was of D. parua, and not of D. with 


was a vill by itſelf, us ane Th, D. 1.6 
c. 14. / 14. 


The addition of the eſtate good; a8, widow, fingle woman, 
Labourer. _ 3 H. 6. 31 be. 5 £8. 4* 33. Th. D. 4:6. Co 15. 


Parſon, clerk. 


Wife. 2 Lev 183. N 
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80 . of the degree; as, duke, earl, Cc. Th. D. 
J. 6. c. 15. J 12. 

Serjeant at law, knight. 1 Sal. 6. Th. D. J. G. c. 15. / 12, 

Eſquire, yeoman, gentleman. Raft. Ent. 108. Th. D. J. 
G. c. 15. 6 | 

Alderman. 

Doctor, archdeacon, dean, Sc. 

Tho' it be a degree in another kingdom; as, biſhop of D. in 
Ireland. 21 H. 6. 3. . Th. D. I. 6. c. 15. .. 8. | 

So the addition of his myſtery, art or trade; as, merchant. 
4 H. 6.26. bo Th. D. J. 6. c. 15. . 2. Sol 

Mercer. 5 Ed. 4. 33. Th. D. J. 6. c. 15. /. 2. 

Chopchurch, brogger. 9 H. 6. 65. Th. D. I. G. c. 15. / 3. 

Huſbandman, ſchoolmaſter. 2 Les. 186. 

Grocer, taytor, tanner, currier, ſhoemaker, chapman, &c. 

Spinſter, Sc. Dy. 46. b. | 

Scrivener. 2 Lec. 166. | 

But the addition of office is not good; as, ſervant ; unleſs it 
be ſaid, the ſervant of ſuch an one. 7 Ed. 4. 10. b. 9 Ed. 4. 
50. [48.] Dy. 46. 5. 3 H. 6. 31. 0. Th. D. J. G. c. 15. /. 1. 

Nor chamberer, butler, &c. 5 Ed. 4. 32, 33. Tb. D. I. G. c. 15. /. 10. 

But litterman is. 21 Ed. 4. 77. b. 75. D. J. 6. c. 15. / 11. 

Chancellor, treaſurer, chamberlain, c. 

Sheriff, coroner, eſcheator, bailiff, &c. 

Nor the addition of an unlawful employment ; as, maintainer, 
ragabond, &c. * 22 Ed. 4. 1. 2 R.3.2. 9 H.6. 65. Th. D. 
J. 6. Cs» 15. 7 3. | 

Bankrupt, extortioner, uſurer, Sc. 22 Ed. 4. 1. 

Dicer, *bowler, carder, Cc. 

Nor the addition of a general occupation; as, farmer. 28 H. 
6. 4. Th. D. J. 6. c. 15. , 9. | 

If a man may be ſued by ſeveral additions, he ought to have 
the molt worthy ; as, a gentleman, tho' he be a huſbandman, 
ſhall be ſued by the addition of gentleman, 14 H. 6. 15. Th. 
D. I. 6. c. 15. . .. | | | 

[A trader may be ſued by his degree, or by his trade; and if 
by his degree, the writ ſhall not abate unleſs he ſhews, he has 
a higher degree. Horſepool v. Harriſon, T. 9 G. Sir. 556« 
Smith v. Maſon, M. 2 G. 2. Str. 816. Raym. 1541+] 

A viſcount ſhall be ſued by that name, and not by the name 
of lord. 'Dal. 42. ; | pon 

And therefore, if a gentleman be ſued by the inferior addition, 
he may ſay, that he is a gentleman, and demand judgment of the 
writ, without ſaying, and not an huſbandman 14 H. 6. 15. 
but it was reſolved, that he ought to traverſe, that he was of an 
inferior trade. 15 El. 884. ; | 
Let if a man has a more worthy addition, by his office, or 
by a degree in the univerſity, he may be Tued by the one or the 
other; as, a maſter of arts, or doctot̃ of divinity may be ſued by 
the name of clerk. 35 H. 6. 55. Th. D. J. 6. c. 15. /. 13+ 
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.. (G. 2.) 
Ris petitum. 
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80 a ſerjeant of the king's kitchen may be ſued by the addition 
of cook, or gentleman, or eſquire. 14 H.6.15. Th. D.1.6.c.15./.6, 

So a man may be ſued by the addition of his degree or myſte- 
ry; as, hotner, packer, c. or of yeoman. 2 Mod. Ca. 51. 2. 

So a gentlewoman may be ſued by the name of ſpinſter. Sem, 
Dy. 88. ö. * 7 

ad if a falſe addition be pleaded, the defendant ought in his 
plea to ſay, by what other addition of the ſame nature he ought tg 
be ſued; as, if a tradeſman be ſued by the addition of yeoman, 
it is no plea to ſay, that he is a horner, or of any other myſtery, 
unleſs he be 4 gentleman, or of other degree ſuperior to a yeotnan, 
R. 2 Mod. Ca. 51, 2 8 2 

The addition ſhall be the ſame as it was the day of the writ 
purchaſed, and not with a nuper; as, nuper epiſcopus, & c. 21 
H. 6. 3. ö. 9 Ed. 4. 2. . Lut. 40. Th. D.l.6. c. 15./c8. 

And therefore, a plea for default of an addition will be bad, if it do 
not ſay, that he was a knight, c. tempore brevis,or before. R. 1 Sul. b. 

And thereſore, if a defendant, named gentleman, plead that he 
was a merchant, fempore brevis, and not a gentleman, it is no eſtop- 
pel to ſay, that he bound himſelf by the name of gentleman + for 
perhaps he was a gentleman by an office, which 1s now determi- 
ned; but if he was not fo at the time of the writ, the writ by the 
fat. 1 H. 5. is not good. R. 28 H. 6. 2. ö. 

In an indictment, Cc. there is no neceſſity for the addition of 
a dignity created ſince the ſtatute 1 H. 5. as, if a man be mile: 
el barenettus, it is ſufficient, if he is named miles only. R. Lat. 169. 


(G.) Plea to the Count. 

| (G. 1.) For Inſufficiency in it. 
6 is.” E firſt act, after the appearance of the parties, and the 
admittance of the juriſdiction, and the abilities of both 
parties is, that the party ſuing counts: and afterwards the party 
impleaded may demand oyer of the writ: and then, if there be 
any fault or inſufficiency in the count, for a cauſe apparent in it- 


ſelf, or if there be à variance between the count and the writ, &- 


between the writ and a record, ſpecialty, Cc. mentioned in the 
count, the party impleaded ought to ſhew it, and plead. T5, 
D. J. 10. c. 1. fe 5. Fitz. Count 27. 

As, it may be pleaded in abatement, that the lands, tenements, 
or other things are not demanded by their proper names, or in 
the proper order in which they ought: 

By what names and in what order lands, tenements, or other 
things ought to be demanded, vide fine (E. 2. &c.) Pleader (3 A. 4. 


So, that the ſame thing is twice demanded ; as, if the demand 
be of a manor, and rent, when the rent is parcel of the manor. 
Th. D. I. 8. c. 25. . 1. 40 Ed. 3. 25. a. / 

Or, of a manor, and land that — of the manor. 39 Ed.. 
13. [10. b.] Lut. 85 1, 860. 1 Sho. 24, Th. D. J. 8. c. 25. /. 4 
Or, of a manor, and an advowſon which is appendant to the 
ſame manor. 6 Ed. 3. 267. Th. D. I. 8. c. 2850 3. 


Or, of land, and rent which is iſſuing out of the ſame land; 


Th. D. J. 8: c. 25. /. 2. io. | 
5.7. 05 
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Or, of a ſcigniory, and a caſtle, when the caſtle is part of the 
ſeigniory. 7 H. 6. 39+ (36, 37] Th. D. J. & c. 25. /. 6. 

'This is a good plea in all precipes quad reddate 40 Ed. 3. 25. a. 

In a frmeden. 3 Lid. 4. 28. 

In an aſſiſe 3 Ad. 4. 28. 

Yet it is no plea in treſpaſs for entering an houſe and break 
ing a cloſe, that the cloſe, and houſe, are the ſame place. 22 
H. 6. 8. [J.] Th. D. J. 8. c. 25. / 7. 

Nor in an action upon the Hat. N. 2. for entering an houſe and 
two ſhops, that the ſhops arc parcel of the houſe; 3 Ed. 4. 28. 
5 Ed. 4. 88. 5. 16 Ed. 4. 10. for it is in nature of treſpaſs. 

Nor in a precipe of the manor of B. cum+pertin” et 20 acras 
terre cum pertin, tho“ cum pertin once would have been ſuiliciem, 


| 40 Ed. 3. 25+ 4. 


And the defendant ought to diſtinguiſh, what lands are twice 
demanded, from the other lands demanded; Lat. 851, $60; 
3 Lev. 67. | 


So it may be pleaded to the demand of a manor, that the tene- 
ments put in view are two houſes, and two carues, and not a 
manor. 6 Ed. 3. 242. Th. D. J. 8. c. 27. . g. 

To a demand of four houſes, that the tenements put in view 
are four tofts, and not houſes. Th, D. J. 8. c. 27. J. 8. 


So it may be pleaded in abatement, that the plaint is of two 
ſeveral and diſtinct cauſes of action. Neg. pl. 282. 

That the plaint is of two treſpaſſes, depending upon two ſepa- 
rate and diſtinct titles. Reg. pl. 283; | 

That the aſſiſe, or other real action is of the ſcifin, or death of 
two anceſtors. Th. D. J. 10. c. 14. f 116 4 


That an ejectment of ward and treſpaſs are joined in one writ; 
Th. D. J. 10. c. 15. /. 1. 


50 it may be pleaded, that the plaint is not in a proper action; 
as that the plaintiff declared in an action on the caſe, when he 
ought to have an account. Reg. pl. 283. 

That he brought an action upon the cafe, when he ought to 
have had a general treſpaſs. Th. D. J. 10. c. 27. , 3. 

But in an action upon the caſe for money received to his 


ve, it is no plea in abatement, that he received it as bailiff. R. 
1 8. 714 


So, that the count ſhews a demand before a cadſe of action. 
Th. D. J. 9. c. 5. f. 3, 4, 5. 

As, in a ſeire facias by an adminiſtrator, teſted 12th Feb. the 
detendant upon oyer of & adminiſtration, which is dated the 
26th March afterwards, may plead. an abatement, that the ac- 
tion was ſued before a cauſe of action. 2 Lev. 197. 

So, in an aſſumipſit upon a promiſe to pay within ſeven years, 
brought before the ſeven years expired. Bend. pl. 93. 

In debt, before the day of payment incurred. Hob. 199. 

In debt by an adminiſtrator 2d April, 16 Jac. and the ad- 


miniſtration is granted 11th May afterwards, ob, 245. 
Vor. I. i [1 In 


d 


49 


(G. 4.) 
Demand 
miltakens 


(8. 4.) 
Diſtinct 
chſes of 
action. 
Vide Adlion 


(G.) 


(0. 5.) 
Caule of a- 
nother ac- 
tion appears 
ing. 


(G. 6.) 
No cauſe of 
action in- 
Currecd, 
Vide Action. 
(E.) 


* 
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In a quare impedit upon a writ teſted gth May, and alledges the 
preſentation and refuſal 29th May afterwards. Hob. 198. 

In debt upon an obligation before the day of payment by the 
condition. Aft. Ent, 7. , 

So in debt againſt an adminiſtrator, it may be pleaded in 
| abatement, that the writ was teſted before adminiſtration granted, 
f R. Lut. 8. 

N So in debt againſt an executor, that the teſtator was alive at 
the time of the writ purchaſed. R. Lut. 14, 16. 
In debt againſt an heir, that his anceſtor was alive the day of 


the original purchaſed. Lut. 15. 


. So, that the count does not purſue the legal form; as, in 3 
legal —_— fonmedon, & c. that no eſplees are alledged. Bro. Count 7. 
| In prohibition, that it is not alledged, that the writ of prohi. 
bition was delivered to the defendant ; tho* this is not traverſ- 
able. Bro. Count 11. | 
Upon a plea to the count, there is no other judgment, but 
quad quer nil capiat per breue; and therefore, a fault in the count 
abates the writ. Bro. Count 8, 12, 24, 60, 64, 74. 


(G. 8.) For Variance between the Count, and the Writ. 


Vide in So it may be pleaded in abatement, that there is a variance be- 
gg tween the count, and the writ. Reg. pl. 277, 278. 
Vide vari. Or, a varience between the count, and the plaint. Reg. pl. 282, 
*pccberween As, if the plaintiff or defendant be named by one name in the 
reed, Ge. Count, and by another in the writ. Af, Ent. 4. Reg. pl. 277, 
Pi. (H. . If the count be of a treſpaſs, by the maſter, brethren and 
GY others, and the writ by the brethren and others, omitting the 
maſter. 1 Ed. 3. 24. [23.] Th. D. J. g. c. 5. f. 11. 
If the writ be for a, treſpaſs in taking two horſes, and the 
count of two cows. 6 Ed. 3. 249. Th. D. J. . c. 5. / iz. 
If the writ be for an aſſault in homines et ſervientes ſuos, and the 
count is only upon one man. R. Bend. pl. 217. 
If the writ by parceners be, that the anceſtor was grandfather 
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to the one, and couſin to the other, the count that he was grand- t 
father to the one, and great grandfather to the other. Th. D. J. . 1 
Co Fo /. 17. a 2 

i 4. Rs be for waſte in the land, and the count, for waſte li 
in cutting down trees. Dal. 72. 

If the writ be by huſband and wife in jure uxoris, and the count a 
omit that. Vide Aft. Ent. 4. 3 

If the writ be by an adminiſtrator generally, and the count by 
an adminiſtrator durante minori ætute. Lut. 343. Is 

If the writ be for a treſpaſs committed at W-Aminſter, and the as 
count for a treſpaſs in the king's palace. 2 H. 6. 7. bo TY. be 
J. 9. c. 5. . 33. * 

Or, for a treſpaſs contra pacem nuper regis, and the count x01 3 an 
treſpaſs contra pacem regis nunc. 8 H. 4. 21. 3. 2 Ed. 4. 24 24 
Th. D. J. 9. c. 5. fe 34. | p 


Or, for a menace, for which he did not dare to go from D. 
to A. and the count for a menace, for which he did not dare to 


go to B. Th. D. J. 9. c. 5. J. 41. 1 


r TH. 


If the wric.be for a maihem, and the count for a battery. T5, 


D.l. Os Cs Go fo 44» : a 

If the writ be de honig et catallis, and the count of a regiſter 
only. 7 Ed. 4+ 30. [31.3 Th, D. . Js Co 5 1 45 

So, if the count be of a cheſt with charters; ſor they are not 
chattels. 22 Ed. 4. 12. Th. D. I. 9. ci 5. fe 47. 

So, if the writ be quare clauſum ſiegit, and the declaration guare 


clauſe fregit. Cro. El, I 85. 


It a writ in replevin be de averiis, and the count de equa. Cie. 


A | 

80 if the count demands more than the writ; as, in an ac- 
count, to account from Michaelmas, 3 Ed. 3. to Mich. 5th Ed. 
z. when the writ was purchaſed fifteen days before Michaelmas 
5th” Th. D. J. 9. c. 5. fo 2. 

In an annuity, if the count demands more than as due at the 
time of the writ purchaſed. $5 Ed. 3. 185. 11 H. 6. 68, Th, 
D. J. . c. 5. fo 4+ | 

If the count be of waſte in three vills, and the writ of waſte 
in two only. R. Mo. 862. R. Hob. 38. 

Otherwiſe, if the count demands leſs than the writ. Me. 862. 

So, if the count ſhews, that there was no cauſe of action. 

So, if a new aſſignment makes a matcrial variance from the 
writ, the writ ſhall abate z for the new aſſignment is part of the 
declaration. 1 Aud. 31. x 

But a variance by way of explanation is not fatal : as, if the 
writ mentions X. without an addition, and the count mentions 
A. magna. 44 Ed. 3. I. bs Th. D. J. 9. c. 5. þ. 7. 

So if the variance be in words, not in ſenſe; as, if the writ be 
of two carues of land, value 104. per an, and the count be of 
10 J. of land. Bradt. 431. 

In waſte, if the writ be by the plaintiff ex aſigratione A. and 
the declaration be of a feoffment by A. ſaving the term to the 
defendant. 46 Ed. 3. 25. 3. Th. D. J. 9. c. 5. . % 

In an account, if the writ be againſt him as recepior denar?, and 
the count ſay, that he received 100 florins. 6 Ed. 3. 281. Th. 


D. J. 9. c. 5. fe 14. | 
If the writ be b:na et catalla ad valentiam, & c. and the count of 


live chattels pretii. 10 H. 6. 23. [22.} Th. D. J. 9. c. 5. / 37. 

If the writ be, that the defendant committed divers extortions 
and opreſſions; the count, extortions and grievances. 31 Ad. 3. 
338. Th. D. I. 9. c. 7. fo 4. 

So if the variance be by particularizing in the count, that which 
15 general in the writ : as, if the writ be in an account againſt one 
as bailiff of his manor, and the eount demands an account of tix 
beaſts only. Th. D. I. 9. c. 5. J 10. 

Or, as if the writ be to anſwer A. ſingly, and the declaration to 
anſwer A. qui tam, &c. Canning v. Davis, P. 9 G. 3. 4 B. * 
2417. Lloyd v. Williams, M. 116. 3. 3 Will. 141. 

[But the converſe, writ for A. qui tum, & o. and declaration by 
A. ſingly, is fatal. Bid. 

In prohibition the writ was, that the ſuit in the ſpiritual court 


was, de adwecatiene eccleſie ; and the count, that it was for the 
| E 2 tithes, 


5 
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tithes, obventions, and mortuaries of the chur 4 Ba. 3. 141. 
Th. D. . 9. Co 6. 1. 12. 7 

In formedon, where the writ was, que paſt mortem B. to the 
demandant, as heir to B. deſcendere debet; and the count que pj 
mortem B. to H. ut filio et heredi, and from H. to the dematidan;, 
Sc. Th. D.l.g. c. 5. /. 16. 

In detinue, if the writ was of a charter; the count of a con- 
firmation with warranty. TY. D. I. 9. c. 5. / 21. 

If the writ be for an amerciament, and the count for ſever] 
amerciaments for not coming to the leet. 2 H. 4. 15. b. 

So, if the writ be quod falſa fucta fabricavit and the count only 
of one deed. Th. D. I. 9. c. 5. /. 36. | 

Otherwiſe, if the writ be diver/a falſa fucta. Semb. 35 H. 6, 

. . > uh 5 
? it the writ be bona et catalla, and the count de tribus talliis of 
101. each. 21 H. 6. 32. [29, 30.] Th.D.l.g. c. 5. .. 38. 

Or, the count be of three hogſheads of wine, of ten quarter 
of corn, Cc. Th, D.l.g. c. 7. .. 5. \ 

If a quare impedit be, quæ ad noſtram ſpectat donationem generally, 
and the count gue ſpeftat ratione prerogative. R. Sal. 5 59, 

So, if the variance proceeds from the form in the regiſter ; as, 
in a formedon, if the writ ſuppoſes, that the donot was couſin, 
and the count, that he was great great grandfather to the de- 
mandant; for after great grandfather, there is no other form than 
couſin. Th. D. l.g. c. 5. fo 28% 

So, upon a writ in debt, a count in detinue or annuity 1s good; 
Th.'D. J. 9. c. 5. . 19, 29. This concluſion does not ſeem 
to be very accurately deduced from the authorities referred to; 
in the firſt caſe g 19. The writ and count were both in detinue, 
but the writ was for detinue of a writing obligatory and the count 
for detinue of a deed of annuity: in the ſecond caſe 5 29. the 
writ was in debt generally, and the count, for part for goods ſold, 
Sec. and the remainder for money bailed to the defendant to 


bail over.“ 6 
But, upon a writ in detinue, a count in trover is not good, 


(H.) Plea to the TUrit. 5 Fr 


(H. 1.) For an apparent Fault in it. Eq 

8 O plea to the writ can be before oyere . D. J. 10. . 2. 7 
7. | oh : » | 

But after oyer the defendant may plead in abatement, that the Ra 
writ is inſufficient, if any deſect appears in the words, form, or k 
ſubſtance of it. Th. D. J. 10. c. 2. "Fa 
As if there was a ſuſpicious raſure, or an interlineation ſeems N 


to be made without lawful authority in a material place, which p 
alters a matter of fact. Vide Bra. 188, 413. Britt. c. 48. * 
Th. D. J. 10. c. 3. . 2. Rs 
As, in a ſcire facias where the name of baptiſm was raſcd- 185 
45 Ed. Zo» 18. b. Th, D. J. I 04 Co 3 / LL * 
3 | 


But 
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But by the fat. 8 H. 6. 12. no judgment ſhall be reverſed for 
any ſuſpicious raſure, or interlineation. 


So the writ ſhall abate for falſe Latin; as, if the ſingular num- 
her be for the plural, or # contra: as, debet et ſolet, for, debent et 
flint. Th. D. J. 10. c. 4. fe 1, Cont. fince the flat. 8 H. 6. 
12. R. 2 Saund. 39. 

Sit, for, fint. 10 Ed. 3. 482. Th. D. J. 10. c. 4. . 5. 

Ei, for, Eic. 17 Ed. 3. 17. 

So Afſumpſerunt, for, aſſiunpſit. Th, D. J. 10. c. 4. / 1, 

Or if the nominative or other caſe be put inſtead of another 


caſe; as uxori, for, uxor. 3 Ed. 3. 86. Th. D. J. 10. c. 4. 


/ Nor facias ob quibuſdam error”, for, ob quſdam. 26 A. pl. 59. 
Th. D. I. 10. c. 4. / . 

Hec, or hos breve, for hoc breve. TF. D. J. 10. c. 4. /. 18, 
21. 9 H. 7. 16. 5. | | 

Poſt mortem predifti A. et. B. for, prædictorum. Reg. pl. 292. 
Senioris, for, ſenior. 44 Ed. Zo 18, b. Th. D. 4 10. Co 4» 
19. | 
/ — for Johannem. 2 H. 4. 8. 

Ala, for, quass Aft. Ent. 5. 

Or, if no Latin word, or a falſe word be inſerted : as, ex 
inſunatione, for, ex inſinuatione, in a ſcire faciar, 23 Ed. 3. 22, 
Th, D. J. 10. c. 4. /. 7. x 

Mumdare, for, mundare, 2 H. 4. 8. Th. D. J. 10. c. 4. 
J. 16. | 
Tertio die Aguſtt, for, Auguſti, Th, D. J. IO, Cs 4. þ 13. 
10 Ed. 3. 533. ; 

Ballium, or Dns, &c, without a daſh, for, ballivum or, domi- 
nut. 4 H. 6. 16. be Th. D. J. 10. c. 4. % 18. 

Imaginavit, for, imaginalus 72 11 H. 6. Jo 17. [2, 14.7 
Th. D. J. 10. c. 4. fe 20, | 

Averiar, for, averior, Sal. 701. 

50 by the common law, any falſe or incongruous Latin abates 
m original writ. 10 Ce. 133. a, 

Tho' the ſuit be by the king; as, in a quare impedit by the king, 
precipite, for, præcipe. 29 Ed. 3. 57. [44+] The D. J. 10. c. 4. 
5. 11, 

But if a ſcire facias to execute a fine, purſue the fine, tho? 
there be falſe Latin, it ſhall not abate, Th. D. J. 10. c. 4. 


h 4, 8. 


So in a pore, or recordare, falſe Latin does not prejudice ; for 
they are ſued only to remove the record, 3 H. 6. 3, 26. 

Nor in prohibition. 40 Af. pl, 26. 28 Ed. 3. 97. Th. D. 
„ 10. c. 4. fo 10. pts 22 

Nor in a ſheriff's return. 2 H. 4. 14. [8.] Th. D. J. 10. 
6. J. /. 16. 

So falſe Latin does not vitiate any judicial writ. 10 Co. 133. a. 

Nor any pleading, count, or judgment. 10 Co. 133. as 


I Sal, 328 
3 E 3 Nor 
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Nor a verdict. R. 1 Sal. 328, | 

Nor any grant, or deed, where the intention of the parties ap. 
pears. 10 Cg. 133. 4. Vide in Obligation. (B. 3.) | 

So, if it appear by the fame writ to be only a miſtake, it does 
vitiate : as if, in a writ directed to the ſheriffs of London, there 
are ſometimes habeas, ſometimes habeatis, it is not error. R. 2 
Cre. 5 76. | 
So, if the Latin is capable of a good conſtruction, it will not 
prejudice : as, in a precipe quod reddat terram in villa de P. . 
and C. it is good, tho? it does not ſay, ( villis for villa ſhall be 
referred to the vill of P. only. 30 Ed. 3. 3. [2-] Th. D. J. 10. 
c. 4. / 12. 

So in a precipe quod reddat 305. de redilit quas clamat, for ( quas 
ſhall be referred to 30 /o/1dat', not to the rent. Th, D. J. 10. 
c. 4. / 2. 

8 2 the declaration ſhew, that a writ iſſued out of chancery 
recitands, &c. per . quod precepit, without ſaying, who z3 for the 
king was mentioned before, and it ſhall be intended, that he 
commanded it, Paſ. 2 Ann. '( Comyns's Rep. 133. ) 

So now by the fat. 8 H. 6. 12. raſings, interlinings, addition, 
or diminution of words, letters, titles, or parcels of letters in any 
record, Cc. ſhall not reverſe a Judgment, Vide Amendment 
(D. 2.) | 

Nor falſe Latin by the equity of that ſtatute, R. 2 Sand. 39. 
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(H. z.) So, if a neceſſary word, or thing be omitted in a writ : as, in a 
Omithon of writ againſt huſband and wife, if the name of the wife be omitted 
* in the ſummons. Th, D. J. 10. c. 6. /. 1, Reg. pl. 291. 

So, if the name of one of the tenants be omitted in this clauſe 
Funde queritur. ) The. D. I. 10. c. 6. fe 3. 

50, if in a writ of appeal / habeas } be left out. 13 A/. pl. 10. 
If (et) be omitted between the names of two vills. 39 Ed. 3. 
25. . . J 13.6. /. J. c 

In a ſcire facias, if (ibi) in the clauſe (et habeas ibi ſumm') be 
omitted. Th. D. J. 10. c. 6. /. 10. 

So, if ni,) be omitted in the clauſe [et nifs feceris, Ec.) Th, 
D. J. 16. c. 6. J 11. 

If {twnc ) be omitted in the clauſe (quod tunc fit ibi auditur. 
Th. D. J. 10. c. 6. / 16. | 

It [ipfres querentis } be omitted in ( ingreſſus terras 22 quits 
rentis. } 37 H. 6. 35. [31.] Th. D. I. 10. c. 6. fe 19. 

If {injufte ) be omitted in a quare impedit. Reg. pl. 276. A.. 
Ent. 6. 0 

If [per ) be omitted. Reg. pl. 291. 

If in dower (que fuit uxer ) be omitted. R. 2 Cro. 217. 

If in a cui in vita (que clamat effe jus et hareditatem ſuam ) be 

omitted. AJ, Ent. 6. Vide Th. D. I. 10. c. 6. fe 14. 

But if the word or clauſe omitted be not material, the omiſſion 
does not prejudice: as, in a gquare impedit by the queen, if the 
words unde queritur be omitted. 18 Ed. 3. 3. The D. I. 10. 
e. 6. hb 5 80 
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So in a quare impedit againſt a biſhop electum et confirmatum, if 
{et ) be left out. 18 Ed. 3. 29. Th. D. J. 10. c. 6. /. 7. 

Or, in a ſcire facias by the king, if the clauſe (et quia volumus 
que in curia, &c. be omitted, 18 Ed. 3. 12. 6. 24 Ed. 3. 30. 
Th. D. J. 10. c. 6. /. 6, 9. 

Or, in ejectment, the clauſe [et bona et catalla que ad valent'. ) 
Pl. 199, 228. Th. D. J. 10. c. 6. / 17. 

do in a formedon, if in the deſcent to the demandant, {ut canſan- 
guineg et heredi )} be omitted, when the demandant ſhews him- 
ſelf to be coufin and heir. R. Hob. 51. 

So in waſte in domibus et hominibus, if { exilium ) be omitted. 
2 H. 6. 11.b. Vide Hab. 52. | 

In treſpaſs de averiis caruce capt”, if ( et interim deliberari facias, 
Sc. ) be omitted. Th. D. I. 10. c. 6. /. 24. 

Or, if the omiſſion be ſupplied by words tantamount : as, in a 
fermedim in remainder if the demandant ſay, que peſt mortem, &c. 
to the demandant, wut filio et heredi F. remanere debet, without 
ſaying, p2gff mortem F. for when the demandant is called tus heir, 
that imports him to be dead. Heb. 51. Th. D. J. 10. c. 6. 

2, 20. 
f Or, if the omiſſion he purſuant to the uſual form, tho” it be of 
a material word; as, if in waſte the plaintiff in his writ ſhews a 
ſeoffment to A. to the uſe of himſelf and his heirs, omitting, 
that the feofſment was to A. and his heirs, as it ought to be. 
R. Hob. 84. ; | 


So, if a material word, or clauſe be added: as, in a writ qued 
reddat meſſuagium et acram terre, and it is afterwards ſaid, 9 
predif? maſſuag terr' et prata remaneant, &c. 44 Ed. 3. 14. Th. 
D. I. 10. c. 7. ſ. 10. | 
| If 70 die Aug. be added to the teffe, 24 Ed. 3. 33. Th. D. 
„IO. Co To 4. 

If in an action by an executor, {in retardatione execution } be in- 
ſerted when the goods never were in his poſſeſſion. 25 Ed. 3. 
83. Th. D. J. 10. c. 7. .. 6. 

In debt, quod reddat 201. quas ei debet et injuſte detinet, if theſe 
words be added, {et gras ad talem diem ſolviſſe debuiſſet, } they are 
27 for that exceeds the form. 3 H. 6. 2. Th. D. J. 10. c. 7. 
1. 

If the writ has more in the name of the plaintiff than was in 
the ſpecialty, the writ ſhall abate. Th. D. J. 10. c. 7. fe 14. 
3 H. 6. 23. 5. | 

Otherwiſe, if more is inſerted in the name of the defendant. 
Th, D. I. 109g. 7. ſ. 14. 3 H. 6. 23. bs 

If a ſcire 2 von a recognizance“ againſt a terre-tenant be, 
quare de terris (et catall;s, &c.) 30 Ed. 3. 30. [23s b.] Th. D. 
4. 10. c. 7. fo 17. ; 

For the terre-tenant or purchaſor is liable only in reſpect of 
the land purchaſed of the conuſor ſince the time of the recogni- 
Zance, 

If an heir on the part of his mother make himſelf heir to his 
father and his mother, 4 Ed. Js 24. b. Th. D. h 10. Co 7.1. 18. 

E 4 Otherwiſe, 
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Otherwiſe, if the addition be immaterial and ſurpluſage: ag 
in a formedon, if the demandant ſets forth his deſcent more at 


8 than is neceſſary. 5 Ed. 3. 217. Th. D. J. 10. c. 7, ,. I. 


o, if the death of any be ſuppoſed, when it was not neceſſa- 

ry. Th, D. I. 10. c. 7. fe 3, 9, 19. 
If any words are twice inſerted, when once would have been 
ſufficient. 17 Ed. 3. 13. 75. D. J. 10. c. 7. þ.2+ 

If an aſſiſe be of a echold in villa de Weſt ; for villa ſhall 
be rejected. 24 A4. pl. 3. Th. D. I. 10. c. 7. . 8. 
In an action upon the caſe for not paying toll, guore tolonium af- 
portavit, et folvere recufavit, aſportuuit ſhall be rejected; for the 
other words are ſufficient. 7 H. 4. 44. Th. D. J. 10. c. 7. 
. n | 
4 If an addition, or alius dichur be added to the name of the te. 


. nant, in a real action. Th, D. I. 10. c. 7. /. 16. 


In maintenance, if the writ ſays, { manutenuit et adbuc manu. 
tenet the words (et adhac manutenet hall be rejected. Th, D. 
In an audita querela, where it was recited, that upon a judg- 
ment the defendant, who is now plaintiff, captus fuit virtute bre- 
vis noftri judicialis de capias ad ſatisficiendum, where the word 
(judictalis ) is not in the regiſter : for it is ſurpluſage. R. 1 Leo. 73. 


So, if the writ has not ſufficient certainty z as, if a r faciaz 
after a recovery in a guare impedit recite the recovery before juſ- 
tices, &c, but docs not ſay, before what juſtices, or in what 
place. 18 Ed. 3. 12. 5. Th. D. J. 10. c. 8 ſol. 

If a treſpaſs be alledged fm cunt aliis malefatoribys, without 
ſaying, whom. 8 H. 5. 3. Th. L.. J. 10. c. 8. / 7. 

If an action upon the caſe be for levying money of certain 
lands, without ſaying, what lands. 11 H. 4. 64. 5. Th. D. 
J. 10. c. 8. /. 6. | 5 

If a cui in vita do not ſhew, of what gift. Th, D. I. 10. c. 8. 


J. 20. | 


I a guare impelit of a prebend do not ſhew of what ſaint the 
church is. Th. P. J. 10. c. 8. . 21. 785 

If in an action upon the caſe it be alledged, quad cum colle- 
guium habitum fuit de aſſirand> caſtrum, & c. R. 4 Lev. 55. 
But generality in a writ does not hurt; for it ſhall be explain- 
ed in the count: as, a writ of champerty for maintaining a. plea, 
&c. is ſuſficient, without ſaying, whether the defendant main- 
tained the demandant or tenant; for it ſhall be ſaid in the count, 
21 Ed. 3. 10, b. Th. D. J. 10. c, 8. f. 2. ww 
* So, a writ of diſceit for purchaſing a falſe protection is ſufli- 
cient, without ſhewing in what action it was. 20 H. 6. 19. 
[18,] Th. D. /. 10. c. 8. /. 9. SER 

* writ of treſpaſs for divers extortions. Th, D. J. 10. 
c. 8. /. 10. 

So, a fermedim, as couſin and heir, without, ſaying, in what 
manner couſin, Th. D, 7 10. Co 8. /+ II, 17. ; 80 
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% a writ of forcible entry into divers lands, or in liberum te- 


nementumy without ſaying, what. Vide 38 H. 6. 1. 37 H. 6. 
35. 31.4 Th. D. J. 10. c. 8. , 14, 15. | 

So, a writ of partition between tenants in common, or jointe- 
nants. R. Cro. El. 743, 759 | | 

So it is ſuſſicjent, if the writ be as certain and particular, as 
the record or ſpecialty upon which it is founded ; as, in covenant 
for not conveying all his lands in 4. where the deed obliged 
him to convey all his lands there. 47 Ed. 3. 3. Th. D. J. 10. 

8. / 4+ 

f oh 3 of indicting for raviſhing A. her goods and 
chattels, without ſaying, what; where the indictment was fo. 
47 Ed. 3. 17. Th. D. J. 10. c. 8. J. 5. 8 

So a convenient certainty is ſufficient, tho' it be not a preciſe 
certainty to every intent: as, a /cire facias after judgment is ſuf- 
kcient, tho” it does not ſhew, in what action the recovery was, 
nor whether by default, or verdict. Th, D. J. 10. c. 8. / g. 

So a /cire facias againſt an heir or terre- tenant, without ſhewing 
what lands he had, or where they lie. 30 H. 6. 5. Th. D. 
. IO, Co 8. / 12. | 

So a ſcire facias upon a recovery in annuity, without ſhewing, 
for how much time the annuity was in arrear. 27 H. 6. 2. Th. 
D. J. 10. c. 8. 7. 16. 

So a writ of right by præcipe in capite, if it be, que tenet de no- 
bis, without ſhewing, by what ſervices. Th. D. J. to. & 8. 
J 18. 39 Ed. 3. 26. [20.] 

So an action upon the cafe, which ſhews a retainer pro qu4dam 
ſummd, without ſaying, what in certain, 11 H. 6. 69. Th, 
D. I. 10. c. 8. /. 25. 

Or, a warranty of certain ſaccat, without ſaying, how many. 
13 H, 4. Is Th. D. J. 10. „ vo 2 20. — 


So, if any repugnancy appear in the writ; as, in waſte the 
writ was in Latin by, A. the lon of B. and afterwards ſuppoſed a 
leaſe by D. the father of 4. 9 Ad. 3. 482. [42.] Th.D. 
1. 10. c. 11. / 2. F 

In a cui in vita for land which the demandant claims for life, 
ppon a gift made to her firſt haſband, and to her in ſpecial tail. 
18 Ed. 3. 27. Th. D. I. 10. c. 11. fe 3. 

If the writ makes the demandant heir to his father one time, 
and afterwards heir to his father and mother. 29 Ed. 3. 47. 
[36.] Th. D. J. 10. c. 11. % 6. 

If in an action upon the caſe, the writ ſay, guad cum habeat 
cheminum ratione tenure, & c. defendens levavit murum per quem 
murum cheminum habere non poteſt. 33 H. 6. 26. Th. D. J. 10. 
c. 11. fo 26. This ſeems very ſtrict doctrine; it is evident 
that habegt cheminum in the firſt part of the ſentence means that 
he is entitled to a way, and that in the latter part, habere non po- 
tet means that he is not able to enjoy that right.“ 

A writ of covenant is, precipe A. fidejuſſori B. quod teneat con- 


vent” inter querentem et B. and therefore repugnant, 38 Ed. 3. 


12. Th, D. J. 10. c. 11. / 28. 
| | Treſpaſs 
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(H. 7.) 
Variance 
between the 
writ and 
record, ſpe- 
cialty, Ec. 


PS AF EE MENT. 


Treſpaſs quare equum ſuum cepit et interfecit, &c, abated for 
the repugnancy ; for it is not contra pacem, if the defendant kills 
his own horſe. 27 Af. pl. 64. Th. D. J. 10. c. 11. / 30. *It 
ſhould have been equium ejus.* 

But, if the repugnancy be only in words, not in ſenſe, it i; 
not material; as, where in waſte, it is ſaid, that the defendant 
holds for life by the aſſignment of A. of whom the defendant 
holds by the curteſy : for, it is all one in eſfect, tho' the defen- 
dant is ſuppoſed tenant for life, and by the curteſy. Th, D, 
J. 10. c. 11. / 7. 

An action upon the ſtatute for a diſtreſs in the highway, con. 
concluded contra legem et conſuetudinem Angliæ; yet good, for by 
the ſtatute it is made the law and cuſtom of the reahm. Th. D. 
J. 10. 4. 11. % 8. : 

So waſte by huſband and wife upon a leaſe by them, ad exhe- 
redationem noris, is good. Th, D. J. 10. c. 11. % 9. 

So, an aſſiſe of the office of porter to the archbiſhop of Can. 
terbury is good; though ſhewn, that there was no archbiſhop 
then alive. Th. D. I. 10. c. 11. / 16. | 

A formedn of the gift of A. of B. et que poſt mortem predifti 
A. B. good, g9 Ed. 3. 35. [27.] The D. JI. 10. c. 11. J 21. 
* For prædicti ſhews that it is the ſame perſon.“ 

So if the writ has a variance between that and the record, or 
ſpecialty, &c. upon which it is founded; as, in an attaint upon 
a verdict in an aſſiſe by J. S. when the record of the aſſiſe is 7, 
of S. 26 A. pl. 31. 80, 3 A. pl. 17. Vide Th. D. J. . 
Co I» 7. 25 6. 

In an attaint, the writ concluded, quod ſum” qui terram illam 
tenet ; when the record was of a meſſuage and land, 7 A.. 
pl. 5. Th. D.l.g. c. 1. %. 4. | 

If a quare non admifit be, quod cum mandaverimus epiſcopo; and 
the record is guu2d mandav epiſcopo electo et confirmato, 22 Ed. 3. 
13. Th. D. Il. 9. c. 1. ſ. 3. „ 

So, if there be any other variance between the writ, and the 


record upon which it is founded. Th. D. J. . c. I. per totum. 


[But Waltham Abbey, (with an e) in the writ of error, where- 
as in the record it is Waltham Abby, (without an e,) ſhall not quaſh 
the writ. Aleberry v. Walby, M. 6. G. Str. 229.] 

[If defendant be called efq. in the recognizance, and gent. 
in the record, it is no variance, Williams v. Francis, T. 4 G. 2. 
C. B. Holt. 354.1 | | 

[If pro miſis & crftagiis is inſerted in an action on a judgment, 
and is not in the record, it is no variance; for theſe words are 
ſurpluſage, and ought to be rejected. Whitney v. Mulcaſter, M. 
5 G. 2. Fort. 354] 

If judgment be againſt a woman, and the writ recites, qua- 

recuperavit verſus eum. R. 2 Cro. 5 76. 

But, if the writ agrees with the record upon which it is found- 

ed, it is ſufficient; though there be a variance between the re- 

cord, and the original, &c, upon which ſuch record was _ 
| or 
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zor which that is reverſible. 12 Af. pl. 2. Th. D. . . c. 1, 
+ 8. if the firſt record was abridged, and the writ agrees with 
the record ſo abridged, it is ſuthcient, Th. D. J. 9. c. 1. / 7. 


80, if the writ has a variance between that and another writ, (H. 8.) 
or judicial proceſs, to which is has relation z as, if there be a rg — 
variance between the ſecond deliverance, and replevin. The. D. nower wit, 


l. 9. Cs 2. fo 4. — 


Go, if there be a variance between the writ, and the deed, or _ (H. 9.) 
- e . . „ Between the 
ſpecialty upon which it is founded: as, in a formedon, if the writ it, and 


ſuppoſes the gift to H. S. and the deed is to H. N. Th. D. J. 9. ſpecialty, 


ts % % 3% 

I as if the writ ſuppoſe, that the plaintiff has an eſtate in 
fee ; and the deed ſhe him to have only an eſtate-tail. 41 Ed. 3. 
23. 42 Ad. 3. 19. Th. Del. 9. c. 3. fo 10. | 

So in a formedon, if the writ ſuppoſe a gift in tail to the deman- 
dant and his heirs; and the deed be to the demandant and his 
wife, and their heirs. Th. D. I. g. c. 3. .. 2. 

So in aſliſe for rent by A. B. knight; and the decd is by A. B. 
only. Th. D. I. 9. c. 3. fo 15» 

So in an annuity, if there be a variance between the writ, and 
ſpecialty. Th, D. J. 9. c. 3. / 24. 

So in covenant. Th. D. J. 9. c. 3. / 64+ | 

So in an audita querela ; as, if a ſtatute be ſuppoſed to have 
been acknowledged before the clerk of the ſtaple z and it was be- 
fore the mayor and clerk. Th. D. J. 9. c. 3. /. 67, Cc. 

So in debt, if there be a variance between the writ, and the 
obligation. Reg. pl. 278, 9. 281. 

As, if the writ be, de «fogint libris, and the obligation, de 
ectigent' R. Hab, 19. Aſt, Ent. 5. | 

Or, if the writ varies from the obligation in the name of the 
plaintiff, or defendant. Th. D. J. 9. c. 3. /. 33, 35, 36, 37» 
40. Aft. Ent. 3, 4. 

But, if the variance be only in words, not in ſenſe, it is 
not material; as, a formedon upon a gift to A. et heridibus de cor- 

wy ſus exeuntibus, and the deed is, procreandiss Th. D. J. g. c. 3. 

1, 6. 

An aſſiſe of his freehold, and the plaint was of eſtoyers, and 
the deed was of eſtovers. 23 Af. pl. 1. The D. I. 9. c. 3. , 18. 

Debt for thirty ſtone of wool, and the ſpecialty is a ſack of 
wool. Th. D. J. 9. c. 3. ſ. 25. 

So, if tie writ be to the effect of the deed. Th. D. 1.9. 
c. 3. J. 14, 65. 

So, if the variance be in a place not material to the action; 
as, in a formedon in remainder, the writ was, a gift to A. and T. 
his wife, and to the heirs of the body of A. and if A. die with- 
out iſſue, to the demandant : the deed was, if A. and T. die 
without iſſue between them, c. Th. D. J. 9. c. 3. fe 4, 53 
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So in a formedon upon a gift in tail, remainder, &c. and the 
deed is of a gift in frank-marriage, 17 Ed. 3. 65. Th. D. 1, 
9. C. 3. ſ. 16. | . | 

So in a formeden the writ does not mention any condition; but 
the deed was upon a condition. 3 H.7. 13.b. Th, D. J. 9. 
C. Jo . 11. a a | 

57 if the variance be in the addition, or deſcription of the 
perſon. Th. D. J. . c. 3. / 10, 13, 22, 23, 24, 26, 27, 29, 

_ wſque 33, 38, 48, 59, Cr, SO fog 
„ in the addition of price, or the like circymſtances in the 
writ, which are omitted in the fpecialty, Th. D. l. 9. c. 3. 
234, 66. | | 8 oo 
£ Or, if the writ he for 20 J. and the ſpecialty for 20 J. 145. 6d. 
if the plaintiff in his declaration acknowledges the payment of 
the reſidue. 4 H. 6. 26. 6. The D. J. . c. 3. %. 47. 


5 


(H. 10. So in debt by an executor, if thet® be a variance between the 
Between the writ, and the teſtament, in the name of the teſtator. Reg. pl. 
dedament, 280. Th. P. J. g. c. 4. fo 6. . 

Ce. Or, in the names of the executors. 43 Ed. 3. 2445. 14 H. 6, 

5. Th. D. I. g. c. 4. fe 14+ | 

And for a variance in the name of one executor, the whole 
writ abates. 3 H. 4. 1. The. D. J. 9. c. 4. / 10. | 

So, if there be a variance between the writ, and the letters of 
adminiſtration. .Th. D. J. 9. c. 4. . 15, 16. Aft. Ent. 4. 

IF the plaint be in his own right, and the declaration, as ad- 
miniſtrator. R. Skin. 386. 

But, a variance in the deſcription of perſons is not material, 
if it appears that they are the ſame perſons. Th. D. /.g. c. 4. 
1, 2, 7, 8. 
9 And if an action be by executors upon a ſpecialty, which va- 
ries from the teſtament, it is ſufficient if the writ agree with the 
ſpecialty, Th. D. J. 9. c. 4. .. 2, 4, 5 


(H. 11.) So, if a word or ſentence in the writ be miſ- placed contrary to 
8 i- the uſual form; as, if in a cui in vita, the writ were, In quæ non 
words. habet ingreſſum niſi psft dimiſſtanem quam A. quandam vir, &c. inde 
fecit D. cui ipfa in vita ſua, &c. when it ſhould have been, quam 
A. guondam vir, &c. cui ipſa in vita ſua, Qc. inde fecit D. &c. 
EN 6 . 

So, if the name of. the wife be put before the name of her 
huſband. Reg. pl. 289. 2 Leo. 59. 3 H. 6. 33. . Th, D. 
þ 6. % „%, „„ ig” 

Cont. if it do not appear plainly,” that they are huſband and 
wife at the time. R. 2 Leo. 59. Kea 

If the addition of the. word '(bnight) be put after a name of 
dignity as, Precipe Edwards D V. militi. R. Mo. 22. 


(H. 12.) So, if the writ wants form : as, if the plaintiff does not ſhew a 
— ſufficient title to the thing demanded ; as, if a man in a writ of 
os 4 p entry 


* 
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entry upon a diſſfin to his anceſtor, clamat us et hereditatem ſuam. 

Th. D. I. 10. c. 14. f. 1. (a) | 
In a raviſhment of ward, if the plaintiff does not ſhew in the 

writ, that he claims the ward as guardian, nor how. Th. D. 


J 10. c. 14. fo 5+ | | 
If tenant in tail in a quad ei deforceat does not ſhew, of what 
gift in the writ. Vide G H. 4. 2. 6. Th. D. J. 10. c. 14. / 6. 
So, a writ of entry, in nature of an aſſiſe, ought to ſhew a 


title in the plaintiff. 21 H. 6. 28. [26.] Th. D. J. 10. c. 14. 


f 85 in a formedon the demandant ought to ſhewſhimſelf heir to 
the donee, or to him who is made heir to the dofhee before. Th. 
D. J. 10. c. 17. % 3. 

But it is not neceſſary, that the title ſhould appear in the writ, 
when it is ſhewn in the count. Th. D. J. 10. c. 14. / 2. 

Nor, when the action is for puniſhment of a wrong. Th. D. 
I. 10. c. 14. / 3. | | Feb 

As, an action upon the caſe, treſpaſs, &c. 2 H. 5. 3. Th. 
D. L wo. OI YT. 

Yet, ifa writ ſhew a bad title, when none is neceſſary, it ſhall 
be abated. 12 H. 4. 7. Th. D. I. 10. c. 14. J 16. 


So, if there be no venue alledged as, in treſpaſs for a diſtur- (H. 13.) 
bance in his fair and market, if the plaintiff do not ſhew, in pay 
what place the diſturbance was made. 2 Had. 3. 42. Th. D. 

I. 10. c. 20. /. 2. | 

So in an afſionpfit, if the plaintiff do not alledge any place 
where the promiſe was made. 48 Ed. 3. 6. Th. D. J. 10. 

c. 20. f. 13. 2 | 

So in a ſcire facias to execute a fine, if it be not ſhewn, in 
what place the land lies. Th, D. J. 10. c. 20. /. 25. 

So in a precipe quod reddat ballivam cyftodiendi parcum de D. 

Th. D. J. 10. c. 20. f 24 | | 

But if there be any venue named, to which the fact alledged 
may be coupled, it is ſufficient : as, in covenant quod teneat con- 
ventionem de terris pertinent” ad eccigſiam de B. it is ſufficient, with- 
out ſhewing in what place the lands lie; for the venue ſhall come 
from B. 4 Kd. 3. 144. Th D. J. 10. c. 20. ＋. 5 

So, in an action upon the caſe, if the writ ſays, that the de- 
fendant at ſuch a place, ripam, c. reparare debet, et pro defetu, 

Sc. ſo many acres of land were overflowed ; it is ſuſheient, with- 
out ſhewing, in what place the land lies. Th. D. J. 10. c. 20, 


« 9. | | 
[In ſcire facias by huſband and wife, on judgment obtained by 
wife whilſt ſole, it is not neceſſary to lay a venue where they 
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| (a) This ſeems very inaccurately cited, for according to the writ in the Regiſter 
and the rule in F. N. B. 201. F. every writ of entry on diſſeifia to the anceſtor 
ought to have this clauſe, god clamat effe jus et bareditatem ſuam, fo that the want 
of it would ſeem to be thy defect, for wkich the writ ougiit abate, rather than the in- 


were 


(H. 14.) 
Want of 
teſte. 


(H. 15.) 
Bad retorn. 


nnen. 


were married. Blake v. Dademead, Tr. 13 G. Ld. Raym. I 59.4, 
Str. 775-] ? 


So, if there is a want of tete in the weit. Th. D. J. 10. 
c. 22. / 4. for without a 19% , the writ is null. R. 2 Jon. 83. 

Or, if it be dated ano domini. Per Parning, 8 Ed. 3. 433. 
Th. O. J. 10. c. 22. / 2. 

So, where the writ is dated tertis die Auguſti. 10 Ed. 3. 5 33. 
Th. D. I. 10. c. 22. ſ. 4. 

So, if the 1% be duodecno regis, for, duodecimo. R. 1 Lev. 2. 
[Or, if miſtaken in the year of the king. Barnes 40g.] _ 

Or, if it be written efte, for, 1e%e, leaving out the r. R. 
Cro. El. 592. 

So, if a writ ifſuing out of the King's Bench or Common 
Pleas, be teſted at a day out of term, it will be bad. R. 1 Sid, 
304. Acc. Lat. 11. 

So, if the te, of a ſubſequent proceſs which ought to be 
continued, be not upon the day when the former was returna- 
ble. Sal. 699. 

So judicial proceſs having a Zee out of term will be _ 
Sal. 700. [Barnes 407.] 

But a 7effe may be the laſt day of the term, tho' no ak for 
proceſs at that time; as, in a diem clauſit extremum, tho the party 
was then alive. R. Hard. 126. 

So original proceſs out of chancery may be'teſted out of term. 
Lab. Lt 

[If the 7e/fe is right, it is immaterial that the date is wrong, 
for it is no part of the writ. Coleby v. Norris, P. 18 G. 2. 
IWil. 91. 

A fault in a Zee ſhall not be amended ; for it is not form. 
1 Sho. 80. 

Or, if there are not fifteen days between the 19% and retorn. 
R. 1 Sho. 80. 


So, if the retorn be deſective; as, if there are not Gfteen days 
between the ige and retorn. Af. Ent. 6. 1 Sal. 63. Vide 
Proceſs (B.) 

As between the 2e, and retorn of a ſcire — Lut. 25. 

Of a difringas againſt throwers down of fences. R. Sho. 80. 

[If there are not fifteen days between ige and return of capias 
ad reſpondendum, the court will ſet it aſide on motion. Atkinſon 
v. Taylor, 2 Will. 117.] | 

But by the flat. 16 Car. 1. c. 6. ,. 8. All writs in perſonal 
actions returnable from tres Mich. till craf” Animar ſhall be good, 
tho' there be not fifteen days between the quarts die of tres Mich. 
and the efſoign day of cruſr Animar'. Tut. 26. 

Or, if the return is not good in reſpact of form; as, in debt, 
Sc. if the recorn be, nichil quod ſummoniri poſſint, omitting per 
quod, R. Cro. El. 50. 

So in debt againit two, if the retorn be, nichil habent,  &'c, 


per quod ſummoniri pyſſint, omitting, nec eorum aliquis. C. Cro. 


El. 50. 
So 
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[So if the writ were never returned; (of this there muſt be 
affidavit.) Sherman v. Alvarez. M. 12 G. 1. Str. 639. 21. 
Raym. 1409. 5 

So, if the retorn be ata day after the term. . R. Cro. El. 605. 

But where the retorn day is upon Sunday, if the writ be re- 
turned die Lune poſt xv. Trin. it will be as well in B. R. as if it 
had been in xv. Trin. X. Sho. 60. 

So in B. R. if the proceeding be by bill or by plaint, as in an 
aſſiſe, or by information exkibited, there the proceſs ought re- 
gularly to be ata day certain, viz. Die Lune poſt xv. Trin. Per 
Holt, Mod. Ca. 268. 

Sc it may be in C. B. in an aſſiſe, or ſuit by bill. Mad. Ce. 
208. : 
Tho? the proceſs in B. R. requires an appearance, or is re- 
turnable in another county. Mod. Ca. 268. 

But in C. B. the proceſs generally ought to be returnable at a 
common day, viz. xv. Trin. Cc. Mad. Ca. 268. 

So in B. R. where the indictment, or information is removed 
thither by certiorari. Mod. Ca. 268. 

When a fault in the retorn ſhall be amended, Vide in Amend- 


ment, (G. 1, 2.) 


So, if the concluſion be bad; as, if an executor brings a guare (H. 16.) 
impedit upon a diſturbance in the life-time of the teſtator, and _ conclu- 
concludes in retardationem executionts teſtament, , Lt. 3. 925 

If a ſcire facias upon a recognizance concludes jrxta formam re- 


cuperationis predict, R. Lu. 26. 


(H. 17.) For Matter dehors, that ſhews a Falſity, or other De- 
fect in the Writ. | 


So it may be pleaded to the writ in abatement, that the land de- i. 17.) 
manded lies in another county. That the 
Or, that parcel lies in another county. 26 Ed. 3. 68. [14.] —_— WP 
Th. D. I. 11. c. 8. /. 1. 3. county, 
And this plea goes to the whole writ. Per Milly, 26 Ed. 3. 
68. [14.)] Th. D. J. 11. c. 8. % 3. 
So by the fat. 6 R. 2. 2. If by the declaration it appears, 
the contract was made in another county than where the action 
was brought, the writ ſhall abate. Vide Action (N. 6.) 
In what county actions ought to be brought. Yide AGion 


(N. 1. &c.) 


So it may be pleaded, that there is not any ſuch vill or hamlet (H. 18.) 
in the ſaid county, as that in which the land is ſuppoſed. Th. D. = 1 
4. 11. c. 11. Aft. Ent. 2. Co. Ent. 121. 6. 8 

That there is a pariſh of 8. James within the liberty of W/ji- 
min/ter ; but no pariſh of St. James We/tminſt-r only. R. 1 Sal. 
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H. 19.) 


Two Dales, 


and none 
without an 
addidon. 


(H. 20.) 
Nothing i in 
one vill. 


(H. 21.) 
The whole, 
or part in a 
vill not na; 


med. 
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So, if land be ſuppoſed in Dale, it may be pleaded, that there 


are two Dales, and none without an addition. Th. D. J. 11; 
c. 12. ſ. 14. Aft. Ent. 3 

So, that there is Dale - : A. and Dale Jjuxta B. tho' thevilk 
have not any addition. Th. D. l. 11. c. 12. / 4. 

So, if the demand be of the manor of B. that there are two 
manors, and none without an addition: Th. D. I. 11. c. 12: 
5 851 in a quare impelit for the church of D. that there are in P. 
two Dus apy one of St. Peter, the other of St: H. Th. D. 
J. 11. c. 12. J 7,9. 

So in a pracipe quad reddat againſt the prior of M. that there are 
in W. the prior of the Freres Prechors, and the prior of Notre 
Dame. Th. D. J. 11.c. 12. / 10. 

So in quare impedit for a prebend «1 eccleſſa de S. that in 8. 
there are two collegiate churches: 40 Ed. z. 17. Th. D. J. II. 
c 12. % 13. 

So in debt upon an obligation, tho" the obligor be named of 
Dale ſimply. 1 Nol. 863. J. 5. 

But two Dales, and none without an additiori, is no es 1 in an 
aſſiſe; for the recovery ſhall be by the view of the jurors. | Th; 
D. I 11. c. 12. / 11, 12. 

Nor in waſte. 9 H. 6. 42. 6. Th. B. 11. c. 12. + 17. 
* For the ſame reaſon.“ 

Nor in account. Th. D. J. 11. c. 12. / 14. * By the lateſt 
authority quoted in Th. D. J. 11. c. 12. / 14. the plea is good in 
accompt.* 

Nor in treſpaſs. Th. D. J. 11. c. 12. / 19. 

nd if two Dales, &c. be pleaded, it is a — replication that 
what the tenant calls vills, are places 1 in D. But the iſſue ſhall 
be, whether there be a Dale without an addition. 18 Ed. 3. 
24. b. Th. D. J. 114 c. 12. / 6. 

But it is not a good replication to ſay, that there is a vill called 
Dale, without ſaying, that there is a "Date without an addition; 
3 H.6.8.6. Th. D. J. 11. c. 12. / 15. 

So, if land is ſuppoſed in two vills, it may be pleaded, that 
nothing lies in one vill: as, in an aſſiſe. Th. D. J. 11. c. 13. / 4 

So in nage. 6 Ed. 3. 274. [32.] TB. D. J. 11. c. 13. J 1: 

Otherwiſe in dower. Th. D. J. 11. c. 13. ½ 2. 

Or, in a writ of entry upon the ſtatute of Rich. 2. 4 Ed. 4. 
3300 — K* Th. D. J. 11. c. 13. / 4. 

Upon this plea lea the whole writ abates Th. D. J. 11. c. 13. 


fe 4+ 


So it may he pleaded, that the land lies in another vill not 
named. 3-31. Th.D. J. II. b. 14. 2. 
So, that parcel of the manor demanded lies in another vill not 
named. a 

So in admeaſurement of paſture 2 tenements in C. it may be 
pleaded, that he has lands in B. and D. to which he has com- 


mon appendant in the — TB. D. J. 11. c. 14. 1 
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go in waſte in land and wood in A. that the wood lies in ano- 
ther vill net named. 8 Ed. 3. 402. [34] 436. Th. D. J. 11. 
7. 14. / 2. 

In a cui in vin. Th. D. I. 11. c. 14. f. 4. 

In an aſſiſe for rent, that parcel of the land out of which, c. 
lies in ancther vill. 5 Ed. 4. 80. Th. D. I. 11. c. 14. / 15. 

In replevin. Th. D. . 11. c. 14. / 14 

But this is no plea in an ejectmeiit of ward, that parcel lies in 
another vill; for he ought to anſwer to the ejectment. Th. D. 
I. 11. c. 14. fe 6. 14 H. 4. 17. [16.] 

Nor in dower. Dub. Th. D. |. 11. c. 14. /g. | 

Nor in an achion upon the caſe for ſtopping a fewer, that part 
of the ſewer is in another vill. 12 H. 4. 3. Th. D. J. 11. 


. 14/13. 5 
So in treſpaſs, it is no plea, that the whole lies in another vill. 


Th. D. I. 11. c. 14. fe 11, 14. 
So, if land is ſuppoſed in B. it may be pleaded, that the vill (H. 23.) 


Miſnumer 


is named D. Th. D. J. II. c. 19. / 1, 5. | 
So, if land is ſuppoſed in 22 0 B. it may be pieadeddß, 
that B. is not a vil, but a hamlet. Th. D. I. 11. c. 19. / 6. 

Or, that A. is a vill; and B. within A. 43. Ed. 3. 5, 30. for 

tho an action may be maintained in a vill or hamlet, or in a place 

known out of a vill, or hamlet, yet it cannot in a piace within a 

vill, or a hamlet: Th. D. J. 11. c. 17. J 2. 
But the plaintiff may reply, that the vill is known by the one 

name and the other. Th. D. J. 11. c. 19. , 15. 


f 
Soin a grare impedit ad eccleſiam de A: it may be pleaded, that (H. 24.) 
what the plaintiff calls a church, is a chapel annexed to the church. Miſnomer 
Th. D. / 11. c. 20: — 
Or, no ſuch church in that county. 45 Ed. 3. 6. Th. D. 
1. 11. e. 20. . 3; a 
Or, that the church ſuppoſed collegiate, is not ſo, but paro- 
chial. Th. D. J. 11. c. 20. / 4. 
But if the church of Sr. Martin in B. and the church of &. 
Peter in B. are united, there ſhall be a guare inpedit for the 
church of B. without ſaying, St. Nurtin, or St. Peter; for there 
is no other church there now but the church of H. N. Dy. 
259. 6b. 1 
So it may be pleaded in velevin, that the taking was in ano 
ther place. Th. D. J. 11. c. 21. 


90 it may be pleaded to the writ, that there is another action de (H. 24.) 
pending for the ſame cauſe; as, in he in the exchequer fer a 3 
certain quantity of cotton, it may be pleaded, that there is ano- ſamæ cuuie; 
ther action upon the caſe depending in B. R. for trover and con- 
verſion of the ſame goods. R. 5 Co. 61, Sparry. 

So in an aſſumgſit for fees, another action pending in B. R. for 
the ſame cauſe. Lev. Ent. 25. way / | 

90 in debt upon a bond, another action pending in the fams 
court upon the — bond. Lev. Ent. 54. 

Vor. I. F So 


So in a quare impedit, another quare impedit pending ſor the ſaine 
avoidance. Hob. 137. 

So in an aſſiſe of darrein preſentment, it may be pleaded, that a 
quare impedit is depending againſt the defendants for the fame 
avoidance. R. Hob. 184. Its. 883. Hutt. 3. 

So in dower, that another writ of dower is depending againſt 
him for the ſame tenements. Th. D. J. 11. c. 39. / 2, 11. 

In replevin, that treſpaſs is depending for the ſame taking. 
Vide Th. D. I. 11. c. 39. J 32: | 

In treſpaſs, that an appeal of maihem is depending for the 
ſame battery. Th. D. J. 11. c. 39. / 36. 

That a replevin, or detinue is depending for the ſame goods; 
14 H. 7. 12. 3. | 

[But now replevin depending below, cannot be pleaded to treſ- 
paſs for taking cattle. White v. Willis, P. 32. G. 2. 2 i.. 
87.]{a) | 

In treſpaſs for a horſe, or thing certain, that another treſpaſs for 
the ſame thing is depending: Yide 5 Co. 61. 6. 

So to an information, it may be pleaded that another informa- 
tion is depending for the ſame cauſe. Adni. Hob. 128. | 

And, if two informations are exhibited the ſame day for the 
ſame cauſe, the pendency of the other may be pleaded- recipro- 
cally, to the one and the other; for there being no precedentcy in 
the ſuit for either, judgment ſhall be given ſor neither. Per Cur. 
Hob. 128. And Mo. 864, 5. ſays, that he ſhall anſwer neither of 
them; 

So, if there are two replevins by two perſons for the ſame 
taking, the defendant ſhall anſwer neither of them. R. Mo. 
864, 5 

So it may be pleaded, that another action is depending for the 
ſame cauſe, tho? ſeveral defendants are added: as, in a quare im- 
pedit, the defendants may plead another quare impedit pending for 
the ſame preſentment againſt any of them. R. Hob: 137. 

But in treſpaſs againſt three defendants, it is no plea, that 
there is another action pending againſt two of them. R. Lut. 42. 
Dub. 1 Sho. 75. Cont. per three J. Holt. dub. Carth. 96. 

Not in debt upon an obligation by two, that the obligation was 
to three, who have an action depending; for it cannot be the 
ſame obligation. Cyo. El. 202. 

So it may be pleaded, that there is another quare imped:t de- 
pending againſt the defendants for the ſame preſentation, tho! it 
be for another diſturbance. R. Hob. 137. 1 Brownl. 163. 

90, a plea of ancther action depending for the ſame cauſe in 
another court of Weſtminſter is good, as well as if it were de- 
pending in the ſame court. R. 5. Co. 62.4: 

But in a real or perſonal writ where no certainty is contained, it 
is no plea, that there is another action for the ſame cauſe, until 
a plaint or declaration made upon record, which reduces the ge- 


(a) The general rule is that an action pending in an inferior court cannot be 
pleaded to another action for the ſame thing in a ſuperior court. 
| nerality 


nerality of the writ to a certainty, ande confare poteft to the court 
to be the ſame cauſe: as, in aſſiſe de lilero tenement until the 
plaint, which ſhews of what tenements he complains, it is no 
plea, that the plaintiff had another aſſiſe depending of the ſame 
venements. 5 Co. 61. 6. Sparry Th, D. J. II. c. 39. fe 14. 

So, in rec, when the plaintiff has declared upon record, it 
is a plea, that another writ is depending for the tame cauſe ; 
otherwiſe not. 5 Co. 6. 5, 

So, in treſpaſs. 5 Co. 61.b. Th. D. J. 11. c. 39. / 53. 

So, in forgery of falie deeds: 5 Co: 61. b. 

In detinue. 39 H.6. 13.[12.]29:[27.] Th. D. J. 11. c.39. / 54. 

In a writ of entry in nature of an aſſiſe, that he had treſpaſs 
returnable at the ſame day. R. Dal. 4. 

So it is no plea that another action depends for the ſame cauſe 
againſt a ſtranger. Vide Hob. 137, 8. ; 

As, that another writ depends againſt others as executors of 
the ſame teſtator. 3 H. 6. 14. Th. D. J. 11. c. 39. / 46. 

Another guare impedit againſt others for the ſame avoidance; 


for the plaintiff may have ſeveral guare impedits againſt each de- 


fendant. 1 Brownl. 161. : | 

And it is no plea to a writ in C. B. or other court of JW efmin- 
minſler, that there is another ſuit pending for the ſame cauſe in an 
inferior court; as in Lenden, Norwich, &c: R. 5 Co. 62. a. 
Th. D. I. 11. c. 39. / 40, 47. 

Nor, that there is an information depending for the ſame cauſe. 
Semb. Bro. R. 438, 

Nor, that there is à ſuit in the admiralty for the ſame cauſe. 
R. F. g. 313, 4. 

So it is no plea againſt the king, that another action is depend- 
ing for the ſame cauſe; but the firſt action ſliall be diſcharged. 
Th. D. J. 11. c. 39. / 19. 

So, if a writ of a higher nature be purchaſed, pending an ac- 
tion of an inferior nature for the ſame land, the ſecond writ ſhall 
not abate, but the firſt. 8 H. 6. 38. [37.9 H. 6. 5 1. 22 H. 6. 40. 
Th. D. J. 11. c. 39. J 50. 

If a man pleads another action depending of the ſame term, 
he ought to ſhew, that this action was filed upon ſuch a day, and 
that the other action was filed before, viz. ſuch a day in the ſame 
term; otherwiſe it will not avail. R. 2 Lev. 141. 
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80 it may be pleaded to the writ, if the demandant or plains (H. 25.) 


tiff has miſtaken his title : as, in a nuper cbiit of the feiiin of the . 


father, it may be pleaded, that their brother entered after the A „Cg 
death of the father, and died ſeiſed. Th. D. I. 11. c. 40. feiln. 


fo 1. ns 
So in coſinage, the ſeiſin of one of his anceſtors after the death 
of the couſin, of whoſe ſeifin, &&c. is a good plea. 3 EI. 3. 
97. Fitz Cofinage 2, 9. Th. D. JI. 11s c. 40. . 4. 

So in Mort d anceſtor, that the demandant himſelf was ſeiſed 
after the death of his anceſtor. 5 Ed. 3. 179. 11 A. pl. 17. 
Th. D. I. 11. c. 40. f. 7. FTE 

So in a writ of entry. 33 H. G. 7. T. D. J. 11. c. 40. .. 18. 

P 2 A In 
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In a writ of eſcheat. 11 H. 4. 10.6. * Th. D. J. 11. c. go. 
fe 14. 
And darrein ſeiſin, alledged without title, goes to the writ. 
5 A. pl. 1. 2 wh 5 
| | But, alledged with title goes to the action. 5 A. pl. 1. Th, 
i P. I. 11. c. 40. / 7. | 
| x Darrein ſeiſin is no plea in a writ of right. 5 A. pl. 1. 11 
H. To 3. 6. Th. D. ' IIs C. 40. 7. 73 18. 


(H. 26.) So in a guare impedit of the preſentment of ſuch a one, a dar-. 
— — rrin preſentment by another anceſtor of the tenant, or by himſelf, 
ment, and May be pleaded to the writs Th. D. I. 11. c. 41. n, 3. 
plenarty. And ſuch darrein preſentment by the tenant or his anceſtor goes 


to the writ without title. 8 Ed. 3. 426. Th. D. J. 11. c. 41; 


. a if alledged with title, it may be pleaded to the writ, or 
to the action. 8 Ed. 3: 426. Th. D. J. 11. c. 41: / 3, 18. 
2 „ 1. 

And darrein preſentment is a plea, tho' it was by the vendor 
himſelf upon his vendee. Th: D. J. 11. c. 41. / 8. 

So to a quare impedit , or darrein prefentment, plenarty of the 
preſentment of the defendant may be pleaded in abatement, 
without ſhewing title to the patronage. Th. D. J. II. c. 42. 
. 4, 6. But by the flat. W. 2. c. 5. it muſt be a plenarty by 
ſix months. : 

Or, plenarty of the pteſentment of the plaintiff himſelf, or his 
anceſtor. Th. D. J. 11. c. 42. / 6.20. And there is no ne- 
ceſſity to ſay, that the preſentee of the plaintiff was inſtituted and 
inducted fix months before the writ purchaſed. / 20. 

But darrein preſentment, or plenarty cannot be alledged againſt 
the king. 9 Ed. 3. 465. Th. D. J. 11. c. 42. /. 7. 11, 17. 

So, darrein preſentment in time of war, is no plea. Vide Th. 
D. J. 11. c. 41. 7. 2. 

Nor, a preſentment after the avoidance upon which the quare 
impedit is founded. Th. D. J. 11. c. 41. /.g. 

And by the flat. W.2. 13 Ed. 1: c. 5. Preſentment without 
right, during the minority of the heir, or during an eſtate by 
curteſy, or in dower, or of tenant for life, years, or in tail, ſhall 
not prevent the heir, when of full age, or after ſuch eſtate de- 
termined, to have ſuch writ of poſſeſſion at the next avoidance, 
( viz. darrein preſentment, or quare impedit ) as his anceſtor, upon 
the laſt avoidance before his death or ſuch eſtate made, might 
have had. And this remedy ſhall extend to wives inheritrixes 
upon preſentments during their coverture, and to perſons ſpiritual, 
in caſe any ſuch preſentment ſhall be made, during the vacancy 
of their ſpiritualties. | | 

But if a wife purchaſe an advowſon, and any one preſents dur- 
ing her coverture, this darrein preſentment may be pleaded to her 
writ of quare impedit, or darrein preſentment ſince this ſtatute. 
Th. D. J. 11. c. 41. , 6. $M 

So, if the preſentment be during the infancy of an heir, who 
afterwards aliens the advowſon, this darrein preſentment may bo 

pleace 
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to an action by the alienee, who ſhall not avoid it by 
force of the ſtatute. Th. D. J. 11. c. 41. % 12. 


So, if a wife has an advowſon only for life, preſentment during 


her coverture is a plea ſince this ſtatute z for the wife had not 
an inheritance. Th. D. I. 11. c. 41. / 12, 

When uſurpation puts the rightful patron out of poſſeſſion, 
Vide in Eſgliſe (H. 14, 15.) | 

When plenarty ſhall be pleaded, and how. Vide in Pleader 


(3). 8.) 


So it may be pleaded in a formedon in diſcender, that the donee (H. 25 
had a ſon who ſurvived his father, and was ſeiſed by force of Miſtake of 
the intail, who is not named. R. Cro. El. 842. Th. D. J. 11. We deſcent. 


6. 50. , 1, 12. 8 Co. 88. 6. 

So, in a formedon in reverter, or remainder, that in the pedi- 

ce of the donor, or of him in remainder, there is an omiſſion 
of the eldeſt ſon, who ſurvived his father. 8 Co. 88, a. : 

Otherwiſe, in the pedigree on the part of the donee; for the 
demandant is a ſtranger to that. 8 Co. 88. a, | 

So it may be pleaded, that another was later ſeiſed after him, 
to whom the demandant makes himſelf heir. Th, D. J. II. c. 51. 
8 Co. 88. b. | 

So, in an appeal it may be pleaded, that there was another 
heir nearer in whom the right to appeal attached tho' he be then 
dead. Han. Eat. 259. H. P. C. 182. 

90, in a formedan in ciſcender, it may be pleaded in abatement, 
that the demandant does not ſhew how he is couſin and heir. 
Co. Ent. 320. a. 

But in a writ of error as couſin and heir, the plaintiff need not 
ſhew how couſin. R. 2 Cro. 160. 

So the omiſhon of the eldeſt fon in the deſcent, who did ſur- 
vive his father, is not material, Th. D. J. 11. c. 50. ,. 2. Vide 
8 Co. 88. b. 

Nor the omiſſion of the elder ſon or brother, who did ſurvive, 
unleſs he was ſeiſed by force of the intail, for it is in the election 
of the demandant to name him or not. Semb. Th. D. J. 11. 
(. 50. /. 1, 6, 7, 16. 3 Lev, 219. 

Nor the omiſſion of a ſon, who was alien born. Th. D. J. 11. 
6. 50. f. 15. 

Or, 2 had releaſed, or committed felony, c. Th. D. 
J. 11. c. 50. . 16. 


So it may be pleaded, that the demandant or plaintiff has miſ- 
taken the demiſe ſuppoſed in his count: as in a writ of entry, 
if the demandant ſay, that the tenant had no entry but after a 
Tg nc age ne lefſa pas is a good plea. Th. D. 
It. e. 62. / 2. 

So, in waſte againſt an aſſignee of a leſſee for years, a miſtake 
of any demiſe ſuppoſed, is a good plea. 5 Ed. 3. 228. Th. D. 
1. 11. c. 52. / 10. h 

So, in waſte againſt a huſband and wife, upon a demiſe 
ſuppoſed to both, it may be pleaded, that the demiſe was to the 
huſband alone. 6 Ed. 3. 250. _— D. J. 11. c. 52. / 12. 

3 
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* < ” , 
, 4 8 I * q — 
r —— A. — 2 " 
LPS. eu AR eee — — * . 


79 


H. 29.) 
Miſtake of 
the eſtate. 
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So, in waſte upon a demiſe ſuppoſed by his brother, that the 
demiſe was made by his father, and confirmed by his brother. 
8 Ed. 3. 392. Th. D. J. 11. c. 52. / 14 

So, in waſte upon a le.:fe made by himſelf, that the leaſe wag 
by his father, and confirmed by himſelf. 9g Ed. 3. 449. 75. D. 
ii. „. 14. 

Or, "ay the leaſe was by the plaintiff and his wife. Th. D. 
KL 38 643-36 

So, in waſte againſt two upon a leaſe to them and to A. the 
father of the plaintiff for their lives, and to the heirs of A. That 
the leaſe was to the defendants alone for life, remainder to A. and 
his heirs. 24 Ed. 3. 21, [28.] 75. D. J. 11. c. 52. / 17. 

So, in waite by a woman upon a leaſe by her and her huſband, 
that the leaſe was by the kuſband and the plaintiff, and alſo by a 
fiſter of the plaintiff and her huſband now alive. 22 H. 6. 28. 
[24.] Th. D. I. 11. c. 52. fe 21. 

So, in waſte upon a leaſe by the father of the plaintiff, that 
the leaſe was by the father, and his wife now alive. 75. D. 
4. 11. c. 52, / 28. 

So in a writ of entry, if the demandant alledge a leaſe by A. 
to B. the defendant may plead, that C. demiſed and not A. 
Kelw. 93. 

But it is ſufficient, if the ſubſtance, and effect of the demiſe 
be purſued ; as, if a man bring a dum fuit infra ætatem againſt 
his own leſſee, a plea, that the demiſe was made by the demand- 
ant, and another his jointenant, is not good, if the other be 
dead. Th. D. J. 11. c. 52. / 3, 11. 

So in a cui in vita ſuppoſing that the tenant had no entry but 
by S. to whom her kuſband demiſed, it is no plea, that the huſ- 
band demiſed to S. and his wife. Th. D. I. 11. e. 52. / 4. 

- Soif two parceners make a demiſe, and one of them die without 
iJuc, the other ſhall have waſte, ſuppoſing the demiſe from her- 
ſelf only, Per Finchden, 45 Ed. 3. 17. Th. D. I. 11. c. 52. /. 18. 

So, if waſte be brought upon a demiſe by the plaintiff, if the 
defendant plead that the pl ai1ti and three 4. demiſed, reſerv- 
ing the reverſion to them four and their heirs, the plaintiff may 
reply, that the three releaſed to him and his heirs. 46 Ed. 3. 17. 
33 H. 6. 4. Th. D. J. 11. c. 52. fl 18. | 


So it may be pleaded in abatement, if the demandant ſue by 
an action of a higher nature than his eſtate allows: as, if tenant 
in tail bring a writ of right, it may be pleaded, that the demand- 
ant had nothing the day of the writ purchaſed, except to him and 
the heirs of his body. Th. D. I. 11. c. 44. J 3+ 

99, if he bring a writ of cfinage. 4 Ed. 3. 139. Th. P. 


J. 11. & 34. / 7. 
So in waſte, if the plaintiff intitle himſelf by deſcent, it may 


be pleaded, that he is in by deviſe, Lut. 1557. 


And it is not neceſſary to traverſe the deſcent; for it is fal- 


ſified by the plea, Lt. 1558. 


Yet the traverſe will be good upon a general demurrer other- 
wiſe, upon a ſpecial demurrer. R. Lut. 1558. 


90, 


* ; ! 
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80, if the demandant or plaintiff miſtake the eſtate of the 


tenant or defendant : as, in waſte againſt one as tenant in dower, 
it may be pleaded, that ſhe held by gift made to her former huſ- 
band and her in frank-marr.age. 18 Ed. 3. 32.b. Th. D. J. 11. 
6. 53+ {+ 3- | 

855 in waſte againſt one as tenant by the curteſy, that A. was 
ſeiſed and deviſed to him for life, Semb. 29 Ed. 3. 34. [27.] 


Th. D. J. 11. c. 53. / 4- 
So, in an account againſt one as bazlee, that he was guardian in 


ſocage. Th. D. JI. 11. c. 35. J 13. 


So, if the demandant miſtake the entry ſuppoſed to have been 
made by the tenant: as, in a writ of entry agajnſt a dean and 


(H. 30.) 
Miſtake ot 


chapter ſuppoſing that they had not entry but by A. the father of * entf. 


the demandant, it may be pleaded in abatement, that the dezn 
found the church ſeiſed of the tenements. Th, D. J. 11. c. 54. 
14. 
| f So, in a writ of entry for lands, into which the tenant had not 
entry, till after a difleiſin which H. made to the anceſtor of the 
demandant, it may be pleaded, that he entered as ſon and heir 
to H. and ſo the demandant might have had a writ of entry 
within the degrees. 5 Ed. 3. 216. Th. D. J. 11. c. 54. / 17. 
Or, that the tenant and H. are the ſame perſon, and that H. 
infeoffed B. who granted by fine to the tenant; for then the 
demandant might have had a writ in the per and cui, and not in 


the f, Th. D. |. 11. c. 54. f. 22. 


c. 46. /. 1. Reg. pl. 292. n 

And in repleuin by two, that the property is in one only. 75. 
D. I. 11. c. 46. /. 2. 8. 2 Ed. 4. 23. 

Or, that the property of part is in one alone, and the property 
of other part in the other alone. 10 Ed. 4. 4. 2 K. 3. 15. 6. 
Th. D. J. 11. c. 46. / 9. 

So, in replevin by huſband and wiſe, that the property is in 
the huſband alone. Af. Ent. 6. 

But it is ſufficient, if the plaintiff had a ſpecial property, tho” 
the general property was in another : as, if the cattle taken were 
levant and couchant upon his land. Th. D. J. 11. c. 46. ,. 3. 

Or, if the goods taken were in his ward, or cuſtody. 47 Ed. 3. 
12. Th. P. I. 11, c. 46, ft 3. : 

Or, if they were the cattle of his villein. Th. D. J. 11. c. 46. 
. 4, 6. 

And, property in another, is no plea in treſpaſs. 27 H. 8. 21. 
20 H. 6. 19. Th. D. J. 11. c. 46. fo 6. a 


(H. 32.) For Matters ex poſt facto. 


So it may be pleaded in abatement of the writ, that ſince the 
laſt continuance the plaintiff or demandant died. Reg. 5. 293- 
Af. Ent. $7 ©. . 8 | 
| F 4 So, 


ty. 


(H. 42.) 
Death of 
the de- 
mandant 0: 
plaintiſt. 


— 


— 
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80 2 writ ſhall-abate, if the demaddant ur plaintiff dies after 
verdict, and before the day in bank; for this matter may be 
moved in arreſt of judgment. Cro. Car. 509g. Con per Berkley, 


Mar. 65. Acc. 1 Sid. 143. 


Or, the court in their diſcretion may put the party to a vrit of 
error. R. 1 Sal. g. 

So, if the huſband dies in an action by huſband and wife; 
for they are but one perſon. Cro. Car. 509. 

Yet by the fer. 17 Car. 2. 8. made perpetual by fat. 1 Jac. 2. 
17. In no action real, perſonabh or mixt, thall the death of either 
party between the verdict and judgment be error, ſo as judgment 
be entered within two terms after verdict. Vide pot. (J. 34.) 

[Yet his repreſentative muſt ſue out /cire facias before he 
can have execution; and if execution be executed without it, it 
ſhall be ſet aſide. and the money levied returned. Earl v. Brown, 
P. 24 G. 2, 1 Will. 392.) | 

And by this ſtatute, the judgment relates to the life of the 
party, ſo as to avoid meſne debts payable by his executor. R. 
Ray. 210. 1 Lev. 278. | | 

80 by the common law, if the plaintiff dies after the day in 
bank, judgment ſhall be entered; for no continuances are after- 
wards entered. 1 Vent. 59, 90. 1 Sid. 462. 

But an action by a mayor and commonalty does not abate by 
the death of the mayor. Th, D. J. 12. c. 1. . 15. Cont, 
1 Sal. 398. 

Nor an action by a dean and chapter, by the death of the dean, 
if there was another dean choſen before the day in court, and 
the firſt dean was not named by his name of baptiſm. Th. D. 
J. 12. c. 1. / 15, | 

Otherwiſe though he was net named by his chriſtian name, if | 
there was no other dean before the day in court. Th. D. J. 12. 
c. 1. /. 15. | 

80 an information does not abate by the death of the attorney 
general, 2 Bul, 261. 57 

Nor by the death of a relator, who informs for the king, 
2 Bul. 134. 262, Hord. 161. 

Otherwiſe if an informer, who ſues gui tam, &c. dies. R. 
2 Bul. 134. R. that the attorney general in ſuch caſe may pro- 
ceed for the king. Cro. El. 583, Vide Me. 541. 

Nor an appeal in the ſpiritual court by the death of the ap- 


" pellant, R. 2 Leu. 6, . 


Nor any ſuit there by the death of the party. Agr. 2 Rol. 20. 
1 Fent. 134. Cont, if the party die before iſſue. 1 Leo. 278. 
If plaintiff in replevin dies after declaration, and before avow- 
ry, there can te no writ de reiomuo habendos, but defendant may 
diſtrain again. Curſield v. Corney, M. 32 G,2. 2 Will. 83. 
[If plaintiff dies after rule by conſent to refer to prothonotary, 
before his report his executor may be made party to rule, and 
prothonotary proceed without defendant's conſent. Barnes 210.} 
Or if there be a ſpecial verdict in vacation, and plaintiff die 
in term, judgment (by conſent) may be entered as of the — 
J 


* 


SS BAT FE M ENT. 73 


124. 


go in all real actions, the death of one of the demandants or — 33.) 
plaintiffs ſince the laſt continuance may be pleaded in abatement : one 4 
as, in an aſſiſe. Vide Bend. pl. 74. demandants 
Tho' one of the demandants be ſummoned and ſevered, and r Plainufts, 
then dies : as in an aſſiſe, or other original action by jointenants, 
if the one is ſummoned and ſevercd, and dies. 10 Co. 134. 4. 
So in a real action by parceners, where one is ſummoned and 
ſevered, and dies, 10 Co. 134. a. 
And this, as well when the parcener has iſſue, as when not. 
10 Co. 134. a. 
So in a,-ſcire facias in a real action: as, in a ſcire facias upon a 
judgraent in an aſhſe by huſband and wife, if the huſband die, 
the /cire facias abates. Bro. Brief 29 
So, generally, in all actions, the * of one plaintiff ſince 
the laſt continuance, may be pleaded in abatement. R. 2 Lev. 
82, Cart. 193. 
As in attaint. X. Ms. 9, 17. 
Tho' the property ſurvives to the other; as, in trover, R. 
2 Lev. 82. 1 Vent. 235. Ray. 463. Per three J. R. Cont, 
2 Bul. 262. 
In a vrit of error. 10 Co. 135. a. R. Yel. 208. 3 H. 7. 1. 
Co. En. 271. c. 2 Bul. 231. 1 Sho. 187. R. 1 Sal. 319. 
In indebitatus afſumpſit. R. 3 Mod. 249. 
In treſpaſs by jointenants, R. 2 Cro. 19. Dub. Cro. Car. 
O . 
© exccution ſued 2 a ſtatute- merchant. 25 Ed. 3. 38. 
[T. 25 Ed. 3. 81. pl. 13.1 
But now - the flat. 8 & 9 I. 3. 10. If one of the plain- 
tiffs die, and * cauſe of action ſurvive, the writ fhall not abate, 
put the death being ſuggeſted on the roll, the action ſhall pro- 
ceed at the ſuit of the ſurviving plaintiff, 2 Mod, Ca. 115. 
And if the plaintiff die, (cho but one,) where the action might 
be originally proſecuted by his executors or adminiſtrators, = 
interlocutory judgment and before final judgment, the action | 
ſhall not abate. s 
But in perſonal, or mixt actions for a chattel or entire thing, 
which ſurvives to the other, if the one be 1 and ſevered, 
and die, the writ ſhall not abate. 10 Co. 134. 5 
As in a writ of ward of the body. 10 Co. 134. 6 . 
In detinue of charters. 10 Co. 135. 4. 
In a quare impedit. 10 Co. 134. b. 7 Co. 26. b. 
In a writ of debt by two executors. 10 Co. 134. 4. 135. a. Read 
and Redman, Th. D. I. 12. c. 1. / 5. Adm. 1 Vent. 235. 
8o in a judicial writ, where the one is ſummoned and ſevered, 
and dies, the writ ſhall not abate; as, in a ſcire facias by 3 join- 
tenants. 10 Co. 134. 5. 
Or, by parceners, where ſhe who dies has no iſſue. 10 Co. 


134. 5. 
Otherwiſe, 
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Otherwiſe, if ſhe has iſſue. 

Nor in a judicial writ in perſonal actions, if the one die 
hho he be not ſummoned or ſevered ; as, in a guid juris ane 

Co. 135. a. Cart. 194. a 

So the writ ſhall not abate by the death of one of the plaintiffe 
when the ſurvivor cannot have another writ without Prejudice, 
though he be not ſummoned and ſevered : as in a quare impedi 
upon a plenarty and ſix months paſſed, or when a lapſe will incur, 
10 Co. 134. 5. 7 Co. 26. 5. 2 Cro. 19. ö 

Tho' the guare impedit be by huſband and wife, and the wiſe 
die. 7 Co. 26. b. | l 

So the writ ſhall not abate by the death of one of the plaintifh 
when it is only for a diſcharge: as, in an audita querela. 10 Co. 
135. a, Yelv, 209. 2 Cro. 19. 

[So if huſband and wife ſue in prohibition, and huſbard dies 
the ſuit is not abated, Middleton v. Crofts, M. 11 6. 2. 


B. R. H. 395.) 0 


PA © ww 


{ 


So, if the informer die, the attorney general may proceed for 4 
the king's moiety. R. Mo. 541. Vide Cro. El. 582. | 

A plea in abatement, that two plaintiffs are dead, is good, 1 
tho' the death of one is ſufficient. 2 Lev. 82. | 

But a plea of the death of a plaintiff or defendant is not good, 0 
if it conclude with judgment of the writ et quod breve caſſetur; - 


for it ought to pray judgment /i curia ulterius velit procedere ;, for 
the writ was abated in fact before. R. 3 Lev. 120. Vide ppl 6 


(J. 12.) 


(H. 34.) So, the death of the tenant or defendant ſince the laſt continu. 


— of ance may be pleaded in abatement. 7 
e tenant So, the death of the defendant after a verdict before the di 0 
D 


4 


or defend- 
ant. in bank, may be moved in arreſt of judgment. Co. Car. 509. 


I Sid. 131.—D. that it was not proper in arreſt of judgment, 
| becauſe the parties had no day to plead; but it was error. 3 Les. f. 
So, death after garniſhment in detinne abates the writ. 21 H. b. 
39. [35.] Th. D. J. 12. c. 2. ,. 37. 
So, the death of the defendant any time before the aſſiſes. R. 
1 Sal. 8. Vide ante (H. 32.) | | 
But by the fat. 17 Car. 2. 8. it ſhall be aided, if either party a; 
die between the aſſiſes, and the day in bank. So if after the 
aſſiſes begin. R. 1 Sal. 8, 
So, by the death of the defendant in the ſpiritual court, before | 
iſſue, viz. Ante litis cunteſtationem, the ſuit ceaſes. D. 1 Leo. 278. 
But a writ ſhall not abate by the death of the defendant, after ſ 
the firſt judgment, and before final judgment; as, in an account. 4 
R. 1 Leo. 263. 3 Les. 68. 12 
Or, after judgment in treſpaſs, before a writ of inquiry. | 
1 Leo. 263. 3 Lev. 68. | | 
And the writ does not abate, by the death of the defendant in ſh: 
error upon a judgment in dower ; but a ſcire fac:as ſhall go againſt . ; 
her executors. R. Yelv. 113. N 


80 


ABATEMEN T. 
So, generally, in error, by the death of the defendant the 


writ does not abate, but a /cire facias ad audiend” errores ſhall go 
againſt his executors. R. 2. Bul. 231. Per Holt, Sho. 186. 

Otherwiſe, where upon a writ of error the record itſelf is not 
removed, but only the tranſcript; for there, by the death of the 
defendant the error abates; as, in error in the exchequer-cham- 
ber upon a judgment in the king's bench. Semb. 1 Sho. 187. 
vb, Cont. Mo. 701. 

So, by the death of the defendant in the ſpiritual court, after 
luis conteſlationem, the ſuit does not ceaſe. 1 Leo. 278. 

Nor in the admiralty. Semb. 1 Sal. 33. 

Nor, by the death of the appellant, after an appeal from a 
ſentence in the ſpiritual court. R. 2 Lev. 6. 


| So, the death of one of the tenants or defendants in a real 
action; as, the death of one jointenant in an aſſiſe. Bro. Brief 
205. Adi. Bend. pl. 74. 
The death of one of the tenants in a præcipe quod reddat. Bro. 
Brief. 400. | 
In a right of advowſon againſt parceners or jointenants. R. 
Cro. Car. 5 74, 583, 585, 589. Hard. 113. Jen. 452. 
In an aſſiſe againſt huſband and wife, if the huſband die. 
Bro. Brief 295. 
In an action upon the caſe againſt two executors, if one dic. 
$42. 56. 
If he dies after iſſue joined, before trial. Sh. 56. 
So in a perſonal action for a duty; as, in debt. 50 Ed. 3. 
7. b. 40 Ed. 3. 26, 6. Th. D. J. 12. c. 2. / 30. 
In debt againſt three executors. R. 1 Leo. 44. Adm. Pl. 
Cm. 186. b, Bro. Brief 234. 
In detinue of charters againſt executors. 2 H. 4. 18. . Th, 
D. J. 12. c. 2. / 34. 
In ofſumpfit againſt two executors. R. Ray. 131. 1 Lev. 165. 
1 Sid, 259. 
In an action upon the caſe for diverting a water-courſe. Carth. 
149. | 
In an action for words againſt huſband and wife, if the wife 
die. R. Hab. 129. Hard. 151, 152. 

In a writ of ward. Bro. Brief go. 

So, in an account. Dub. Cro, El. 701. D. Acc. Ray. 131. 

In error, againſt the three plaintiffs in the firſt action. 3 H. 7. 
7 14 H. 7. ult. Vide 2 Bul. 231. Th. D. J. 12. c. 2. 

42. | 
So, in an action againſt two, tho' the ſheriff returns a cepi 
crpus for both. Bro. Brief 91. 

But an action ſhall not abate by the death of one of the 
tenants or defendants, when the other has the whole by ſurvivor- 
ſhip: as, in mort dancgſfor againſt two jointenants. Th. D. J. 12, 
6.2, fo 5. Cro. Car. 574, 3 Mod. 249. Hard. 113. 

In error againſt an heir and terre-tenants, and the heir dies. 


42 IJ. pl. 22. 75. D. J. I2. c. 2. /. 25. 
| Nor, 


(H. 35.) 
Death of 
one of the 


tenants or 
defendants. 
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(H. 36.) 
Death of 
a ſtranger. 
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Nor, when the action is founded upon a tort : as, in an alice, 
againſt two diſſeiſors, if the one die. 23 Aff. pl. 10. T3, D, 
J. 12. c. 2. /. 4. Dy. 175. a. Cro. Car. 5 74. 

In treſpaſs. Bro. Brief 80. R. Yel. 209. R. 2 Lev. bz. 
K. Cro. El. 145. Th. D. J. 12. c. 2. /. 36. 

'Tho' they are charged jointly. 2 Cre. 19. 

In ejectment. NR. Mo. 469. TY. D. JI. 12. c. 2. /. 27. 

In ejectment againſt huſband and wife, if the huſband dies 
for it is in nature of treſpaſs, and judgment ſhall be entered 
againſt the wife alone. R. 2 Cro. 356. Hard. 161. | 

In trover. D. 3 Mod. 249. | 

In conſpiracy, Bro. Bri:f 380. Qu. Th. D. I. 12. c. 2. 
fo 27. 44 Ed. 3. 22. 

In deceit to reverſe a fine of land in ancient demeſne; for it is 
in the nature of treſpaſs. R. Mo. 13. 3 Lev. 3. R. Bend, 
Pl. 91, N. 4 Leo. 197). 

In an action for an eſcape againſt the two ſberiffs of York, R. 
Cro. El. 625. Vide Hard. 115. Semb. Hard. 161. 

In replevin. D. Cro. El. 625. R. Cro. El. 574. 2 Cro. 19. 
R. Dy. 175. a. If the defendants avow en auter droit. Mo, 
395. | 
Otherwiſe, if the defendants in replevin make conuzance in 
their own right. Mo. 395. 

In ejectment of ward, or raviſhment of ward. 12 H. 4. 10.4, 
Th. D. J. 12. c. 2. /. 31. 

In a quare impedit. Th. D. I. 12. c. 2. . 35. 7 Co. 26. b. 


Hard. 113. Dy. 194. b. 9 H. 5. 6. b. 11 H. 6. 53. a. 


So, in treſpaſs againſt huſband and wife, if the huſband die; 
Dub. Cro. Car. og. Semb. Cont, Th, D. J. 12. c. 2. fe 10, 17 

So, in an action upon the caſe againſt huſband and wife, where 
the huſband is named for conformity; as, for words by the wife. 
R. Hard. 15 1. 

Or, if the wife dies. R. Cr. Car. og. 

Nor, in a waryantia charte upon a warranty by huſband and 
wife, and the heir of the huſband, if the wife dies. R. Mo. 859. 

Nor, when the action is only for a diſcharge ; as, in an audits 
guerelu. 10 Co. 135. 4. Th. D. 1.12. c. 2. f. 32. 

Nor, by the „lat. 8 9 W. 3.31. In partition. 

So, in error againſt executors, if ane of them dies, the writ 
does not abate. R. Cro. El. 652, 

Yet, where the action is founded upon a tort, the death of 
one of the defendants the day of the writ purchaſed will be a good 
plea in abatement : as, in treſpaſs. Bro. Brief 175. Hard. 114 


Vide ante (E. 16.) 


So in a quare impedit. 11 H. 6. 53. | 

But now, by the flat. 8 & 9 I. 3. 10. If one defendant die, 
and the action ſurvive againſt the other, it ſhall not abate ; but 
the death being ſuggeſted on the roll, the action ſhall proceed 
againſt the ſurviving defendant. 


So the action ſhall not abate by the death af any, who is not 
party to the writ ; as, warrantia charte being brought by the te- 
| | nam 


\ 
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nant in the aſſiſe, does not abate by the death of the demandant 
in aſſiſe. Th. D. I. 12. c. 10. / 1, 

A writ of ward does not abate by the death of the heir. T5, 
D. J. 12. c. 10. /. 2. 

Nor a writ of raviſthment of ward. Th. D. J. 12. c. to. /. 6. 

Otherwiſe, of a writ of ward of the body. 9 Ed. 4. 53. Th. 
D. J. 12. c. 10. / 6. 

80 a writ of meſne does not abate by the death of the lord pa · 
amount. Th. D. J. 12. c. 10. /. 11. 

Nor a writ of waſte againſt tenant pur auler vie, by the death 
of ceſſug que vie, Th. D. I. 12. c. 10. f.g. 

But if, by the death of a ſtranger, no cauſe of action remains, 
the writ ſhall abate by his death: as, if the meſnalty be fore- 
judged, a writ of mefne ſhall abate by the death of the lord para- 
mount; for the tenant cannot be attendant upon a dead perſon. 
B. D. J. 12. r. 10. /. 11. 

A writ againſt tenant per auter vie abates by the death of cęſtuy 
que vie, and the entry of him in the reverſion. 75. D. I. E. 
ts 10. . 4y 5 + 

fs — in tail againſt tenant for life abates by the death 
of the iſſue, by which he becomes only tenant in tail after poſſi- 
bility of iſſue extinct, 2 H. 4. 20, 22. 3 H. 4. 5. Th. D. 
1. 12. c. 10. fo 7. 


So the action ſhall not abate by the death of any, Who is not (t.. 47.) 
party to the writ, tho' he be named upon record: as, if a vouchee Death of 
die after entry into warranty, or before. Th, D. J. 12. c. 3. — 
ſ. 2. For the tenant may revouch the heir. 

If huſband and wife are vouched, and the huſbanddies. 18 Ed. 3. 

17. Th, D. J. 12. c. 3. / 6. 

So, if tenant by reſceit, or he who prays to be received, dies. 
Th. D. J. 12. c. 4. 

80, if the tenant prays in aid, and the prayee dies. Th. D. 
I. 12. c. 5. 

So in detiuue, if the garniſhee dies after a plea to iſſue, 75. D. 
J. 12. c. 6. 


So, if the attorney named upon the record dies. 5 H. 7. 3. 


At common law all actions abated by the demiſe of the king, (H. 38.) 
and the defendant went without day. _ 2 
And all pleas, and proceſs was diſcontinued. 7 Co. 30. a. OE bis 
. And all proceſs not returned, was loſt. 7 Co. 30. 4. Bend. , 
121. ; 
Tho' it were in an appeal, that abates. 2 H. 7. 10. 6. 
So, of a writ for promotion of ſerjeants. 2 Cyv. f. 4 
But by a general re-ſummons, or re-attachment, the original 
or iſſue, (if it was joined) ſhall be revived; for it was a full 
record. 7 Co. 29. b. 1 Ed. 4. 1. a. 
And by a fpecial re-ſummons, or re- attachment, all proceſs, 
o not upon record, ſhall be revived ; as, voucher, garniſhment, 
oc, 7 29. b, 
* Let 


| Expire before the return, the plaintiff by the common law ſhall 
and not by the return of the ſheriff. 7 Co. 30. 


the plaintiff ſhall have a certiarari and re-attachment. 7 Co. 304 
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Yet in an appeal the re- attachment muſt be within the year, 3 
well as the original. 2 H. 7. 10.6. 

But now, by the flat. 1 Ed. 6. 7. By the death of the king 
no action, ſuit, bill, or plaint, depending between party and 
party in any court of record, ſhall be diſcontinued and put with. 
out day; but the proceſs, pleas, demurrers, and continuances, 
{hall ſtand good in the Tame condition as if the king had lived. 
And therefore, all judicial writs or proceſs ſhall be executed in 
the time of the ſucceſſor. 7 Co. 30. a. R. 1 And. 45. 

And all proceſs upon an original, which was awarded and re. 
turned in the time of the predeceſſor. Dy. 165. a. Bend. pl. 
121. R.1 And. 45. 

And an action upon a penal ſtatute by 9½ tam, c. and all 
proceedings upon it ſtand, notwithſtanding the demiſe of the 
king, as well as other actions; for this action is at the ſuit of the 
party. R. Cro. Car. 10. Hutt. 82. R. 3 Lev. 207. Vid 
action upon flat. (E. 2.) 5 

And a latitat; for that is founded upon a bill of Middleſex, and 
is depending. R. Tel. 52. 

Yet the fat. 1 Ed. 6. 7. does not extend to actions in a coun- 
ty court, or other court not of record. 7 Co. 30. ö. 

Nor to actions in which the original is not returned ; for be- 
fore the return it is not depending. 7 Co. 30. a» K. 1 And. 44, 
5. Bend. 79. 

Except in caſes of neceſſity : as, in an appeal, if the year wil 


have a certiorari to the ſheriff returnable in B. R. and upon that 
a re- attachment; tho' the writ comes into court by certiorar, 


So, in a formed againſt a pernor of the profits within a yea 
after the title accrued ; if the year will expire before the rcturn, 


So the ſtatute extends not to actions at the ſuit of the king: 
and therefore, a quare impedit by the king is abated by his death: 
or other original writ brought by the king. 7 Co. 31. 2 Cre. 14, 
[And if the king brings a writ of error in quare impedit, it 
abates by his death. Rex. v. Archbiſhop of Ardmagd, T. 3. G. 2. 
Str. 837. Fort. 213.] : 

So in an information by the king, all the proceedings upon it 
are abated and loſt, 7 Co. 30. 3. 2 Cro. 14. 

So, in an information by the attorney-general for the king, 


7 Co. 30. , 
In an information by qui tam, c. 7 Co. 30. Vide Mo. 748. j 
as to the king's part. Vide Mo. 541. | 
[But information in the nature of que warranto, does not abate. , 
Rex v. Powell, M. 1 G. 2. Str. 782.] 
In an indictment, all proceedings upon it are abated and loſt & 
k 


7 C2. 30, 31. 2 G0. 14. 
But the information and indictment ſtand, being upon record, 
and to avoid the miſchiefs that would otherwiſe enſue z but the 
| defendant 


3. 


* 
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geſendant ſhall appear and plead de novo. 7 Co. 30. 5. 2 Cro. 14. 
3 Lev. 207. R. Mo. 748. 

And that, after iſſue and verdict. 2 Cro. 14. 

And, upon ſuch information for the king alone, or by gui tam, 
ga there ſhall be a re-ſummons, or re-attachment. Mo. 748. 
Mad. Int. 403. 

80, if an extent upon an outlawry be traverſed, plea, replica- 
tion, and demurrer upon it, all abate, except the outlawry and 
extent. R. Hard. 136. 

Yet in debt by qui tam, &c. upon a penal ſtatute, the pro- 
ceedings are not abated, NR. 3 Lev. 207. 

$o informations in Engliſh are not diſcontinued ; becauſe there 
are no continuances upon them. Mo. 748. 

And now by the fat. 1 Ann. 8. it is enacted, That no writ, 
plea, or proceſs, or other proceeding on any indictment, or in- 
formation, or for any debt, or account to her majeſty or ſucceſ- 
ſors, ſhall be diſcontinued, and put without day by her or their 
death, but ſhall continue in force, and may be proceeded upon. 

And no original writ, writ of mf prius, commiſſion, proceſs, 
or proceeding out of any court of equity, or upon any oſſice or 
inquiſition, nor any writ of certiorari, or habeas corpus in any cauſe 
criminal or civil, nor any writ of attachment or proceſs for 
contempt, ſhall be abated or diſcontinued by the death of the 
queen or her ſucceſſors. Vide Officer (K. 10.) 


And the ſaid ſtatute ſhall extend to Ireland, Ferſcy, Guernſey, 


and all her majeſty's dominions in America, or cllewhere, 
(Scire facias to repeal grant of a market, is an original writ, 
and within the general words of Hal. 1 E. 6. c. 7. and 1 Ann. 


.. 8. and does not abate. Rex v. Eyre, H. 3 G. Strange 43.] 


When commiſhons, Wc. are determined by the king's death, 
Vide in Officer, (K. 10.) 


So, by the common law, an aſſiſe abates by the death of the 
juſtices before iſſue. 4 H. 7.8. Th. D. J. 12. c. 8. / 2. 

So, for the not coming of the juſtices at the day, to which the 
alkiſe was adjourned. Cro. El. 12. 

Tho' the adjournment was to Serjeanr's Inn, and the term be- 
ing adjourned from Weftminfter to Hertford, was there adjourned 
to the next term. Cro. El. 12. 

So a writ of error directed to the chancellor and treaſurer in 
the exchequer chamber abates by the death of the chancellor or 
treaſurer, tho' not named by their proper names; ſo that no 
judgment ſhall be given, till a new writ of error. R. Fon. 365. 
: — 5 writ of right does not abate by the death of the lord. 

ra. J. 5. c. 3. | | 

And by the flat, 1 Ed. 6. 7. Aſſiſe of novel diſeiſin, mort dan- 
cor, juris utrum, or attaint, ſhall not be diſcontinued, or put 


without day by death, new commiſſion, aſſociation, or the not 


coming of the ſame juſtices, or any of them, 


by) 


19: 


(H. 39.) 
Death of 
the juſtices, 
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(8.48) Jo it may be pleaded in abatement to an aſſiſe by a daughter 
ou = heir, That fince the laſt continuance a nearer heir is born. 

r. RD 12 ft + | 
Bo, in an aſſiſe by an heir againſt his guardian; 11 AF. pl. (. 
- Bo, in a right of ward of the body, it may be pleaded, That 
the heir became of full age pending the writ. 9 Ed. 4. 52. [50,] 

rr H. 6.8. Cort. Th. D. J. 12. C 15. | 

So, in an action by an admmiſtrator durante minori etate of 4, 
That A. has attaincd his age of 21 years. Lat. 342: Dub, 
Mo. 462. 

But it is no plea, unleſs ſuch act of God defeats the whole ac: 
tion; as, in raviſhment of ward, it is no plea, That the heir he: 
came of full age pending the writ ; for the. phintiff fhall proceed 
for damages: 9 Ed. 4. 52. [59:} Th. D. J. 12. r. 15. 

H. 41.) o it may be pleaded in abatement, That the plaintiff !s pro- 

AQ of the feſſed pending the writs Th. D. I. 124 c 11% 1. 

Profe nen. But, to profeſſion pleaded, the plaintiff may reply, that he 
was afterwards deraigned. 9 H. 5. 1. Th. D. J. 12. c. 1; 
fe 2. | 

And it is no plea in abatement, that the tenant or defendant 
is profeſſed, Th D. J. 12. c. 11, | 

Vide ante (E. 5. F. 1.) | 

(H. 42.) So it may be pleaded in abatement, That the demandant or 

Eorenture, plaintiff took huſband pending the writ: Th. D. I. 12. 4. 1, 


the is now ſole. 9 H. 5.1: Th. D. J. 12. c. 12. %. 7. 


Aff Ent. 9, 10. Vad. M. 68. 
5 Or, chat one of the demandants or plaintiffs took huſband. Tt; 

J. 12. c. 12. /. 2. | 2 

Tho there x. a fever mce aftzy coverture. Dub. Th, D, 
J. 12. c. 12. /. 2. Agr. 10 Co. 134. b. 

Tho' ſhe married by coercion of the ſpiritual court, upon 4 
contract before the writ purchaſed; 4 H. 4:55. Per Strange, 
7 H. 6. 15. Th. D. I. 12. c. 12. / 4. 

But the writ does not abate by the taking of huſband, unleſs it 

eaded. Th. D. J. 12. c. 12. / 3. K. 1 Leo. 169. 
or, by a marriage after verdict, and before the day in bank; 
4 H. g. 1. 1 Sid. 143. Th: D. J. 12. c. 12. / 5. 

Nor, by a marriage after judgment, and before execution in 
an appeal. it H. 4. 48. ö. 21 Ed. 4. 87. [73.] Th.D. 
FA 12. c. 12. /. 6. [ 

Nor, by a marriage after ſummons and feverance, 10 C 
734. 5. | A When 
And the plaintiff may reply, that her huſband is dead, and that 


Or, that there is a divorce between them. Did. | 
| That the day of the original purchaſed, et ſemper poſtea, ſhe was 
fole, and not covert, Cc. Aft, Ent. g. 2 

So, if the replication be, That after the original purchaſed 
non cepit virum, it is well. R. Lut. 1640. 1. Vide Aft, Ent. 10- 

And the writ does not abate, if the defendant takes huſband 


pending the writ, Adm. 2 Rol. 53. f 1 


-—2 
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If a defendant feme ſole at the time of bringing the writ takes 
huſband before appearance, and gives bail by her married name, 
yet the writ does not abate; nor it can be aſſigned for error, 
King v. Jones, 7. 2 G. 2. Str. 811. LA. Raym. 1525. 

It defendant is arreſted in inferior court, marries, and removes 
plaint by habeas corpus, coverture is no good plea, Barnes 355.] 

But, if the defendant takes huſband after iſſue joined, and has 
judgment which is reverſed, before the wife be taken in execution 
for the coſts in error, there ought to be a ſuggeſtion upon the roll, 
that ſhe was married; otherwiſe, the huſband and wife may have 
falſe impriſonment. R. Lane, 48, 52. 

Vide ante (E. 6. F. 2.) | 


Soit may be pleaded to an action, by huſband and wife, That (H. 43.) 
they are divorced pending the writ, Th, D. J. 12. c. 13. 6 Ed. 3. Divorce. 
249. 25 Ed. 3. 39. b. [82] 

Whoever pleads a divorce, muſt ſhew before whom, and for 
what cauſe. 9 Ed. 4. 25. [24-]) Th. D. I. 12. c. 17. . 12. 


8o it might be pleaded in abatement, that the plaintiff or de- (H. 44.) 
mandant had accepted a dignity pending the writ; as, that he Arceptance 
wa e archbiſhop or biſhop, Vide ante (E. 20. F. 19.) * 

Or duke, marquis, or earl. ' 

Or abbot. Th. D. J. 12. c. 16. ,. 3. | 

Or knight. 7 H. 6. 15, 40. Th. D. J. 12: c. 16. , 4. 

Till by the fat. 1 Ed. 6. 7. it was enacted, That no writ, 
ſuit, Sc. ſhall abate, tho? the plaintiff or demandant be made 
duke, archbiſhop, marquis, earl, viſcount, baron, biſhop, juſtice 
of one bench or other, knight, or ſerjeant at law, pending the 
TEES 
And all knights are within the ſtatute ; as, knights bf the Bath, 
Ec. R. 1 Sid. 40. | | | 

Yet, if one be made a baronet, the writ ſhall abate ; for that is 
not within the ſtatute 1 Ed. 6. 7. unleſs he is a knight alſo. R. 
1 Sid. 40. R. Litt. R. 81. Dub. Cro. Car. 104, © 

Nor any new * Litt. 8 1. | 
0 a viſcounteſs, baroneſs, Sc. which are not named. D. 

tt. 81, | 

But the writ does not abate, if the dignity accrues to the de- 
mandant or plaintiff by the mere act of God; as if the dignity of 
earl deſcends to him pending the writ. 32 H. 6. 34. [29.] Th. 
D.. 12. e. 16. /. 6. 

Nor, if he, who has the dignity of an earl, be made duke, 
marquis, c. Dav. 60. a. | 


So it may be pleaded in abatement, that the plaintiff, who (H. 45.) 
ſues as executor, took adminiſtration pending the writ. - 1 
But it is no plea, that a defendant, ſued as executor, took ad- ftratlen. 


miniſtration pending the writ. 1 Lev. 69. 
Vox. I G | So, 
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(H. 46.) So, it may be pleaded, that the plaintiff or demandant is de. 
— e, Prived pending the writ; as, if an abbot be depoſed. T3, þ, 
1 „ I2. c. 17. . Fo . 0 

If the las Say FRA hoſpital be deprived by his ordinary; ſo 
he loſes his name. 8 Af. pl. 29. 31. The D. 1. 12. c. 17, [.,, 

So a writ abates by the reſignation of the plaintiff, 

'Tho' he be afterwards re-elected. 9 H. 5. 1. Th. D. J. 
2. c. 17. / 8, 

But a writ does not abate by depoſition of a plaintiff, why 
ſues as executor, Per two 7. Ow. 30. 

Nor, by tranſlation of the plaintiff from one biſhoprick 9 
another. 75. D. JI. 12. c. 17. / 7. 

Nor, by deprivation of the tenant or defendant ; as, if a 
abbot be depoſed pending a writ againſt him. Th. D. J. 1, 
c. 17. . 2, 3. 

N . by reſignation of the defendant as, if a vicar reſi 
pending a writ of annuity againſt him. 10 H. 6. 10. . Th, J. 
f. 12. c. 17. fo 10. 

If a man pleads deprivation, he ought to ſhew before whon, 
and 1 cauſe, 9 Ed. 4. 25. L24.] Th. D. J. 12. c. 1 
he I'2, | . » | 


(H. 4.) 80, if the demandant or plaintiff uſurps a right to that whid 
Default of he claims, his writ ſhall abate ; for he deſtroys his action by his 
nnter own act: as if he diſſeiſe the tenant pending an aſſiſe. Th, U 
plaintiff. J. 12. c. 21. % 3, II. 


As a diſſei- Or, ſeize the body of the infant pending a right of ward. 7. 
n. | 
pending the And the tenant ſhall plead this after default. 10 Ed. 3. 541, 
writ, Th. D. J. 12. c. 21. fe 7. | 

: But it ſhall not be pleaded after verdict, in arreſt of judgment 


5 Ed. 3. 201. Th. D. I. 12. c. 21. / 5. 


(H. 48.) 80, if the demandant enter pending the writ. 40 Ed. 3. 42. 
— Lut. 38. Th. D. J. 12. c. 21. % 3. 
a Or, enter into parcel, the whole abates. Th. D. J. 12. c. 21 
J. 8, 10, 19, 17, 21. Tut. 38. 
But an entry after verdict, and before judgment, does n 
abate the writ; for it cannot be pleaded. R. 2 Brownl. 231. 
235. R. Cro. El. 767. 
And it may be pleaded, pending the writ, before iſſue. 2 H.. 
b | 


f Or after iſſue, ſince the laſt continuance. 26 H. 8. 3. b. 2 Cn 
261. 

And therefore, the defendant ought to ſhew, how he enterch 
and at what time. Lat. 39. | 

And into what parcel in certain. R. 2 Cro. 262. 

But it muſt be ſuch an entry as makes him tenant of the land; 
and fo pleaded. - 

And therefore, if the demandant goes upon the land without 
claiming any thing, the writ does not abate. 5 Ed. 4. 60. f 
Com. 92. R. 1 Bul. 5, 9. 10. Th, D. J. 12. c. 21. / * 
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And the demandant may reply, that the tenant re-entered, 
and is now tenant. Th. D. J. 12. c.21. /. 22. 

So, by an entry for a condition broken pending waſte, the writ 
does not abate» Ou. Th. D. J. 12. c. 21. fo 12. 

Entry into a park to hunt. R. 2. B 31, 238. 


So, if the demandant demiſe the land to the tenant pending 
the writ. Th. D. I. 12. c. 20. | 

Or, if the plaintiff in a quare impedit preſent, and his preſentee 
is inſtituted and inducted pending the writ. 4 Ed. 4. 19. [18.] 
Semb. Cont. Th. D. J. 12. c. 19. J 2, 3. 

But in a quare impedit, if the biſhop defendant admit the clerk, 
pending the writ, it does not abate. 40 Ed. 3. 26. Th. D. 


4. 12. Go 19. /+ 1. 


80, if the plaintiff in an aſſiſe for rent diſtrains for the rent. 
Th. D. J. 12. c. 23. /. 1. 

So in a ceſſavit, if he diſtrains for ſervices pending the writ, 
93. D. J. 12. c. 23. . 2. 

So if the demandant recovers parcel againſt the tenant by ano- 
ther writ. 38 Ed. 3. 16. [13.] Th. D. J. 12. c. 30. / 21. 

Otherwiſe, if his bailiff diſtrains without his privity or conſent, 
Th. D. JI. 12. c. 23. % 1. 

So, by diſtreſs for homage of the tenant, an aſſiſe for rent 
does not abate. 47 Ed. 3. 7. Th. D. I. 12. c. 23. f. 3. 

An aſſiſe of common of paſture abates, if the plaintiff uſes the 
common pending the writ. 33 A. pl. . | 

Otherwiſe, if the beaſts come there by eſcape. 33 A. pl. g. 

An aſſiſe of nufance ſhall abate, if the plaintiff abates the nu- 
ſance pending the writ. 46 Ed. 3. 24. Th. D. I. 12. c. 25. 


So, if the plaintiff receives part of his demand pending the 
writ, the writ abates. Th. D. J. 12. c. 22. 

As, in a bond with condition to pay a leſs ſum, receipt of 
part of the ſum abates the ſuit. 5 H. 7. 41. 4. Aft. Ent. 7: 
Th. D. J. 12. c. 22. f. 3. | 

So, receipt of part in debt upon a fingle bill. Adm. Al. 63. 

And a plea of receipt of parcel abates the whole writ. 4. Ed. 4. 
25. Semb. 2 Vent. 135. Th. D. J. 12. c. 22. f. 2. 

But it muſt be pleaded, ſince the laſt continuance. Per Brian, 
H. 7.41. a Th. D. I. 12. c. 22. fr 3. 

Muſt ſhew an acquittance for the money teceived. R. Al. 63. 

And it may be replied, that the receipt was for another debt. 
Aft. Ent.-8. 

So, receipt of a collateral thing does not abate the writ : as, 
upon an obligation to deliver twenty quarters of wheat, if he 
plead acceptance of fifteen pendente brevi. R. Cro. El. 253, 260: 


So in all caſes where the demandant relies upon a default, if 
it be found, tried, or adjudged againſt him, the writ abates. 
Th. D. J. 12. c. 28. 

G 2 So 


82 


(H. 49.) 
Demiſe, &c: { 


(H. 50. 
Purſurt 2 
other re · 


medy. 


(H. 51.) 
Neeeißt of 
parcel, 


(H. 52.) 
Saving a 
default, 


—_— Oe. 
« SI is * 


— 
: 1 
iP x 
= 
» 4 
* [Ei 
* 
19 
N 
N 
4 
11 + 
J. 
"4 
f i 
i, 14 
vl 
oy * 
mn 
__ 
'Y 
Lo 
- 
„ 
14 | 
. 
a its 
q 
1 
1 
: | 
* $ 
* 
Re. 
"| 
Pas 
1 
K N 
af 
1 
11 
1 
Yr 
.. 
"A 
* 
5 
= 
. 
. 


84 A B AT E M E N T. 


So in a writ againſt ſeveral, if the demandant relies upon the 
default of one of them, who ſaves his default, the whole writ 
ſhall abate. Th. D. J. 12. c. 27. / 4. | 


(H. x3.) So, if upon the urn of the grand cape, the tenant wages his 
Law of non» law of non-ſummons, the writ abates. Th, D. J. 12. c. 27. 
ſummons, Or if the demandant refuſes his law. Th. D. J. 12. c. 27, 

6, 7. 13. ; 
f And ra judgment ſhall be, that the demandant mil capiat pe- 
breve, and the tenant eat fine die. Co. Ent. 225. c. 

But if only one of the tenants makes his law of non-ſum. 
mons, the writ abates only for ſo much. Th. D. J. 12. c. 25. 
fe 3, 10, 11, 15. . | 

Zo, if the demandant releaſe the default, the tenant may plug, 
without waging his law. Co. Ent. 176. a. 

So, if the demandant be eſſoined at the return of the gan 
cape, the default is waived. h 

So the demandant may releaſe the default at the day giver for 
waging of law, or at the eſſoin day by aſſent of the tenan, 
Co. Ent. 223. 8 
The tenant may wage his law of non ſummons, where he waz 
not regularly ſummoned. Co. Ent. 225. c. Vide in Proci 
D. 1, 2, 3.) | +. 

: And Es to have witneſſes for his credit, when he wages 
his law : and this was enacted by magna charta, c. 28. 

For the regular trial of non-ſummons, ſhall be by wager of law 
duoderimd manu. Co. Ent. 225, 328. 2 Inſt: 45. 

Tho? the court may allow a leſs number than twelve. 

The tenant ought to wage his law in perſon, and not by at- 
torney. Co. Ent. 225. c. | 

And at the day given for waging of law he may be eſſoined; 
but if he makes default at the eſſoin day, he ſhall loſe his 
land. Co. Ent. 328. a. 

But if a corporation aggregate, which cannot wage their law, 
inſiſt upon non- ſummons, it ſhall be tried by the country. Th, 
D. J. 12. c. 27. / 18. | 


(H. $4.) If land be recovered by a ſtranger pending the writ, the writ 
Act of abates. Th. D. J. 12. c. 30. 
—— So, a recovery of parcel abates the writ for that part. Th. D. 
— J. 12. c. 30. fo 2. | 
writ. Tho? the recovery was by miſ-pleading of the tenant. 18 El. 
3. 28. 5. Th. D. J. 12. c. 30. /. 16. 
So a recovery in dower by default or render of the tenant, 
with an averment, that ſhe had a right to recover. Th. D. J. 12: 
& 30. . 17. „ 
So, a recovery by the tenant againſt the demandant himſelf by 
default. 7 Ed. 3. 360. W. D. J. 12. c. 30. / 7. 
So, an aſſigment of 'dower in chancery pending the writ, abates 
the writ for ſo much. Th. D. J. 12. c. 30. / 19. - 
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So, if two have a cauſe of action for the ſame thing, a recovery 
by one abates the writ of the other. Th. D. J. 12. c. 30. /. 27. 

But, if a recovery be pleaded, it ought to be pleaded, that 
execution is alſo ſued. Th. D. J. 12. c. 30. /. 22. 

But if the recovery was not againſt the defendant, but againſt 


2 IT it is no plea. Th. D. J. 12. c. 30. , 3. 
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So, it may be replied, that the recovery was by colluſion. 
Ed. 3358. Th. D. J. 12. c. 30. / 6. 
So if the tenant enfeoff another pending the writ, and after- 
wards diſſeiſe his feoffee, who recovers againſt him; ſuch re- 
covery does not abate the writ. Th, D. J. 12. c. 30. %. g. 

Nor, a recovery by nibil dicit, upon a writ brought after the 
Grſt writ purchaſed. Th. D. I. 12. c. 30. /. 11. 

Nor, a recovery by render, or default. 9 H. 6. 42. 7 H. 4. 
15. b. Th. D. J. 12. c. 30. /. 11, 16, 17, 18, 29. 

If a recovery be pleaded, it is a good replication, that the 
tenant was tenant the day of the writ purchaſed, and ſtill is. 
43 Ed. 3. 21. Th. D. J. 12. c. 30. / 3t. 


So the writ abates, if the tenant or defendant by his plea ſhews, (H. gg.) 
that the king is ſeiſed : as, in an annuity againſt a prior, a plea, ia of ths 
that the king has ſeiſed the priory into his hands, is good. 75. 

D. I. 12. c. 33. fo 1. 3. 

So, a recovery by judgment upon a verdict found for the king, 
pending the writ. 18 Ed. 3. 26. bo Th, D. J. 12. c. 30. , 15. 

So, it is a good plea, that the land was held of the king in chief, 
and the tenant died, whereby the land was ſeiſed into the hands of 
the king who is now ſeiſed. Th. D. J. 12. c. 33. % 6. 

But the writ ſhall not abate, if the tenant enfeoff the king 
pending the writ. Th. D. J. 12. c. 33. /. 9 

Or, if an office find a title in the king. Th. D. J. 12. c. 3. / 12. 


So the writ abates, if the eſtate of the plaintiff or demandant (H. 56.) 
determines pending the writ: as, in annuity for an annuity Eftate de- 
granted until the defendant preſent him to a benefice, if the de- — 
tendant pleads, that he did preſent him, and the plaintiff accepted vrit. K 
it, the writ ſhall abate, and the plaintiff ſhall have debt for the 
arrearages. 4 Ed. 3.123. Th. D. J. 12. c. 18. / 1. 

Or, if the defendant pleads, that he tendered a benefice to the 
plaintiff pending the writ. 19 H. 6. 54. 14 H. 7. 33. [32.1 
Th. D. J. 12. c. 18. / 1. 

So, if an annuity is granted for years, and the term elapſes 
pending the writ. 34 H. 6. 20. 6. 15 H. 7. 1. Sav. 28. 

Th. D. J. 12. c. 18. /. 3. 

If, pending waſte by tenant in tail, he becomes tenant in tail 
after poſſibility. D. 1 Rel. 82. 

So an action againſt a villein abates by the entry of the lord 
pending the writ. 3 H. 6. 34 4 H. 6. 14. Th. D. J. 12. 
| c. 29. fe 4. 

A writ againſt a mortgagee abates, if the mortgagor pays the 
money, and enters pending the writ. 39 Ed. 3. 36. [28.] 18 
Ed. 4. 27. [26.] 75. D. J. 12. c. 29. 2. | 
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An action againſt a diſſeiſor abates if the difſeiſee enters pend. 
ing the writ. Th. D. J. 12. c. 29. f. 3. | 

Or againſt the feoffee of a diſſeiſor. 7 H. 6. 17. Th. D. 
J. 12. c. 29. J 3. | 

So, an aſſiſe by tenant by ſtatute-merchant abates, if the time 
incurs. D. Sav. 28. x a 

So, an ejectment abates, if the term expires before judgment, 
as to the land. 

But, when the action is only for a recompence in damages, 
the writ does not abate by the determination of the plaintiff 
eſtate; as in a guare ejecit infra terminum, if the term expires, the 
plaintiff ſhall recover the whole in damages, D. Sav. 28, 
11 H. 6.8.[6.] Th. D. J. 12. c. 18. . 2. 
S8o, in ejectment, if the term expires, the plaintiff ſhall have 

judgment for his damages. R. Sau. 28. 

So, a writ of waſte againſt a leſſee for years does not abate, 
if the term expires pending the writ. Th. D. J. 12. c. 18. / 2. 
11 FH. 6. 8. [6.] — 

Nor, covenant againſt the leſſee. 11 H. 6. 8. [6.] R. 1 Ru. 

82. Th. D. J. 12. Co 18. /. 2. 


(I.) Fozm of Pleading in Abatement. 
(I. 1.) Shall give a better Writ, 


F the defendant or tenant plead a plea in abatement, he ought 
1 generally to give a better writ to the plaintiff or demandant: 
as if he plead non-tenure to parcel, he ought to ſhew, who 1s 
tenant of that parcel. 10 Ed. 3.497. Th. D. J. 15. c. 1. /. 8 

If he plead non-tenure to parcel, when two manors are de- 
manded, he ought to ſhew to which parcel. 5 Ed. 3. 144 
[184] 73. D. 4 15. c. 1. / 2. 

If he plead, that there are three vills in $, he ought to ſhew in 
which of the vills the land lies. R. Tel. 112. 

If he plead, parcel in another county, he ought to ſhew how 
much lies there. 4 Ed. 3. 137. Th. D. I. 15. c. 1. / 2. 

If he plead, that he was never of the vill named in the addition, 
he ought to ſay, of what vill he was. Th. D. J. 15. c. 1. / 123 


13. 
If he plead to the juriſdiction of the court, he ought to ſhev, 
what other court has juriſdiction. Sho. 192. Coup. 118. 


(I. 2,) When he need not. 


But if the plea goes to the matter and ſubſtance of the writ, he 
need not give a better writ: as, in a dum fuit infra ætatem upon 
2 demiſe by himſelf, the defendant may ſay, that the leaſe 
was by the plaintiff and another, without giving another writ. 
Th. D. J. 15. c. 1. . 4. . 

OO, in a writ of entry, ſuppoſing that the tenant had not 
entry but by A. to whom B. releaſed, c. the defendant a 
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plead, that B. did not leaſe to A. without ſaying to whom the 
leaſe was made. Th. D. I. 15. c. 1. , 7. 

So, in waſte upon a demiſe by the plaintiff's father, the de- 
fendant may fay that the father of the plaintiff did not demiſe, 
without giving another writ. 6 Ed. 3. 260. 10 Ed. 3. 525. 
Th. D. J. 15. c. 1. / 5, 9. 

he need not give another writ when the plea avoids the 
wh6le action of the demandant or plaintiff; as, if the tenant 
pleads non-tenure to the whole. 33 H. 6. 38. Th. D. J. 15. 


6. 1. / 13. 
Or, no ſuch vill. 33 H. 6. 38. Th. D. J. 15. c. 1. , 13. 


34 H. 6. 8. Th. D. I. 15. c. 1. J 14. 

And it is ſufficient to give a good writ, without giving a good 
demand: and therefore, if the defendant in dower ſays, that part 
lies in another vill, it is ſufficient, without ſaying, how much 
lies there. 17 Ed. 3. 44. Th. D. I. 15. c. 1. / 10. 

(If in afimpfit againſt two, plaintiff ſhews he has outlawed 
one, the other ſhall not plead in bar that his partner was beyond 
ſca at the time of the outlawry; but though he cannot give 
plaintiff a better writ, yet he ſhould demand judgment whether 
the court would compel him to give further anſwer. Symonds v. 
Parminter, T. 21 G. 2. Str. 1269.] 


(I. 3.) Shall not plead two Pleas in Abatement. 


A man ſhall not plead two pleas in abatement ; for that will 
be double: as, in an aſſiſe, the tenant ſhall not plead miſnomer 
of himſelf, and if it be found againſt him, hors de ſons fee. Th. 
D. J. 15. c. N 1. 

In replevin, the defendant ſhall not plead property in a ſtranger, 
and alſo that he took the beaſts in another vill. 42 Ed. 3. 19. 
(18.} Th, D. J. 15. c. 3. J. 16. | 

Shall not plead two outlawries of the plaintiff in abatement. 
Semb. Sho. 80. 


(I. 4.) But may, one after the other. 


But one after the other, he may: as, he ſhall plead to the 
perſon of the plaintiff; and if that be over-ruled, he may after- 
wards plead to the form of the writ. Th. D. J. 10. c. 1. 

It appears that a defendant may plead as many different pleas 
in abatement in ſucceſſion as he pleaſes under theſe reſtrictions, 
iſt, that he do not invert the eſtabliſhed order. 2dly, that the 
latter plea be not repugnant to the former, and 3dly, that the 
latter be not ſuch as was waived by the former.* 


(I. 5.) Or one to Part, and another to another Part. 


So he may piead one plea in abatement of parcel and another 
| to other parcel ; as, in waſte, * „ falſify the demiſe to — 
4 


Or, entry of the demandant or plaintiff pending the writ. - 
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and to the other part ſhall ſay, that it is not in the vill ſuppoſed 
by the writ. 8 Ed. 3. 402. Th. D. J. 15. c. 3. / 5. 

So non-tenure to part, and a _ pending the writ to the 
other part. Th. D. J. 15. c. 3. 11. 

So, in replevin for two oxen, property in a ſtranger as to one, 
and taking in another place as to the other. 9 H. 6. 39. Th, 
D. I. 15. c. 3. fo 16. 

So, in aſſumpſit, upon ſeveral counts, a plea in abatement to 
one of the counts is good, tho' the writ be entire. Tut. 1593. 


(I. 6. ) And two Defendants _ plead ſeveral Pleas in Abatement. 


So, one defendant ſhall nd one plea in abatement, and the 
other another : as, one executor may plead variance, the other ne 
wnques executor. 11 H. 6. 42. Th. D. J. 15. c. 2. / 6, g. 

So, in a quare impedit, one defendant may plead no fuch church, 


and the other, 10 ſuch bi Hoop. Heb. 249. 


(1. 7.) Or, the one ſhall 2 in Abatement, the other to the 
Action. 


17 Ed. 3. 24. 5. 75. D. J. 15. c. 2. 3. 
As /one tenant ſhall plead outlawry in one of the demandants, 
er ſhall take the entire tenancy, and plead to the action. 


the q 
18 H. 6. 20. Th. D. I. 15. c. 2. ½ 7. 

In debt upon a bond againſt two, the one may plead coverture 
in the plaintiff, the other acknowledge the deed. Th. D. J. 1j 


c. 2. fo 13+ 
(I. 8.) When a Plea in Abatement, by one Deſendant ſufficez 


for all. 


If one defendant pleads in abatement, matter appearing in the 
writ, the other need not anſwer, Th. D. J. 15. c. 7. J. 2. 


(. 9.) When not, 


But if one of the defendants pleads matter dehors not appear 
ing in the writ, the other muſt anſwer. 11 4. pl. 9. Th. D. 
4 15. c. 7. fo 2. 

And if one defendant pleads in abatement, upon which iſſue 


is joined, and the other pleads in abatement, upon which it is 


demurred, and the ifſue is found for the defendant; the whole 
writ ſhall abate upon the verdict, without determining the de 
murrer. R. Hob. 250, : 


(I. 10.) When a Defendant, who pleads in A ſhal 
plead over to the Action. 


If a defendant in an appeal p lead in abatement, he ſhall alſo 
plead over to the feng, — Th. D. J. 15. c. 5. , Th 
10 
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18, c. Co. Ent. 57. a. But that is not neceſſary; for it is 
well both ways. R. Sho. 47. And therefore, if the defendant 
lead in abatement without pleading over to the felony, the plains 
tif may refuſe his plea, or move the court that he plead alſo to 
the felony 3 but if he demurs, it will be well. R. Carth. 56. 

So if the defendant plead ſeveral tenancy, he ſhall plead over 
to the action or vouch, Vide ante (F. 12.) 

So, to an indictment for felony, if the defendant pleads in 
abatement, or juſtification, a matter which does not amount to a 
confeſſion of the felony, he ought to plead over to the felony, 
nat guilty. St. P. C. 151, a. Adm. Fon. 346. 

So, in an aſſiſe upon every plea to the writ,” which is triable 
by the aſſiſe, the tenant ſhall plead over, nul torty &c. Th. D. 1. 
10. e. g. 13. 

ut ae hs matter of the plea in abatement is not triable by 
the recognitors, it is not neceſſary to plead over to the points of 
the writ: as, in an aſſiſe, if the tenant pleads to the perſon of 
the demandant, as outlawry, excommunication, Sc. he need not 
plead over to the aſſiſe. Th. D. J. 15. c. 5. / 13. for the 
outlawry ſhall be tried by the record, and the excommunication 
by the certificate of the biſhop.* 

So, if he pleads miſnomer of the demandant, or jointenancy on 
the part of the demandant. 28 AJ. pl. 36. Th, D. JI. 15. c. 5, 
12. | 
ö Or, a miſnomer of himſelf. Th. D. J. 15. c. 5. / 7. Vide 
28 Aſſ. pl. 36. 

80, in an appeal of maihem, the defendant muſt not plead 
over to the maihem; for it will be a waiver of the plea in abate- 
ment. R. Mo. 457. Poph. 115. 

So, in an indictment, where the plea amounts to a confeſſion 
of the felony ; as pardon, releaſe, &c. he ſhall not plead over 
nat guilty. St. P. C. 15 1. a. | 


(I. 11.) A Plea in Abatement ſhall be ſtrictly exact. 


A plea in abatement ought to be with preciſe and ſtrict exact- 
nels. Lut. 15. | | 

Ought to be pleaded with certainty, Co. Lit. 303. a. 

Ought to be certain to every intent. 3 Lev. 67. 

By the flat. 4 & 5 Ann. 16. No dilatory plea ſhall be re- 
ceived in any court of record, unleſs the party by affidavit prove 
the truth of it, or ſhew ſome probable matter to the court in- 
ducing the belief, that the fact of ſuch plea is true. 

[To a plea to indictment, © that defendant is not named of 
the pariſh where he reſides,” there muſt be affidavit annexed, 
Rex v. Grainger, H. 5 G. 3. 3 B. M. 1617.] 

[The attorney's affidavit to truth of plea in abatement is ſuffici- 
ent. Barnes 334+] * for the ſtatute does not require the affidavit 
of the himſelf.“ 


party 
(J. 13.) 
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(I. 12.) How a Plea in Abatement concludes. 


If a defendant plead in abatement, matter appearing in the 
writ, he ſhall begin his plea, et petit judicium de brevi, and ſhall 
alſo conclude in the ſame manner. Per 2 F. Mo. 30. Lut. 11, 
Dal. 33. 

If %& action be by original, the plea in abatement begins 
and concludes by petit judicium de brevii 5 Mod. 132. 

[A plea that the original was taken out before the day of pay. 
ment in the condition without any introduCtion, but concluding 
et petit judic quod breve caſſetur, is good. Pickering v. Simondi, 
P. 5 G. 2. Fort. 334-] 

If he plead to the writ and declaration, the plea petit judicium de 
brevi et narratione. Mod. 132, 144. 

If the action be by bill, the plea begins and concludes by petit 

̃jucdlicium de billa. 5 Mod. 144, 132. 

And ſhall not ſay, petit judicium de billa et narratione; for 
are the ſame. Mad. 144. 

If a plea in abatement concludes, / reſpondere debet, it will be 
bad. R. 5 Med. 146. 

A plea in abatement, which concludes badly, cannot be good. 
1 Sal. 297, 8. 

But if the defendant plead matter dehors, as non-tenure, 
jointenancy, c. he ſhall conclude his plea by demanding judg- 
ment of the writ, and need not ſay ſo in the beginning. Per tus 
F. Mo. 30. Ac. Lut. 11. Dal. 33. | 

If he pleads to the juriſdiction, he ſhall conclude, judicium ſi 
curia vult cognoſcere. Lat. 178. 

If to the perſon, judgment whether he ſhall be anſwered. Lat. 
178. 

And therefore, if the defendant plead, recuſant convict, which 
is in nature of an excommunication, and conclude, judgment f 
the bill, it is bad; for he ought to conclude, judgment whether 

ſhall be anſwered. Semb. Lat. 178. 
| So he may conclude a plea to the juriſdiction, f reſpondere 
debet. 5 Med. 146. . 

And in a plea of excommunication, judgment of the «writ, ſhall 
not be prayed in the concluſion; but he ought to pray, gud 
loguela remaneat fine die. R. Lut. 19. Vide ante (E. 7.) 

If the death of one of the plaintiffs or defendants be pleaded, 
the defendant does not pray judicium de brevi, et quod breve 
caſſetur, but judicium fi curia alterius procedere velit, R. 3 Lev. 
120. Vide ante (H. 33.) | 

If the plaintiff replies to a plea in abatement, he ought not to 
conclude with a demand of damages. R. 3 Mod. 281. Sho. 
155. R. Sho.255. Cant. Co. Ent. 160. — Acc. if the plaintiff by 
his replication confeſſes and avoids the plea; otherwiſe, if he 

joins iſſue upon the plea; for then final judgment is given, if 
found for the plaintiff, Per Holt. 


— — 


I * 
9 
: +8 
+ N 
-_- 
3 
74 
', 
- = 
= 
* 
1 
3 
* 4 
* 
14 
1 
9 
1 
' 
1 + 
Fi 
"0 U 
1 it 
kn 
1 
1 
19 
. 
1 
15 \ 
Wt th 
"7 
” i 
„ 0 
. 
2 fy 
1˙ 
t 
1 
4 8 
A ark 
4 
1 
TH | 
= 
ws 
1 
5 
an 
ET 
; A 
jb 1 
" þ . 
N . 
mw. 
ls 
FM a 
= 
"8 : 
o "= 
4 
995 7. 
+: 
1 
41, * 8 
" 
4'+, al 
118 
4; 
41 
Nj 
0 
* 
3 
* ifs 
ry 
7 dy. 
C4 
In 
. * 
#3 
we n 
# 
. 
5 wy 
. A 
«& 0 
2 
f * 
Fx 
Sp + A 
* 1.3 
. 
81 
4 j 
04 
1 if 
.% i 
1K 
3 
+ 4 Hs 
_ 
| 4 * 
i 
* 
' ? 
"5 
* 1-4 
e _— 
4 8 
: ! 
56 
- ns 
- 
11 
* 2h 
N „ 
. 
Py. h 
2680 
1 
iu 
__ . 
4 
7 . 
MT + 
; 
%F 
[5 
34 
+kd 
of 
ty 
T7 
Ay 
I's 
« by 
2 * 
. 
* 
4 
LO 
F by P 
: 


— 8 
" +2 


4 7. 7 OO RH7I 
AMA CS Sls " © 
—_— = _ * 

£ — 


on 13. 


* 


OE 
* 


ABATEMENT 
(I, 13.) When it ſhall be waived. 


The defendant may waive his plea in abatement, after the 
plairtiff has replied to it, and plead to the action. 8 Ed. 3. 
417. Th. D. 4. 15. 4. 8. / 1. , 

But after the parties are at iſſue upon a plea in abatement, 
the defendant cannot waive it. Th. D. J. 15. c. 8. / 3. 

If a plea in abatement contains matter in bar, though it con- 
cludes in abatement, the defendant hath his eleCtion to take it in 
abatement or in bar: as, if he plead, others jointly poſſeſſed. 
R. 2 Mod, 64+ 


(I. 14.) What Judgment ſhall be upon it. 


If the tenant or defendant plead in abatement, and the de- 
mandant or plaintiff demur to it, the judgment ſhall be only, 
that the defendant anſwer over, if the plea be diſallowed. Th. D. 
I. 16. c. 11. fo 1, 3. R. 5 Co. 111. a X. Tal. 112. D. 
1 Pent. 22. | 

Though it be adjourned to another term, before the plea is de- 
termined, Th. D. J. 16. c. 11. . 1. R. 22 H. 6. 55. 6b. 

Though the plea in abatement be pleaded by a wife, received 
upon the default of her huſband. T6. D. J. 16. c. 11. /. 8, 

Though the demandant or plaintiff tender an iſſue to the plea 
in abatement, and the defendant refuſes it. 10 H. 4. 6. 

Though the plaintiff and defendant join in demurrer upon it, 
in the ſame form as upon a plea in bar; for the plaintiff com- 
mitted the firſt fault, R. 1 Vent. 137. Vide Lut. 197, 1643. 
1665. 

80 if a plea to the juriſdiction of the court be diſallowed upon 
a demurrer, the judgment ſhall only be, that the tenant or do- 
fendant anſwer over. 35 H. 6. 4. Th. D. J. 16. c. 11. . 12. 

So, if a plea in abatement be tried by the certificate of the 
ordinary againſt the defendant, it ſhall only be, that he anſwer 
over. Lat. 178. 

So if the defendant prays aid of the king, and demands judg- 
ment, / rege inconſulto, which is diſallowed upon demurrer, it 
it hall only be, 1e anſwer over. N. 5 Co. 111. as 
So if the defendant pleads infancy, and it is tried by inſpec« 
tion, it ſhall only be, zo anſwer over. 1 Leu. 163. 

Upon a demurrer to a plea in abatement, the defendant ſhall 
not take exceptions to defects in the declaration. R. Lut. 1592, 
1667. R. 1 Sal. 212. Carth. 172. Except, where the plea 
in abatement, is pleadable in bar. Semb. Lut. 1604. ; 

If a reſpondeas ouſter be awarded, notice to the defendant is not 
neceſſary ; for he ſhall be ſuppoſed in court, 1 Sal. 8. 

} 


But if the plaintiff or demandant join iſſue upon a plea in abate- 
ment, and it be tried againſt the tenant or defendant, final jud 
ment ſhall be againſt him for the delay. 2 Ed. 4. 11. [10.] N. 
D. J. 16. c. 11. / 11. 1 Lev, 163.— Per Wms, Tel. 112. 
I Fents 22. Ray. 119. Lat, 178. Fr. R. 410. 

Though 
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Reſpondeas 
Ouſter. 
Vide poſt. 

(I. 15.) 


(I. 15.) 
Final judg- 
meat, 
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Though the defendant or tenant, who joins iſſue, be an infant. 
R. 1 Lev. 163. 

80 upon a demurrer to a plea in abatement, after the laſt 
continuance, if it be adjudged againſt the tenant or defendant, 
final judgment ſhall be againſt him. 1 Sid. 252. Vide Al. 66, 

So, if a defendant demur to the count in abatement, final 
judgment ſhall be againſt him; for he ought to plead in abate. 
ment, if there was cauſe. R. 1 Sal. 220. | 

So, if a plea in abatement be pleaded in bar of the ation, 
final judgment ſhall be againſt the defendant or tenant, if the 
plea be diſallowed. R. 1 Sid. 189, 190. Per Cur.—1 Vent. 
136. R. Lut. 42. D. Lat. 178. Vide Lut. 197. R. Mod. Ca, 
102. 1 Sal. 3. | 

[So, if defendant pleads miſnomer in Chriſtian name; repli- 
cation he was known by the name of A. L. as well as B. L. iſſue 
thereon, and verdict for the plaintiff; judgment muſt be final, 


- Eichorn v. Lemaitre, H. 8 G. 3. 2 Will. 367.) 


So, if his plea be commenced in bar, actio nom, &c. tho? it con- 
cludes in abatement. D. 1 Vent. 136, Semb, Cro, El. 203, 
Semb. Cont. Sho. 4. Vide I Lev. 312, 

So, if a plea be to the action of the writ, and concludes to the 
writ and the plea is difallowed, there ſhall be a peremptory judg- 
ment, tho' the demandant or plaintiff demurs, Lat. 178. 

So, if a bad plea be pleaded, and the plaintiff demurs, and 
the defendant joins in demurrer, as to a plea in bar. R. Al. 17, 

So, if the defendant avows or makes conuſance in replevin, and 
then traverſes the place, which is matter in abatement, but con- 
cludes with praying a return; tho” he afterwards demurs in abate- 
ment, there ſhall be final judgment. R. Mod. Ca. 102. 

But if the defendant pleads,” Another who ought to be joined nt 
named, and in the commencement of the plea petit judiciuui de 
billa, et ſi actionem poterit habere verſus eum ſelummedo, &c. there 
ſhall be only a reſpondeas oufter ; for the defendant does not ſay, 
actio, non, Qc. generally, but adds aFionem non, &c. verſus eum 
felummodo, R. 1 Vent. 136. | 

So, if the plea goes in abatement, tho' the defendant prays 
judgment de narratione, the court may award a reſpondeas ouſter , 
for the defendant cannot aſſign for error, that which was for his 
advantage, 1 Sal. 210, 211, 

So if the defendant in replevin pleads in abatement, a taking 
in another place, and traverſes the place in the declaration, upon 
which the plaintiff replies, and traverſes the title made pro re- 
torr? habend”. to which the defendant demurs the ſame term; the 
replevin abates, and ſhall not be diſcontinued. Per three J. Halt. 
Cont, Carth. 139. | 

So, if the plea in abatement be good, and the plaintiff replies 
as to a plea in bar, it will be a diſcontinuance. F, g. 269, 270. 
Carth. 187. | 

If the plea be bad, there ſhall be a reef ouſter, F, g. 269, 
270. 


(I. 16.) 
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(I. 16.) At what Time a Plea in Abatement ſhall be pleaded. 


Every plea in abatement muſt be pleaded before the rule for (I. 16.) 
pleading be out, and cannot be pleaded after an imparlance, un- _ 2 
leſs the declaration be delivered fo late in term that the defendant (Vide is 
is not bound to plead it in that term, or be delivered after term: Pleader,(L, 
in both which caſes, the defendant may, within the firſt four“) 
days incluſive, of the ſubſequent term, plead any plea of abate- 
ment as of the precedent term, whether a rule be given or not, 
and Sunday is one of the days. 1 Term Rep. 278 

And the four days for pleading in abatement are both inclufve. 
1d. 277. And the plaintiff may ſign judgment, if defendant 
plead in abatement after the four days are expired, whether a rule 
to plead has been given or not. Id. 689.“ 

The form of the defence is ſuch, et predi? A. B. defendit vim 
et injuriam quando, & c. et damna, et quicquid quad ipſe defendere de- 
bet, &c. Co. Lit. 127.6. . 

By the firſt part of the defence, the defendant makes himſelf 
party to the action, viz, by theſe words (defendit vim et injuriam 
quando, &c.) By the words, (et damna,) he affirms, that the 
plaintiff is able to ſue, and recover damages; and by the third 
part, (et quicquid quod ipſe defendere debet,) he affirms the juriſ- 
diction of the court. Co. Lit. 127. b. 

Till the defendant has made himſelf party by the firſt part of 
the defence, (defendit vim et injuriam, &c.) he cannot plead to the 
diſability of the plaintiff or any other plea. Co. Lit. 127. b. 

And therefore, after the firſt part of the defence, he ſhall 
plead to the juriſdiction of the court, or any other plea in abate- 
ment, if 

For, (defendit vim et injuriam, quando, &c.) is not a full de- 
fence. R. Con Sti. 273. R. Cont: Lut. 7. But X. Acc. 

Hard. 365. and Semb. by many authorities. Lut. 7. 
(Dicit) without (venit,) is ſufficient. R. Sal. 5 
Cont, Cart h. 363. 

It is ſufficient at the day of appearance, when he is in cu/todia 
mar —Otherwiſe, if after another continuance. Skin. 582. 

And (venit) without more was allowed. Lut. 9. 3 Lev. 405. os 
R. tobe good, 3 Lev. 182. R. Cont. 3 Lev. 240. Dub. per 
Hale, 1 Vent. 222. p 

Tho' it was ſhewn for cauſe upon a ſpecial demurrer. Lut. 

9. Semb, Lut. 1594. R. 1 Sal. 217. But the plaintiff might 
have refuſed the plea. R. 1 Sal. 217. | 

Yet, (venit et defendit vim et injuriam,) without more, is the 
ſure way. Lut. g. 

But aſter a full or general defence, the defendant cannot plead 
to the juriſdiction of the court. 7 W. 3. 

Nor to the diſability of the perſon; as villenage, outlawry, r. 

Go. Lit. 127. ö. Th. D. J. 14. c. 1. /. 4. Lat. 7. 

Nor miſnomer, or reſidence in another vill. 19 H. 6. 1. 6: 
Th. D. J. 14. c. 1. /. 3. 

Nor, alien born. Semb. Sho. 349. 


, © After 


(I. 7.) After an attorney made, the defendant ſhall not plead miſno. 
1 mer of himſelf. Th. D. I. 14. c. 6. /. 5. F. N. B. 27. a. 
Nor that there are others of the ſame name in the ſame coun. 

ty. Th. D. J. 14. c. 6. fe 4. 

For a miſnomer muſt be pleaded in proper perſon, and not 
by attorney, unleſs there be a ſpecial warrant of attorney, 
Lit. 11. 

So, he ſhall not plead, after an 9 5 made, a miſtake of 
the addition. R. 8 H. 6. 9. 6. 

But he ſhall plead villenage in the plaintiff. Th. D. J. 14, 
c. 6. /. 1. 

80% if a plea of miſnomer by attorney be received, and the 
plaintiff demurs to it, it will be good: for, it is a cauſe for refu- 
ſal of the plea, that a general attorney cannot appear for any other 
than the defendant ; but it is no cauſe for a demurrer to the plea, 
R. by all the judges aſſembled together. M. 11 W. 3. between 
Creamer and Wicket, (Reported 1 Ld. Ray. 509.) 


(I. 18.) If a declaration be delivered within term, the defendant may 
Aﬀeer hes plead in abatement at any time within the ſame term. Mod. Co, 
ays A 
gs: "Bo, if it be dellvered to any one in cuſtody. Sal. 5 15. 
If it be delivered after term, or within four days before the end 
of the term, he may plead in abatement, or to the juriſdiction, 
within the firſt four days in the ſubſequent term. 1 Sal. 367. 
But if it be delivered more than four days before the end of 
the term, he ſhall not have any time for pleading in abatement, 
after the beginning of the next term. Mod. Ca. 175. 


(I. 19.) After a ſpecial imparlance, the defendant may plead to the j jus 
Afterim- riſdiction of the court. R. Lut. 46. 
* ig Or any plea in abatement ; as, outlawry, c. Tut. 6. 
PET But the imparlance ſhall not be with a /a/vo to the juriſdiction 
of the court. Lut. 46. Semb. Cont. 1 Sal. 1. 


(1. 20.) After general imparlance, defendant cannot plead in abate- 
General · ment without obtaining ſpecial imparlance within the four days. 
| Barnes 224, 334. 
— After a general imparlance the defendant ſhall plead any plea 
to the action; as, alien born, profeſſion, outlawry, Qc. in bar to 
che action. Th. B. . 14. c. 2. fe 20, 21, 27. 

Baſtardy, in bar to the action. Th. D. J. 14. c. 2. / 21. 

Fowl the outlawry was after the action commenced. 5 
od. 11 

Or, a plea in abatement, which conſiſts of matter dehors, and 
not appearing in the writ, which ſhews that the writ never was 
good; as, No ſuch vill. Vide Th. D. J. 14. c. 2. /. 16, 25, 


29. 
That the vill r a hamlet of D. Th. D. J. 14. c. 2. 


. 25. 
Two Dales and none without an addition. Th. D. b 14. c. 26 


16. 
£ Another 
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Another action depending for the ſame cauſe. Per Hale, 


1 Vent. 236. | 
Non-tenure. Th, D. J. 14. c. 2.f. 18, 25. R. Cont. 3 Lev. 1 
. Dy. 210. 6. |; 
Jointenancy. R. 2 Rol. 41. Cont. Dy. 210. 6. Ace. Th. D. ? 

I. 14. c. 2. fo 18, 25. j 
That the plaintiff or defendant is a knight, earl, c. TB. D. N 


I. 14. c. 2+ /. 18. 

Or, covert- baron. Th. D. A. 14. C. 2. 2 18. 32 H. 6. 12. 
(11.] K. Cont. Lut. 24. | 

Or, dead. 

Or, depoſed. Vide Th. D. I. 14. c. 2. /. 30. 

After imparlance, one may have a view. Cont. per Cur. but 
the prothonotaries, and clerks acc. = 210. b, 

But, after a general imparlance, the defendant cannot plead 
to the juriſdiction of the court: as, ancient demeſne, D. 1 Vent. 
236. Dub. Cre. Car. 9. Vide ante (D. 9.) | 

Nor, after an imparlance ſalvis exceptionibus tam ad breve quam 
od narrationem. Adm. Lut. 45. Hard. 365. 

Nor, after an imparlance /alvis exceptionibus ad juriſdiftionem ; © 
for this amounts to no more than the former. Lut. 45. 

So he cannot plead privilege after a general imparlance, R. 
Lut. 639. Hard. 365. 1 Sal. 1. 

Nor, in diſability of the perſon of the plaintiff; as, alien born, 
excommunication. Semb, Lat. 179. Kew. 93. Vide Th. D. 
I. 14. c. 2. fo 25» 

Outlawry. R. Lat. 179. Vide Th. D. J. 14. c. 2. . 21, 
25. 

"Recufant convict. Dub. 2. Mod. Ca. 43. Acc. Did. 38 1. 
[Curven v. Fletcher, P. 8 G. Str. 5 20. 

Baſtardy to an action by one as heir. Th. D. J. 14. c. 2. /. 21. 

Another, who ought to join, not named. R. 1 Vent. 136, 
184. 
Bad addition. R. Mod. Ca. 80. / 

No ſuch perſon in rerum naturd. 4 H. 1.17. Th. D. J. 14. 
fo 2. þo 27. 

2 in diſability of the tenant or defendant. 

As, coverture. R. Lut. 24. 

Miſnomer. 5 Ed. 4. 78, 103. b. D. 1 Vent. 236. Vide Th. 
D. J. 14. c. 2. /. 24. Miſnomer of the plaintiff, 

Talſe addition; as, no ſuch vill as is mentioned in the addition. 
Th. D. I. 14. c. 2. /. 17, 25, 29. 

That he is adminiſtrator, not executor. R. 2 Lev. 190. Th, 
D. J. 14. c. 2. fo 21. 

That he has the entire tenancy in himſelf, after a joint impar- 
lance, 40 Ed. 3. 40. Th. D. I. 14. c. 2. /. 35. 

Non-tenure, general or ſpecial. R. 3 Lev. 55. Dy. 210. 6. 
Cont. in marg. ibidem. Acc. per Dyer. Mo. 33. 

Nor can he demand oyer of a deed. Vide in Pleader (P. 2.) 
Th, D. J. 14. c. 2. fe 22. 5 
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Or plead in abatement of the writ, matter appearing in it; as 


variance between the writ and a teſtament. Th. D. J. 14. c. 2. 

7. 22. ' : 

7 That the action — the cauſe of aQion 
aroſe, 2 Lev. 197. 

Or, plead in abatement in treſpaſs, no ſuch vill, or hamlet, 
7 Ed. 4. 1. Th. D. J. 14. c. 2. / 25. * 

That there are three vills in S. R. Tel. 112. 

Yet, if a man pleads after imparlance in abatement, when the 
plea was not pleadable after imparlance; if the plaintiff does not 
demur, but replies, the plea ſhall ſtand. Adm. 1 Vent. 236. 

Or, the plaintiff may in his replication alledge the imparlance 
by way of eſtoppel. - Lut. 23. 


2 22 I ee 


(1. 21.) After prece partium, the defendant has given judici juriſdictionen, 
After prece em facit reſponſibilem, malum breve affirmat, malum proceſſum ru. 
— — £3. Th. D. J. 14. 2 . 13. my 

And therefore, after prece partium the defendant ſhall not plead 
to the perſon of the plaintiff, or defendant; as, non-tenure, A.. 
33. Th. D. J. 14. c. 2. f. 8. But if prece partium be given be- 
fore the count, the tenant may plead non-tenure after. By Herd, 
P. 7. E. 3. 311.* 

Another, who ought to join, not named; as, parcener, jointe- 
nant, &c. Th. D. J. 14. c. 2. /. 5, 10, 14. 

Entire tenancy. Th, D. I. 14. c. 2. / 14. 

Several tenancy. Th. D. I. 14. c. 2. / 14. 

Coverture of the plaintiff, or defendant. 4 Ed. 3. 115. Th, 
D. J. 14. c. 2. fe 3. 

Nor, to the writ. "4 | 

'Tho' it be matter dehors; as, No ſuch vill, or hamlet. Vid: 4 
Th. D. J. 14. Co 2. 7. Is | 1 IR 3 

That the land in demand contain a) leſs number of acres. 

That another anceſtor was laſt ſoifed, Th. D. I. 14. c. 2. / f. 

That the demandant is ſeiſed by diſſeiſin. Th. D. J. 14. c. . N 

. 32. But it is ſaid, that, after prece partium, the tenant may 
pleadz to the writ, any thing that ariſes from the demandant's 
own ſhewing. Th, D. J. 14. c. 2. /. 6. Unleſs the diſſeiſin be 

7 alledged ſince the laſt continuance.“ 
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(i. 22.) After cyer, the defendant ſhall not plead to the perſon of the 
After oyer- plaintiff, or defendant. | 


As; non-tenure. Th; D. l.14.c. 5. . 1. 
Another executor not named. 22 Ed. 3. 19. ö. Th. D. po 
J. 14. c. LL 7. 2. ) 
d. 23.) After a plea to the action, the defendant ſhall not plead it . 
Ha, in ber, Abatement, except, where he pleads it, after the loft continuance! I= 
" Th. D. J. 14. c. 14. 1 Rol. 176. | 
Nor after errors aſſigned? Th. D. J. 14. c. 15. ig 
So a writ of privilege ſhall not be allowed for the defendant: 4 


R. Dal. 35 


Yet 


4 
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Yet after iſſue, outlawry for felony was pleaded, without ſay- 
ing, after the laft continuance. Th. D. J. 14. . 3. / 1. 
Sy in a præcipe quod reddat, after a plea in bar, if the deman- 
Jant by his replication claims the land as held of him by the te- 
nant, he may diſclaim, tho' it be only in abatement ;' for he could 
not diſclaim before; for prima facie he ſhall be intended to be a 
rnor or diſſeiſor, and no one can diſclaim but the tenant, which 
till the replication he does not appear to be. 11 H. 7. 14. 


But after the laſt continuance, the defendant ſhall plead any (1. 24.) 
lea in abatement, by which the writ ſhall be abated : as, to the HOES 
perſon of the plaintiff, Wc, 2 Cro. 82. 2 Vent. 58. i 

And this, after the laſt continuance of a demurrer, as well as 
upon an iſſue, R. Hob, 81, Cont, Me. 871. Vide pyft. (I. 35.) 

Comb, Conte, Mod. Ca. . x | 

Puis darrein continuauce mult be verified, or it will be ſet aſide. 
Alartin v. Wwill, H. 8 G. Ser. 492. 

And a plea, after the laſt continuance, was admitted a week after 
the term commenced, 2 Jon. 129. 

So, if at % prius, the jury remanet pro deſectu juratorum, there 
may be a plea, after the laſt continuance, to the day in bank, tho' 
it was not tendered at the ifs prius. Bro. Cantin. 30. 

36 the defendant after the laſt continuance, may plead entry in- 
to parcel, R. 2 Cro. 261. 

if a plea in abatement, after the laft continuance, NN bad, final 
judgment ſhall be againſt the defendant. Yide ante (I. 15.) 

So a plea, after the laſt continuance, ſhall be amended, X. 
2 Cro. 262, | 

So the defendant ſhall plead in bar, er the laft continuance; 
Adm, Co. Ent. 518. a, Clift 630. Bro. R. 187, | 

And a plea, after the laſt continuance, ſhall conclude to the ac 
tion, not to the inqueſt. R. Cro. El. 49. Lut. 1143. 

[It cannot be rejected by the court, nm it be verified by aſſida- 
vit; and they cannot determine whether it is a good plea or not, 
but on demurrer. Paris v. Salkeld, H. 2 G. 3. 2 Will. 137. 

And after ſuch plea at 2 privs, the court thall not proceed to 
trial, 1 Bul, 92. 

And the plaintiff ſhall not reply at mf prive, but in bank. 
| Bul: 92. Agr. 10 H. J. 21. 5. 2 Cro. 262. : 

80 if the plaintiff demurs at nf prius to a plea, after the Inf 
tinuance, it ſhall be adjourned, and not determined there: 
Hard. 112. 10 H. 7. 21.b. R. 2 Mod. 307. \ 

And the juſtices may receive ſuch plea at nf prive. R. 2 Rol. 

3d. J. 30. 
hut, if the plea appears for. delay, they may refuſe it; for jt 
| i; WW 5 ge diſcretion. Per Tanfield, 2 Rol. 630. l. 35. Sem: 
| 2 Ur), 261. 


"y But he ſhall not plead a plea, after the laſt continuance, after a 
vat of inquiry awarded; for he has no day in court. Bu. 
ant: Ontin, 61, 83. 


Nor, after a verdict at ni, pris. Vide ef. (I. 34.) | 
Jet Vol. I: H Nor, 


= 
L.A 4 
? & 


(1. 25.) 


After 4 
vie u. 
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Nor, after a demurrer. Semb. Mod. Ca. g. 

So a plea, after the laſt continuance, which ſays, ad hunc diem, 
viz. die Jovis prox. poſt Oftab, Trin. &c. when the guarts die pf 
was die Mercurii, is bad; tho' the proceeding was adjourned a 
die Mercurii to the next day. R. 2 Vent. 58. 

So, if it ſays, po wit. contin', et ante hunc diem. Semb, Lut, 
1742. 

90 a fact pleaded, after the laft continuance, et ante hunc diem, viz, 
29 OF. where the day of the return was 27 Od. is bad, tho' the 
quarts die poſt was afterwards z for ad hunc diem does not relate to 
the = of grace, but to the day of the return. R. Co. Ew, 

17.4 
: Yet, after a plea in bar, the defendant ſhall have only one plea, 
after the laſt continuance, unleſs it be a matter apparent to the jul. 
tices, or for the advantage of the king. Th. D. J. 14. 4. 3. 
J. 12. 16 H. 7. 11. 5. 12.6. 

And a plea, afler the laſt continuance, waives the plea in bar, 
and there ſhall be no benefit of it. 1 Sa. 178. | 

So, it ought to begin with a reliffa werificatione of the plea; 
Co. Ent. 5 18. a. * 

If any thing happens, which abates the writ, before any ple 
pleaded, the defendant may ſhew the day when that was done, 
and plead it without ſaying, after the Iaft continuance, Per Lit. 
15 Ed. 4.5. Th. D. J. 14. c. 3. .. 10. 

50, if any thing happens 3 the writ, and before iſſue 
joined, which goes in bar, or proves the writ abated, and not 
abateable only, it may be pleaded without ſaying, after the laft con- 
tinuances Semb, Lut. 1178. 

'Tho' there be a continuance after the thing happened. Lu, 
1178, 

Yet in ſuch caſe it ought to be ſhewn, that it happened pend- 
ing the writ. Semb. Lut. 1178. 

So, outlawry, after the declaration delivered, and before plea, 
may be pleaded in bar, without ſaying, after the laſt . continuance 
R. 5 Mod. 11. 1 Sal:178. 

But, a plea of any thing which happens after iſſue joined, muſt 
fay, after the laſt continuance. Lut. 1178. 

50, on an imparlance to next term, and plaintiff gives a releaſe 
to defendant in the mean time, he may plead the releaſe in bar as 
an original plea, as it is before iſſue, but after iſſue joined, it 
muſt be pleaded puis derrein continuance. Price v. Kendrick, Fart, 
338. | » \ 


After a view the tenant or defendant ſhall not nas to the ju- 
riſdiction of the court. Th, D. J. 14. c. 4. 

Nor, to the perſon of the plaintiff. Th, D. J. 14. c. 4. 

Nor, matter apparent in the writ, 

Nor, to the form of the writ ; as, no ſuch vill. The. D. J. 14. 


Co 4. fe 3. 
That Dale where the land is ſuppoſed, is not a vill nor a hamlet. 


The D. . 14. c. 4+ . 3. * 
a 
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That Dale is a hamlet of Sale. Th, B. J 14. c. 4. F 18. 


Miſnomer of the vill, or manor. Th. D. J. 14. c. 4. / 6, zo. 
Miſtake of deſcent. Th. D. J. 14. c. 4. /. 10, 15. Send. 


3 Lev. 219. 
” Miſnomer of one mentioned in the deſcent. Th. D. I. 14. 


. 4+ þo 21, 33» 
Darrein ſciſin. Th. D. J. 14. c. 4. J 16: 
Nor, any thing that does not ariſe upon the view. 3 


2 Lev, 219. 


99 


And it is not neceſſary, that the demandant plead. the view; | 


ſor the writ of view being returned of record in the ſame court, 
the judges will take notice of it without pleading, R. 3 Lev. 
219. 
And a plea, which the tenant or defendant ſhall not have after 
a view, he ſhall not have after demand of a view. T5. D. J. 14. 
4737. 

But, a matter which appears by the view, ſhall be pleaded after 
the view, tho it be to the juriſdiction of the court, or to the 
perſon of the plaintiff or defendant, &c. As, ancient demeſne. 


Th. D. J. 14. c. 4. / 36: 1 Leu. 405. | 
Non-tenure. Semb, by at. W. 2. 13 Ed. 1. 48. 


8. 
/ dr, i in another vill. Th. D. J. 14. c. 4. /. S414 -- 

That the ſame land is twice demanded. 7 H. 6. 39. [36.] 
Th. D, I. 14% c. 4. fo 38. 

80, a thing which goes to the matter, not only to the form of 
the writ; as, a miſtake of title. T5. D. J. 14. c. 4. /. 22, 34. 
- Miſtake of tlie action. Th: D. J. 14. c. 4. fe 11, 17, 18. 
3 Lev. 219. 

Non-ſumnions of one tenanti Th. D. . 14. c. 4. fo 23. 

If the tenant or defendant plead after a view, he ſhall ſay, te- 
nementa in viſu 2 ita, &c. 3 Levi 405. 

But to ſay, in v ſu Þ2 zeta, when there cannot be a yiew, as 
in ejectment, Ec. is ill; R. 3 Leu. 405. | 


After law of non-ſummons, or day given to wage his law, 
the tenant ſhall not be received to plead any thing : nor can he 
ſay, that the demandant has taken hulband, after the day for Wa- 
ger of law. Th. D. J. 14. c. 16. / 19. 

90 in an action againſt ſeveral, after wager of law one cannot 
= the entire tenancy upon himſelf. 75. D. /. 14. c. 16; 

25. 

Nor ſay that one of the tenants is dead. Th. D. J. 14. c. 16. 


1. 8. 


That the land lies in another county. Th. D. J. 14. c. 4. 


(1. 26.) 
After law 
of non-ſum - 
Mons. 


Nor plead non-tenure; for he admits himſelf tenant by wa- 


ging his law of hon-ſummons. R. 1 Leo. 92. 


But a man may plead after default; and therefore, at the re- 
turn of the petit cape, the tenant ſhall plead, that the demandant 
is profeſſed, without ſaving his default. 39 Ed. 3. 20. [16:] 


Vide Th. D. I. 14. c. 16. / 
1 2 Or, 


(I. 27.) 
After da- 
fault. 
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Or, tlrat the demandant is outlawed ſince the laſt continuance. 
Th. D. I. 14. c. 16. /. 31. 

. That his eſtate was * for the life of A. who is dead, d 
that he in the reverſion has entered. Th. D. J. 14. c. 16. /. zo. 

That the demandant has diſſeiſed him after default. ©, 7 
J. 14. c. 16. / 13. 

So, the tenant, without ſaving his default, may plead ſome. 
thing, which ſhews the writ to be abated ; as, death. Co. Li. 

o3. b, 

; And ſomething, which is apparent in the writ. Co. Lit, 
303. 5. 

And if the tenant ſaves his default, he may take the entire te- 

nancy upon him. 18 Ed. 3. 27. boa Vide Th. D. J. 14. c. 16. 
„20. 

Or plead that the tenements are ſeiſed into the hands of the 
king. Th. D. J. 14. c. 16. /. 18. 

So, at the return of the grand cape, the tenant mall plead, 
without ſaving his default, villenage in himſelf : for he had not 
before appeared to affirm the tenancy in his perſon. 6 Ed. 3. 
254. 75. D. J. 14. c. 16. /. 7. 

That the demandant had diſſeiſed him after default, and is ſti! 
tenant. Th. D. J. 14. c. 16. / 9. 

In dower, that the 3 after default had received ſuch 
land for her dower. TY. D. I. 14. c. 16. /. 11. 

Non-tenure. Th. D. J. 14. c. 16. /. 27. 


(1. 28.) After voucher, the tenant ſhall not plead to the form of the 
ny writ. Th. D. I. 13. c. 10. /. 1. J. 14. c. 7. / 2. 5 Ed. 3. 223. 
Nor, variance between the writ, and ſoccialiy. Th, D. J. 14. 
c. 7. fo 2. 6 Ed. 3. 265, 

But, after voucher he ſhall plead, that the Cad has diſ- 
ſeiſed him pending the writ. 4 Ed. 3. 148. Th. D. J. 14. c.). 


fo 1. 
That the demandant has taken huſband ſince the laſt continu- 


ance. 22" . 3. 1. >. Th. D. J. 14. c. 7. þo 5. 
That the demandant is outlawed, 21 Ba. 4. 64. Th. D. 


J. 14. . 7. /. 7. 
A recovery pending the writ. Semb. Th. D. J. 14. c. 7, 


7. 8, 9. 


(1. 29.) 80, after aide prie, the tenant ſhall not plead a variance be- 
— 4 aide 8 15 plaint, and ſpecialty. 29 A/. pl. 55. The D. J. 14. 
So, after aide prie of a parcener, he ſhall not plead, another 
_parcener not named. 9 H. 6.5. Th. D. I. 14. c. 8. / 5+ 
But, after aide prie, the tenant ſhall plead matter apparent in 
the writ in abatement, as amicus curic. Th, D. J. 14. c. 8. foo 
11 H. 4. 67. 
And the tenant and price in aide may join to plead a matter ap- 
parent, As amicus curi, but not otherwiſe, Th. D. J. 14. c. 8. 
1. 6. 
4 | So, 
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So, the tenant and price in aide may plead darrein ſeiſin in abate- 
ment. 10 Ed. 3. 527. The D. I. 14. c. 8. fo 6. 

Or, other matter in deed. 11 H. 4. 28. Th. D. J. 14. c. 8. 
. 6. 4 
So, in a ſcire faciaqupon a fine, after aide prie the tenant ſhall 
plead, auter foits execittee Th. D. & 14. Co 8, 7. 2. 


Aſter garniſhment in detinue, and a ſcire facias awarded, the A. 30.) 
decendant ſhall not plead, that the demandant was outlawed after — aq] 
the laſt continuance. 11 Ed. 4. 14. LI I.] Th. D. J. 14. c. g. 

But the garniſhec ſhall plead to the perſon of the plaintiff, 
that he is excommunicated. 3 H. 6. 40. Th. D. J. 13. c. 12. 

6% 

That another ought to join not named. Th. D. J. 13. c. 12. 
fo | | 

That the bailment was to the defendant, and another not na- 
med. 3 H. 4. 5. [76b.) Th. D. I. 13. c. 12. fe 2. 

That the plaintiff,is outlawed. 11 Ed. 4. 14. [II.] Th. D. 
I 13. c. 12. % 7. | | 
So he ſhall plead, falſe Latin in the origing], or other matter ap- 
parent, as amicus curi. 9 H. 6. 39. Th. D. J. 13. c. 12. / 5. 


After receipt the tenant by receipt ſhall plead to the perſon of (1 31.) 
the demandant z as coverture. 48 Ed. 3. 25. Th. D. J. 13. — ror 
6. II. /. 25. 

EE of himſelf, Th. D. J. 13. c. 11. fe 10, 35, 38. 

. 14. c. 17. % 4. i 

But, he ſhall not plead a matter that happened after the receipt, 
without ſaying, after the laſt continuance. 49 Ed. 3. 21. Th, D. 

l. 13. c. 11. / 26. 
( 


When the parol demurs for non-age, after re-ſummons at his = 32+) 
| | =_ 


full age, the tenant ſhall plead non-tenure. Th. D. J. 14. c. 10. ſummons, 
. 2, | Sc. 
So after a pardon of outlawry, the defendant ſhall plead in 
_— in the ſame manner as before the outlawry. Th. D. 
14. c. 11. 
So, after a ſuper/edeas purchaſed by the friends · of the defen- 
dnt in chancery. 10 H. 3. 13. . Th. D. J. 14. c. 11. % 4. 
But if the ſuperſedeas was purchaſed by the defendant himſelf, 
it is an eſtoppel to him to plead to the writ, unleſs he makes 
a ipecial entry upon the roll, ſaving at other times his exception 
to the writ, Th. D. J. 14. c. 11. / 4. 10 H. 5. 13. 6. 
And therefore, if after exigent awarded, the defendant appears 
ratis, and ſues a ſuperſedeas, he cannot plead to the writ for a 
fault in the addition, Semb. Dy. 88. 6. 7 


After removal of a plaint in replevin out of the county, the de- 
ſendant ſhall plead in B. to the perſon of the plaintiff; as, that 
le is his villein. Th. D. J. 14. c. 13. 5 Ed. 3. 206. | 
Miſnomer in a name of dignity: Th. D. /. 14. 6. 13. 
| H 3 *; _ (I, 34.) 
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(I. 34.) 
After ver- 


ditt. 


(J. 25.) 
Nor after 
Yemurrere 


(I. 36.) 
Nor after 
the firſt 


ABATEMEN N 


(I. 34.) A Plea in Abatement ſha!l not be pleaded, 


But after a verdict, matter which abates the writ ſhall not be 
pleaded in abatement; for the defendant has no day in court. 
Bend. pl. 74. Th. D. J. 14. c. 18. 

"Tho! the verdict was taken by default. Bro. Contin. 38. 

Tho it be a matter that happened after the day of niſi print, 
and before the day in bank. Bro. Cantiu. 13, 17. 

As after verdict, the death of one of the defendants does not 
hurt, becauſe the party had no day to plead it. R. Cro. El, 202, 
4 Leo. 15. Vide ante (H. 35.) 

So, a releaſe after verdict before the day in bank cannot be 

leaded; and the defendant has no remedy but by audita querela, 
R. 2 Cro. 646, 
Nor marriage of the plaintiff, being a fine, aſter verdict, 


before the day in bank. R. Cro. Car. 232. 


So, if after a verdict the plaintiff ſuggeſts, that one of the de. 
fendants died ſince the verdict, and the other defendants admit 
it, and upon this there is judgment againſt them; it will not be 
error, tho the death was really before the verdict z for it cannot 
be alledged contrary to the record. R. Jon. 411. | 
So, in treſpaſs, Sc. where the death of one of the defen- 
ants does not abate the writ, if one defendant dies after iſſue 
joined, and a venire and diſtringas awarded to try the iſſue, if 
the plaintiff ſuggeſts his death, and the judgment and verdict be 
only againſt the ſurvivor; it is not error. R. Jon. 367. 
So, if a general pardon be after a ſpecial verdict and the con- 


tinuances upon it and before judgment it cannot be pleaded, 
N. Hurd. 191. 


So, it ſhall not be pleaded after demurrer: as that admini- 
ſtration is repealed, and granted to another. R. Mod. 871. 
Vide ante (I. 24.) 


So, a writ does not abate after the firſt judgment, and before 
a writ of inquiry; as if the defendant dies after a writ of inquiry 
awarded and before the return of it. Per two J. I Leo. 263. 

So, if the defendant die after judgment quod computer, and 
account made up, before final judgment. 1 Leo. 263. Cont, 
Br. Jud. 17. 

Or, if the plaintiff die after judgment quad computer, before 
final judgment. Cont. Br. Jud. 17 

So matter in abatement cannot de aſſigned for error: as, if 
the defendant be called mites et baronnetics, where he is no baro- 
net. R. 2 Rol. 50. 


(x.) What Hatter muſt be pleaded in Abatement. 


"HEN a writ is only abateable, it muſt be pleaded; 
for ift it cannot be pleaded, the writ does not abate. 
, al Sy 


AB AT E M EN I. 


As, if the plaintiff enter into the land after verdict in an aſ- 
ſiſe, and before the day in bank, the writ does not abate; for it 
cannot be pleaded. R. per tot Cur. 1 Bul. 5, c. R. 2 Brownl. 
231. K. Cre. El. 767. 

So, if a woman, plaintiff in an aſſiſe, takes huſband after ver- 
dict, and before judgment, 1 Bul. 5. 1 Sig. 143.— for by the 
taking of the huſband the writ is only abateable. 1 Leo. 169. 
80, if another, who ought to be joined, is omitted, it muſt be 
pleaded; as in a quare impedit againſt the incumbent alone. 
2 Cre. 65 J. 

90, if treſpaſs be by one jointenant alone, the writ does not 
abate, without plea z though it be found by the inqueſt, R. Ao. 
466. R. Cro. El. 554: - 

So, if debt be againſt an executor upon a ſimple contract, the 
writ does not abate, unleſs it be pleaded, Cont. R. Cro. El. 121. 
R. Acc. Vaugh. 94,95. © 

So a matter may be pleaded in abatement, tho' it be matter in 
har, 1 Med. 214. 

& 


(L.) What need not. 


(L. I.) As, if the Writ appears falſe by the Confeſſion of 
the Plaintiff, or Demandant. 


\ 


UT when a demandant or plaintiff falſiſies his writ by his own 

confeſſion, or by his own ſhewing, it abates without plea : 
as, in an aſſiſe againſt ſeveral, one pleads a releaſe from the plain- 
tif; if he acknowledges it, his writ ſhall abates 11 /. pl. 9. 
Th. D. J. 16. c. 4. /. 6. . 

In treſpaſs, the defendant juſtifies by a warrant for the king's 
tax; the plaintiff replies, that the place where, c. was within 
fanftuary. And for this his writ abated ; for he acknowledges 
the taking by warrant, and therefore ought to have ref/evin, and 


not treſpaſs. Th. D. J. 16. c. 4. / 11. 


(L. 2.) Or, by his ſhewing, 


So, in error to reverſe a recovery of the manor of D. if the 
— 2 tſhews, that only a moiety was recovered, his writ abates. 
ict. 3 Co. 1. 6. 


named. R. 1 Rel, 176. 

If the plaintiff who lays his action in Middleſex, ſhews, that 
the defendant appeared to a writ directed to the theriff of Hamp- 
ire. R. Lut. 34. 


(L. 3.) So, if it appears falſe by the Record. 


tlelf, the court ex officio, or at the requeſt of the defendant, as 
. QUEUE 


l 


If an executor ſhews, that there is another executor alive not 


So, if the writ appears to the court to be falſe by the record 
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amicus curie, ſhall abate the writ : as, if it appears to be variant 
from the 2 Hob. 280, 281. 
Or, to have falſe Latin. Hob. 281. 


(L. 4.) Or, by the Evidence, 


So, if the writ appears to be falſe by the evidence, it abates 
without plea : as, in an aſſiſe upon a diſſeiſin to two, if by the 
evidence it appears, that one only was diſſeiſed, and not the other, 
the writ ſhall abate. Th. D. J. 16. c. 5. fe 1. R. Bend. pl. 89. 
1 Ed. 

So, E A aſſiſe by huſband 104 wife, upon a diſſeiſin to the 
wife, if the diſſeiſin found to have been made to both. Th, D. 
J. 16. c. 5. / 1. 

So, in lie if it be Band, that the tenements are in another 
vill. Th. D. J. 16. c. 5. /. 3. 

So, in debt upon a leaſe for years, if it appears to be a variant 
leaſe. R. Bend. pl. 223. 


(L. 5.) If the Writ be abſolutely abated. 
So, if the writ be abſolutely abated ; as, if the plaintiff die after 


verdict and before judgment. 1 Bul. 5. R. Cro. Car. 50g. 


Sid. 143. 

So, if 5 of the plaintiffs die, when the death of one abates 
the writ. 

If a woman demandant takes huſband. 2 Brownl. 235. 

And, upon affidavit of the death, judgment ſhall be ſtayed, 
upon motion. 1 Sid. 131. 

Or, it may be aſſigned for error, if judgment be entred. R. 
Cro. Car. 509. 1 Sid. 143. 

But, by fat. 17 Car. 2. 8. in actions perſonal, real, c or mixt, 


the death of either party between verdict and judgment ſhall not 


be error, if judgment be entred in two terms after verdict, _ 

And the judgment entred after the death, according to the ſta- 
tute, ſhall relate in all reſpects to the life of the teſtator, R. 1 Lev, 
278. Vide Ray. 210. 


(M.) Whenthe whole Writ abates. 


W HEN, by a plea in abatement the whole action is de- 
feated, the whole writ ſhall abate; as, if the writ be aba- 
ted for default of form of the regiſter, Per 8 8 8 6 Ed. 3. 278. 
8 Co. 159. 6. Th. D. J. 16. c. 10. /. 2. 

Or, the plaintiſf, or defendant dies. 

Or, be miſnamed, 

90, if one of the defendants die, be miſnamed, c. 32 H. 6. 
2. Qs 

So, when it appears by the confeſſion or ſhewing of the plain- 


tiff or demandant himſelf, that he has no cauſe of action for part, 


the whole writ ſhall abate : as, in a formedon; e it 3 
0 


- 


ABATEWE WE: 


the confeſſion of the demandant that he has no right to a third 
part during the life of F. the whole writ ſhall abate. Hz. 279. 
So, in an action upon the caſe upon ſeveral promiſes, where 
it appears, that one of the promiſes was before any cauſe of 
action. Semb. Lut. 1592. 

So, in a formedon for a moiety of a manor, if it appears by the 
replication, that the plaintiff has a right only to a moiety of a 
moiety, his writ abates. Sav, 86, 

So, when the plaintiff may have other writs ſeverally for two 
things in another manner, the writ ſhall abate for the whole : 
as, in an account againſt the defendant as receiver, and the 

aintiff declares againſt him as receiver, and for an other matter, 
as bailiff; the writ ſhall abate for the whole; for he might have 
ſeveral writs for the ſame matters, the one as receiver, the other 
as bailiff. R. 4 Leo. 39, D. 1 Sand. 285. 
ut, it ſhall be aided after iſſue and verdict. R. 4 Leo. 39. 

So, if a writ of entry in nature of an aſſiſe be for two acres, 
and it appears by the ſhewing of the demandant, that he ought 
to have entry in the per, or other action for the one acre; the 
writ ſhall abate for the whole. 11 Co. 46. a. 


(N.) Then only a Part. 


UT, if the writ be for two things, and he can have no 
aCtion at all for one of them, the writ ſhall abate only for 

that parcel, 1 Sand, 285. 11 Co. 5. 6. 
As, if part be within the juriſdiction and part not; as, if 
part be frankfee, part ancient demeſne. Q. Th, D. J. 16. 


Cs 10. %. 4. 


If treſpaſs be for breaking a cloſe, and taking away —Y 


which lambs are tithes, the writ abates only for them. Th. D. 
J. 16. c. 10. /. 36. 

If executors ſue treſpaſs for breaking the teſtator's cloſe, and 
carrying away money in vita teftatoris, though it does not lie for 
the clauſum fregit. 11 Co. 45. 6. 

If detinue of charters be by a huſband alone, where one of the 
charters concerns the inheritance of his wife, and the other his 
own inheritance; for no action lies by the huſband alone for the 
charter of the inheritance of his wife. 11 Co. 45. 6. 

If there be a formedon for land, and an advowſon, tho! it ap- 
pear he cannot have the action for the advowſon, the writ ſtands 
good for the land. 11 Co. 45. 6. 

90, if a writ abates by plea of a matter of fact by one, it does 
not abate as to others. 8 Co. 159. 6. 

*As, miſnomer of one defendant abates the writ only as to him. 
27 H. 8. 26. b. 8 Co. 159. b. 
1 the death of one defendant pending the writ, 27 H. 8. 


(O.) 
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(O.) When a (Urit abateable ſhall be made good 
by the At of the Tenant o; Oefendant, 


— F a writ be abateable for want of a good and proper tenant, 


if the tenant purchaſes pending the writ, that makes the 
writ good. Th. D. I. 16. c. 3. / 1, 2. 

So, if a writ be brought againſt him in reverſion in the life of 
the tenant for life, who ſurrenders to him in reverſion ; hereby 
the writ is good. 1 H. 6. 1. tho' he dies after the ſurrender. 
Th. D. J. 16. c. 3. , 9. 

So, if the tenant, who had nothing in the land at the day of 
the writ purchaſed, recovers againſt a ſtranger, and has execution 
pending the writ. Th. D. J. 16. c. 3. . 3. 
| Otherwiſe, if the tenant comes to the freehold pending the 
writ, by the act of God; as, by deſcent, Oc. Th, D. J. 16, 
Co 

8. if he he purchaſes, pending the writ, jointly with another, 
Th. D. J. 16. c. 3. / 5+ 

Or, tenant for fle dies, by which the defendant in reverſion 
becomes tenant. Th, D. J. 16. c. 3. / 6. 

o, if a man ſued by a falſe name of dignity puts in bail by 
that name, he ſhall afterwards be eſtopped to plead this in 
abatement. Adm. 1 Vent. 154. 

If a tenant in common ſues for a moiety of tithes, and the de- 
ſendant pleads nil debet, he is eſtopped afterwards to ſay, that he 
has the tithes in common with another not named. Per Twiſden, 
1 Sid. 40. 

So, if a writ be deſective for want of form only, it may be aided 
by the voluntary appearance of the defendant. Per Holt, C. ]. 

As miſnomer; bad, or no addition, Cc. Per Keeling, 1 Sid. 
247. 

Want of a 19ſe, or fifteen days between the 4% and return, 
R. 1 Sal. 63. 

Otherwiſe, if the appearance of the defendant be by coercion. 
Per Holt. 

So the appearance of the defendant does not aid, where he 
takes notice of the defect by challenge, or demurrer, though he 


pleads over. 1 Sal. 59. ; 
Tt.) Writ by Journeys Accounts. 


F a writ abates without the default of the demandant or plain- 
tiff, he may have a new writ by journeys accounts, vis. Per 
gietas computat” recenter tulit aliud breve. 6 Co. 10. b, 
As if it abates for variance, falſe Latin, or other default of 
form. 6 Co. 10. a. 2 H. 4. 21. a. 
Or for the default of the 1 ſheriff, Sc. 6 Co. 10. a. 
As, for non- ſummons; for that is the _— of the ſherift. 
6 Co. 10. a. : 
So, if a writ abates for non-tenure, or Pe only of par- 
cel; for the demandant has a good tenant, and cannot know in 
whom the eſtate of every parcel is. 6 Co, 10. as Os 
Dr, 


be 


ABATEME N T, 


Or, for non-tenure of the whole by one defepgdant in par- 
ition, R. 2 Cro. 218. | 

So, if a writ abates by death, 2 Brownl. 158. 

By the death of the king. Dal. 3, Re, 

By the death of one of the plaintiffs or demandants. 6 Co. 10. l. 

Or, by the death of one of the tenants or defendants, 6 Co. 


10. 4. 

Or, by the death of the tenant or defendant, TEA only 
one defendant. D. Cent. Lut. 260. Semb. Acc. 10 Ed. 3. 16. 
a 8 H. 5. 6. a. F. N. B. 32. c. 1 L 22. | 

Or, by the determination of the power of the plaintiff; as if 
there be an executor, till the ſon comes of age, the ſon may 
have the writ by journeys accounts. R. 1 Sal. 393. 

So, if the demandant has judgment by default in a formedon, 


which is reverſed in diſceit for a fault of the ſummons, the de- 


mandant may have a writ by journeys accounts, R. 6 Co. 10. 
Sg, if a quare impedit, abates by the death of the incumbent, 
ang che diſturver preſents another; the plaintiff ſhall have aſſiſe 
darrein preſentment by journeys accougts for the firſt diſturbance. 
F. N. B. 32. C. I. Brawnl. 160. 

The writ by journeys accounts muſt be in the ſame court, 
where the firſt writ was. 6 Co. 10. 6, 

Muſt be of the fame quantity; and, if it can, between the ſame 
parties. 6 Co. 10. 6. Lut. 296, 297. g 
And it will be a continuance of the firſt writ ; for the plaintiff 
or demandant ſhall have the coſts of the firſt writ. 6 Co. 10. 6. 
Vide Cofts (A. 1.) 

And if the demandant pleads plene admin:/ravit, he ſhall ſay, at 
the day of the firſt writ. * 6 Co, 10. 6b. 

If the ſtatute of limitations incurs after the firſt, before the 
ſecond writ, it will be no bar, R. Dal. 3, 

The writ by journeys accounts 18 always alledged by way-of 
counterplea to the voucher, 6 Co. 10. . 

Or, by way of replication to ouſt the plea, which accrues upon 
matter after the date of the firſt writ. 6 Co. 10. 6. 

And, ought to put in certain the time of the abatement of the 
firſt writ, whereby the court may adjudge, the other was pur- 
chaſed recenter et incontinenti, viz. with all diligence. 6 Co. 11. a. 

What ſhall be a reaſonable time for the purchaſe of a new writ, 
ſhall be in the diſcretion of the juſtices. 6 Co. 11. a. 

Fifteen days have been allowed reaſonable. 6 Co. 11, a. 

So, half a year. Semb. 6 Ed. 31 32. b. 

So, thirty days. 1 Sal. 393. 

And it is ſufhcient, if it be freſhly purchaſed after notice of the 
death of the defendant, though it be two years after his death. 
10 Ed. 3. 16. 5. Dub. Lut. 269, 297. 

But, a writ by journeys accounts ſhall never be, where the firſt 
abates by the default of the plaintiff or demandant. 6 Co. 10. a. 

As, for non-tenure, or jointenancy, of the whole. 6 Co. 10. a. 

Becauſe the plaintiff or tenant was a knight. 6 Co. 10. 5. 
Th. D. J. 16. c. 8. /. 38. R. 32 H. 6. 24. a. 

Or, if the plaintiff be non- ſuited. Th, D. J. 16. c. 8. 7. 36. 


Nor, 
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Nor, where the firſt writ abates by the death of a le plaintiſt 
or demandant. 6 Co. 10. 6. 

Tho! it be in a guare impedit, in which is death is peremptory, 
if it be after the ſix months. 6 Co. 10. 6b, 

As, if an adminiſtrator durante minori etate of A. be plaintiff; 
A. ſhall not have a writ by journeys accounts. 1 Sal. 393. 

Or, there be an executor upon condition, and then A; upon 
breach of the condition, A. ſhall not have it. 1 Sal. 393. 

Nor, where the firſt writ was not ſerved and returned upon 
record. 6 Co. 10. 5. 

Nor, where the firſt writ was neglected to be proſecuted for 
a long time before the abatement, Semb. Lut. 296. 

A judicial writ ſhall never be by journeys accounts; for that 
does not abate for form. 6 Co. 10. a. 

If a writ be proſecuted by journeys accounts, this revives the 
original only, but not the eſſoines, or other proceedings upon it. 
K. Lit. 64, 


*  Whon a Writ ſhall be amended. 
Vide in Amendment, (D: 1, K = 8.—2 450 


Pleas in Abatement in various Attons. 


To a writ of appeal. Vide Appeal, (G. 3.) 

To an aſſiſe. Vide Aſiſe, (B. 12,—C. 3.—-D —_ —. 2.) 

In dower. Vide Pleader, (2 V. 4.) | 

In an action againſt an executor, or adminiſtrator. J ide 

Pleader, (2 D. 4. &c. 12.) 

In replevin. Vide Pleader, (3 K. 11.) 

To a ſeire facias upon a judgment. Vide Pleader, (3 L. 11.) 
By a vouchee. Vide Voucher, (F. 1) 

In waſte. Vide Pleader, (3 O. 10.) 


Abatement by Legatees. 
Vide Chancery, (3 V. 18, 19.) 


A B B O T. 
[ 
vide in Ecclefiaftical Perſons, (B. 2, &c.) 


nh 
Pide in Figſtices, (T. 1, &c.) 


ABE Y- 


ABEY A N c k. 


(A.) When Land ſhall be in Abeyance: 
| (A. 1.) The Fee and Freehold. 


HEN the fee or freehold of the land is not veſted in any 
"one, but ſtands ſolely in conſideration of law, it is ſaid 
to be in abeyance, or in nubibus, Co. Lit. 342. b. 
As, if the parſon of a church die, the fee of the glebe or 
rectory, and alſo the freehold is in abeyance. Ci. Lit. 342. 6. 
So, when a biſhop, abbot, dean, archdeacon, or prebendary 


dies. Co. Lit. 342. b. Heb. 338. 


Or, any other ſole corporation, preſentative, eleCtive, or do- | 


native. Co. Lit. 342. 6. Vide Heb. 338. 

So, if by act of parliament A renounces an eſtate, and 
by the ſame act, it is not veſ vn) other perſon, it remains 
in abeyance, per Dyer; but \y Veſt. The fee remains in the 
queen. R. Dal. 42. 


(A. 2.) The Fee. 


- 


So, when a parſon or vicar is admitted, inſtituted, and in- 
ducted to a church, the fee-fimple is not in him, but in abey- 


ance. Co. Lit. 341. . 342. f 
So, if a leaſe be to A. for life, remainder to the right heirs of 


B. the fee is in abeyance *till the death of B. Co. Lit. 342. b. 
(A. 3.) The Freehold. | 


So, if tenant pur auter vie dies, the freehold is in abeyance 
till an occupant enters. Co. Lit. 342. . Vide Eftates F.“ 

But a freehold ſhall not be in abeyance, except in the caſe of a 
parſon, c. who dies. D. 2 Rel. 502. Hob. 388. Dav. 34. a. 

Or, in the caſe of a remainder after an eſtate of frechold. Heb. 
236, | 

80, the law does not admit eſtates to be in abeyance, except 
in caſes of neceſſity, Hob. 338. 2 Rol. 506. 

And therefore, the fat. 27 H. 8. 10. does not execute uſes in 
abeyance. 2 Rol. 335. 

And a freehold cannot be in abeyance by the act of the par- 
ty; for if a man makes a leaſe for years, remainder to the right 
heirs of A. who is alive, the remainder is void. Hb. 153. 

[If the habendum in a leaſe for lives, is from the day of the 
date, the leaſe is void; for it is a freehold to commence in futuro. 
Denn v. Fearnſide, M. 21 G. 2. 1 Wilſ. 176.] 

[But if in the leaſe there is a power to leſſor's attorney to take 
poſſeſſion and deliver ſeiin, which is accordingly done, it is good, 
for till ſeiſin delivered, the freehold ſhall be conſidered as ftill 
continuing in the leſſor. Freeman v. Weſt, T. 3 G. 3. 3 Will: 
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Ability, to purchaſe. Vide in Capacity, (A. 1, 2-—B. 1, Kc. 

— fo gzant. Yd: in Capacity, (C.— D. 1, &c.)—Grant, 

- totue, and be ſucd. Jide Aion, (B. 1, &c.—C. 1, &c.) 

— to deviſe and oo by deviſe. | Vide Deviſe, (G.—H. 1, 
&c.— — * | 

— fo marrrx. Vide Baron and Feme. (B. 2, &c.) 


$43 0-74 T4. 0 


(A.) 8bjuration; what: 


A BJURATION is an oath which a man or woman 
take, when they have committed felony, and fly to the 
church or church-yard for ſafeguard of their lives, chooſing exile 
rather than to be tried for the felony. Stamf. P. C. 116. 6. (a) 


(B.) The Otiginal of it. 


A BJURATION was the lai of S. Edward: 
116. p 


(C. i.) In what Offences it ſhall be. 


"THE coroner ſhall take the abjuration of him who acknow- 
1 ledges a felony in the ſame or another county. By the 
Hat. 22 H. 8. 14. and 32 H. 8. 12. H. P. C. 172. 

And ſuch abjuration is not traverſable. H. P. C. 171. 

A man cannot abjure in high treaſon; for the coroner cannot 
take his confeſſions St. P. C. 116. 4 
Nor in petit treaſon. Sf. P. C. 116. 3. 117. 4. 
Tho' the coroner has a commiſſion from the king to do it; 
St. P., C. 116. ö. a 

Nor can he abjure for felony, if the coroner has information 
that he is charged with high, or petit treaſon. St. P. C. 116. ö. 

Nor can he abjure, when he is condemned for the robbery of 
a church. St. P. C. 117. a. 8 
Or, if he eſcapes in his paſſage to execution after a judgment 


for felony. \ HP. C. 117. a; 
(a) A perf ſed of any crime (except high treaſon, petty treaſdn, and facri- 


lege) for which life or member was to be loſt, might, before he was attainted, have 

ed to any church or churchyard, and within forty days after, gone in ſackcloth and 
confeſſed himſelf guilty before the coroner, and declared all the particular circum- 
ſtances of the offence; and then abjured the realm, that is, taken the oath of ab - 
juration, which was to depart the realm for ever, at the time and place appointed, 


St. P. C. 


' 


| Never to return without leave of the king, going the direct way thither with all con- 


venient ſpeed with 3 croſs in his hand, ſtaying there but one flood and ebb, if he 
could have a paſſage, and, tili he could ſo paſs, going every day into the ſea up to his 
knees, to try if he could paſs over, and if he could not paſs within forty days, then to 
put himſelf again into the church ab a felon. B. Com, vol, 4. 332. Finch: Law 388, 


89. 
g * Not 
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* Nor can a man abjure for petty larceny, for the judgment is 
not to ſuffer death. Finch. 389.* 

Nor when he returns, after baniſhment upon abjuration; 
St. P. C. 117. a. 

And, he ought to pray the coroner, before the jury are 
charged: for afterwards, when the jury come back ready to give 
their verdict, it is too late. R. 2 H. 7. 3. as 

And, in theſe caſes, if the coroner takes the abjuration, he 
ſhall be amerced. St. P. C. 117. a. 

And, the perſon who abjures may be hanged ; for the ab- 
juration is void. St. P. C. 117. a. 

Vide Juſtices (S. 11.) 


(C. 2.) Conſequences of Abjuration: 


* All the lands which the felon bags the time of the felony 
committed, or at any time after, eſcheated to the lords of the 
ſees, and therefore the time was particularly ſet down in his 
confeſſion; and all the goods and chattels which he had at the 
time of his attainder were forfeited to the king, for which reaſon 
alſo the time of the attainder was particularly expreſſed. 3 1nfe. 
217.9 8 

Hie blood was alſo corrupted, and all other incidents fol- 
lowed, as in caſe of conviction by indictment. hid.“ 

But his life was faved, unleſs he returned without the king's 
leave. Mid. 

* If, during the forty days privilege, or in his road to the ſe 
ſide, he was apprehended and arraigned in any court for the ſame 
felony, he might plead the privilege of ſanctuary, and had a 
right to be remanded if taken out againſt his will. BI. Com: 
vol. 4. 383.“ x 


(b.) SanZuary, when allowed. 


ANCTUARY was a privilege granted by the king for 
the ſafeguard of the life of an offender; St. P. C. 108. 4. 

And commenced, and had its force by the grant of the king 
only, and not of the pope, who had no intereſt in it, but to 
conſecrate the place. St. P. C. 110. b. R. 1 H. 7. 25. 6. 

And therefore, cannot be claimed by preſcription only, with- 
out allowance in Eyre within time of memory. Mel. 190. 

Nor, by the grant of the pope without the grant of the king. 
Kel. 190. 1 H. 7. 26. a. . 

Nor, by the grant of the king and pope before time of memory, 
without uſage within time of memory, and allowance in Eyre. 
R. 1 H. 7. 26. as N 

By. fat. 1 Fac. 1. c. 25. f 34. So much of all ſtatutes as 
concerneth abjured perſons and ſanctuaries, or ordering or 
governing of perſons abjured, or in ſanctuaries made before the 
35th of queen Eliz. are repealed and made void. By this ſtatute 

the 
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the ancient common law concerning abjuration for felony wag 
revived. 3 Inſt. 115.* | | | 

But by fat. 21 Fac. 1. c. 28. 5 7.no ſanQuary or privilege 
of ſanctuary ſhall be hereafter admitted or allowed in any caſe,* 

* Conſequently abjuration is alſo taken away. 2 Inf. 628, 
But this muſt be confined to ſuch abjuration as had ſanctuary for 
its foundation, abjuration ariſing on the ſtatutes made againſt 
papiſts being quite of a different nature.“ 


n Wy 


(A) Abꝛidgment of a Plaint, oz Demand. 
(A. 1.) When it may be. 


N all caſes where the writ is general, if the tenant ptead non- 

tenure, join-tenancy, Oc. in abatement of part of the demand, 

e demandant may abridge his demand to the reſidue ; for the 
writ remains good for the reſidue. Bro. Abridgment 12. 

As, in an aſſiſe de libero tenemento, if in his plaint he makes 


title to twenty acres, and the tenant pleads non-tenure to five 


acres, he may abridge his plaint to fifteen acres. 3 Lev. 68, 
So, in dower ; for the writ is general de /ibero tenemento M. 
her huſband. 3 Lev. 68. 3 IE 
- So, in ward of body and land. Th. D. J. 8. c. 28. /. 10, 
So, in per que ſervitia, Th. D. 1. 8. c. 28. ſ. 20. 
So, in an attaint, the plaintiff may abridge the falſe oath, 


Per Forteſcue, 34 fl. 6.33. Th. D. J. 8. c. 28. f. 20. 


So, in waſte, for taking down a copper, and other waſtes 
committed in houſes, he may abridge for the taking down of the 
copper. Dy. 272. 6. 

So, if the plaint or demand be of land and rent, he may 
abridge for all the rent. Th. D. J. 8. c. 28. , 5. ; 

If it be of divers manors, he may abridge for all one manor. 
21 Ed. 4. 28. [24.] TS. D. I. 8. c. 28. / 18. 

If it be of a third part of a manor, and a carue of land, he 
may abridge it for the third part of the manor. 40 A. pl. 4. 
Th, D. J. 8. C. 28. /þ 12. 

Or, of a moiety of a manor. Th. D. J. 8. c. 28. /. 21. 

So, if it be of a meſſuage, and four acres of land, he may 
abridge it for all the meſſuage. R. Dy. 61. 5. 

If it be of a moiety of ten acres, he may abridge to a moicty 
of five acres. R. Kel. 116. 6b. 

And now, by the flat. 21 H. 8. 3. To prevent delays oc- 
caſioned by pleas in bar to moieties or parts of lands, in which 
caſe the demandant could not abridge his plaint, it is enacted, 
that in aſſiſe the plaintiff may abridge his plaint of any parts, to 
which any bar is pleaded, as he might in cafe the bar had been 
pleaded to any certainty of acres in the plaint, | 


(A. 2.) 


ABRIDGEMENT. 
(A.2.) When not. 


But a man cannot abridge his plaint or demand, when it is of 
| an intire thing named in the writ; as, of a manor, Th, D. 

. 8. c. 28. felg, 18. Kel. 116. 6, 

Nor, of the moiety, or third part of a manor, till far, 
21 H. 8. 3. Semb. Th, D. J. 8. c. 28. / 18. | 

So, if the plaint be of forty ſhillings rent, he cannot abridge 
to twenty ſhillings; for the rent is intire. Dy. 65. 6. 

So, a man cannot abridge his plaint or demand, as to the 
whole, in one vill named in the writ. Th. D. J. 8. c. 28. ＋. 3s 7> 
21 Ed. 4. 24. a. 3 Lev. 68. 

As, in aſſiſe for lands in two vills, he cannot abridge his de- 
mand for the whole in one of them. 21 Hd. 4. 24. a. For the 
jurors come the firſt day out of both the vills. Fitz, Plaint 7, 19. 

So, a man cannot abridge his demand, if he thereby falſifies 
his writ; as, if waſte be in domibus et boſcis, he cannot abridge 
the aſſignment of all the waſte in the houſes. Dy. 272. 6. 

Yet in dower, the deniandant may abridge her demand of all 
the land in one of the vills. R. 21 Ed. 4. 24. 4. for, in 
dower, the jury do not come the firſt day. Fitz. Plaint 7. 

So a man cannot change his demand: as in dower, if the de- 
mand be of the third part of a manor, after a view the demand- 
ant cannot make her demand of two carues of land. Th. D. 
. 8. c. 28. fo 2. 

So, a man cannot abridge his demand in a formzedon or other 
writ, where the parcels are particularly demanded in the writ. 
3 Lev. 68, 

A man may abridge his plaint or demand, after an imparlance, 
32 Aſſ. Pl. 5. i 

And after a view. Th. D. J. 8. c. 28. /. 2. / 
And, after the inqueſt charged, and before verdict. 33 H. 6. 
18, | 

So, at any time before verdict: | 

Or, at any time before judgment. Kel. 116. Semb. Dy. 
88. a. 

But, after judgment he cannot abridge his plaint, tho' error 
be brought. 2 Brownl. 237. 


LEE NT 
Vide Parliament, (D. 20.) 
ip 3OoOL1UTFOK 


> Vide Excommengement, (C.) 


ACCEDEAS AD CURIAM, 
| Vide in Pleader (3 K. 9.) 
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ACCEPTANCE. 


Acceptance of Adminifration. Yide Abatement (H. 45.) 
of a Bill of Exchange. Yide Merchant (F.6, &c.) 
of +5 «Wit Vide Abatement, (H. 44.)—#ſzliſc, 
(N. 6. | 
— of an Eftate. Yide Efoppel, (A. 3.) 
— — of an Dffice. Vide Officer, (K. 5.) 
| of Rent. Vide Condition, (P.) 


r err den. 
Acceptoz of a Bill of Exchange. Yide Merchant, (F. 13, 14. 


n © RT 
| Vide in Fuftices, (T. 1. &c.) 


aL DE KN: 


(Vide Chancery, (2.—4 D. 10.—4 H. 4.—4 O. 3.) —Pleader, 
(3 M. 31.) 


8 * 


— . — 


At common law, before either the ſtatute of Marlebridge ot 
W:tminfter the fecond, there were two methods of proceeding 
againſt an accountant. One by which the party to whom he was 
accountable, might, by the conſent of the accountant either take 


the account himſelf, or aſſign an auditor or auditors to take it, and 


then have his action of debt for the arrearages, or in more 
modern times an action on the caſe on infimul computaſſent as 
mentioned in the text. Or he might in the firſt inſtance have a 
writ of account, on which after judgement quod computret, auditors 
were aſſigned by the court, and final judgment pronounced 
on their report, followed by execution.“ h 

The firſt part of the fat. Weſt. 2. c. 11. relates to the firſt 
of theſe modes, and where auditors are aſſigned by the maſter, 
and the accountant is found in arrears before them, introduces a 
more ſummary remedy than that of an action as at common law, 
for it orders that “ their bodies ſhall be arreſted, and by the 
teſtimony of the auditors ſhall be ſent to the next gaol of the 
king in thoſe parts, and fthall be received by the ſheriff or 
gaoler and impritoned in irons under ſafe cuſtody living at the- 
own coſts till they ſhall have ſatisfied their maſter fully of the 
arrears z” by ordering that their bodies ſhall be arreſted, it ſeems 
to give a power of detention of the body, immediately on his being 
found in arrears : Lord Cate, 2 Inft. 380. ſays, a power of commit- 
ment: however what follows, © that by the teſtimony of the auditors 
they ſhall be ſent to gaol,” ſeems to imply that the power of com- 
mitment is not direy given, but that they ought to certify to the 
chancery that the accountant is in arrears and on that certificate 
a 4writ ſhould iflue for the commitment; and in confirmation y 

* 


ACCcOM . 


what is hete ſuggeſted, there is a writ in the Regiſter 147. a. 
directed to the keeper of the gaol, reciting the ſtatute, and that 
it is ſuggeſted by the plaintiff that the accountant had been found 
in arrears before auditors appointed in conſequence of the ſtatute, 
and ordering the gavler to receive him into his cuſtody—By the 
following clauſe in the ſame part of this ſtatute, if the account- 
ant be aggrieved by the atiditors, he may have a writ called ex 
parte tals which is in natufe of a commiſſion to the barons of the 
exchequer z but of the nature of this writ more will be ſaid 
(E. 14.) —However this ſummary remedy does not apply to the 
caſe where the mafter himſelf takes the account, or where he 
aſſigns but one auditor, for the act uſes auditors in the plural 
number: nor in the caſe of auditors does it take away the com- 
mon law remedy by action. 2 Ji. 380. Neither does this act 
in any of its branches extend to guardian in ſocage. Bid.“ 

In the writ of account, the proceſs by the common law was 
ſummons, attachment and diſtreſs infinite; the ſtatute of Marlex 
bridge c. 23. gave attachment by the body, if the bailiff had no lands 
by which he might be diſtrained; and the latter branch of the 
ſtatute Weflminfler 2. c. 11. gave proceſs of outlawry : but tho? 
attachment by the body given by Marlelridge extends to guardian 
in ſocage, yet the outlawry by . 2. does not. 2 f. 144.* 

On the ſtatute of Marlebridge a writ of monflravit is formed 
as appears in the Regiſter 136. 5. but the proceſs given by that 
ſtatute is not confined to that writ but extends to the writ at 
common law.—lIt was thought proper to ſay thus much, becauſe 
the books in general do not ſeem to diſtinguiih with ſufficient 
accuracy between the different remedies alluded to by . 
ſtatute of I H. 2.0 5 


. 0 .. 
(Al.) Uhen it lies; 


A action of account lies only againſt a man as guardian, 


bailiff, or receiver. Co. Lit. 172. a. 2 Inft. 379. 1 Rel. 


117. 1. 43. Dan. 220. 

If a man be accountable to another, he before any fuit ma 
take the account by himſelf, and afterwards maintain debt gn. 
him for the arrearages of the account. 

Or, may have an action upon the cafe, and declare upon an 
inſimul computaſſet. 

So, he may aſſign an auditor for taking his account, and after- 
wards have debt for the arrearages upon the account before fuch 
auditor, 1 Leo. 219. | 

Such an auditor pro hac vice may be aſſigned by parol. Per 
two 7. t Leo. 219. 

But, an auditor aſſigned generally for all his bailiffs or receiv- 
ers, muſt be by deed. R. 1 Leo. 219. 

The auditor aſſigned may take the account, make allowances, 
and aſſeſs. the arrearages. 1 Lev. 219. | 
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And every thing, that he does lawfully, binds his maſter, 1 Le, 
2 I Ys 
But, an auditor pre bac vice cannot do fo in any other ciſe, 


1 Leo. 219. 
So, an auditor cannot bind his maſter by unlawful allowañces. 


I Lam 219. 

And his determination upon the whats account, is as a judg- 
ment, and ought to be certain. * 1 Leo. 219. 

And therefore, if an account againſt any one as ſervant or 
apprentice, it is not good. 2 12. 379. 

Or, as a comptroller, ſurveyor, meſſenger, Oc. 2 f. 379. 
F. N. B. 119. C. Co. Litt. 172. 42. 

et the king may alledge generally, chat the defendant ad 
N domino regi tene. 2 Rol. 161. O. 11 Co. 90. 4. E. of 
Devon. Godb. 291. 

So, account lies for the king, for takin any goods of the king, 
11 Co. 90. a. 1 Rel, 161. J. 10. Vide Dett, (G. 1.) 

Tho' they are taken by one by colour of his office. R. 11 Co. 
go. ö. Cro. El. 545. 

Tho' they come to the king by drvide, and never were in his 
poſſeſſion ; for the law creates a privity. 2 Rol. 161. J. 1). 
I1 Co. 90. a. 

Thoꝰ they are taken wrongfully; for the law will not put the 
king to his action of treſpaſs. 2 Rol. 161. J. 12. 

As, if A. enters upon the king's land wrongfully, and takes 
the profits. 2 Rol. 161. J. 12. 

But, if money is paid to A. which he does not know to be the 
king's money, A. ſhall not be accountable for it. Cre. El. 545. 


(A. 2.) Againſt a Guardian, 


3 lies for the heir at the age of fourteen years againſt 
his guardian in ee. Co. Lit. 89. a. 

And if the heir Tie before fourteen, his executor ſhall have ac- 
compt againſt the guardian preſently. 2 IAH. 404. 

So, it lies againſt the parent of an infant, who receives the 
profits of his land. F. N. B. 117. B. 

So, againſt him who enters as guardian in chivalry, where the 
tenure was only in Ace. 2 Rol. 117. I. 50. 

So, it lies againſt a ſtranger, as guardian, who enters and 
receives the profits of the land of an infant during his non-age. 


F. N. B. 118. KF. Co. Lit. 89. a, b. Cro. Car. 229. Reg. 


136. 5. (a) 

A guardian ſhall not be charged as receiver; for a receiver 
ſhall not be allowed his expences, as a guardian ſhall, Co. Lit. 
172. & 1 Rol. 119. J. 45. 

So, an occupier of a copyhold ſhall not be charged as guardian. 


Cro. Car. 229. 


(4) The writ in the Regiſter againſt the guardian recites the ſlatute of Marlebridge 
c. 17. But that ſtatute is only in affirmance of the common law, 2 If. 135- 


(A. 3.) 
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(A. 3.) Againſt a Bailiff, 


Accompt lies againſt one as bailiff, who receives for another 
uncertain profits z as, where a man appoints another his bailiff to 
collect the rents of his manor. 1 Rol. 118. J. 40. 

Or, to be bailiff of his hundred. 1 Rel, 119. J. 2. F. N. B. 
118. E. 

Or, of his court. F. N. B. 118. E. 
Or, to be bailiff of his park, piſchary, c. and he ſhall ac- 


count for the deer, fiſhes, c. and other profits of the ſoil. 


R. 10. H. 7, 6, 30. 
So, if a guardian receives the profits of the eſtate of an infant 


after his age of fourteen years, he ſhall be charged as bailiff. 
F. N. B. 118. B. 2 Ini. 380. R. 2 Cre. 219. Co. Lit. go. a. 
So, if a man of his own head receives the profits of my land, 
F. N. B. 117. A. | 
$0, if a man, by the appointment of the king, or his own 
head, receives the profits of the land of a lunatick, he is account- 
able to the lunatic as bailiff, 4 Co. 127. 6. 
So, if a man delivers goods to A. to fell, which he ſells, 


: Rel. 116. J. 35, - 
And, if the bailee ſells nothing; yet he may be charged. 


1 Rol. 119. J. 25. p 
So, if a bailment be to deliver to another ; before the delivery 
the bailor may charge him in account. 2 Les. 31. 

So, if a man be a bailiff by his office, he may be charged in 
accempt as bailiff, tho' he be appointed to collect certain rents: 
as, if a man preſcribes to have a bailiff to collect fce-farm rents, 
iſſues, and amerciaments, tho' they are certain. 1 Kel. 118. 
. 50. 
But, generally, a man who receives a certainty cannot be 
charged as a bailiff: as, if a man be appointed to receive the 
rents of a manor, which is in leaſe at a certain rent. R. 1 Rol. 
119. J. 5. Dan. 215. 

Or, to receive all my rents; for rent is certain. 1 Rel. 118. 
. 45. 119. J. 40. 

90, a ſurveyor of a manor ſhall not be charged as bailiff, where 
there is another bailiff. 1 Rel. 119. J. 20. 

: 80, a receiver ſhall not be charged as bailiff. 1 Rol. 119. 
10. 

Nor, a bailiff as receiver; for a bailiff ſhall be allowed his ex- 
pences, a receiver not. Co. Lit. 172. a. 1 Ret. 119. J. 45. 

But, he may be charged as bailiff and receiver of ſeveral things, 


in the ſame action. 1 Rel. 119. J. 15. F. N. B. 116. P. Vide 


Ent. 7 5. 


(A. 4.) Againſt the Receiver. 


Aceompt lies againſt one as receiver, who is appointed to re- 
ceive the rents, or debts of another. F. N. B. 116. P. 
I Rol. 116. J. 29» 

So, 
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So, if he receives them without direction. F. N. B. 116. 3. 
1 Rol. 119. J. 40. 3 Les. 24. 

So, if they are delivered to him for a ſpecial purpoſe, and he 
does not perform it; as, if A. receives money to be delivered to 
B. and he does not deliver it. F. N. 5. 116. Q, 1 Rol. 116, 
J. 14, 22. 

Or, to be re- delivered, if he does not make an aſſurance of 
certain land, and he does not make the aſſurance. F. N. B. 
118 6. 1 Nl. 116. J. 10. 

Or, to be delivered to B. for my uſe and he gives them to B. 
1 Rol. 116. J. 17. 

Or, for the relief of B. for that is to his uſe. Dan. 216. 
pl. 16. Lut. 48. R. Cro. El. 82. 

Or, to buy goods, Wc. 3 Loo. 38. 

So, if a man employs A. to receive money of B. and he em. 
ploys him to borrow it of C. and A. borrows it accordingly, for 
which B. gives his bond to C. yet account lies by the employer 
againſt A. upon the receipt by the hand of B. R. Hob. 36. 
1 Rel. 119. J. 50. Win. Ent. 6. Mo. 862. 

So, if a receiver appoint a deputy, account lies un againl 
his deputy. 1 R/. 118. J. 20. 

So, account lies by a ſheriff againſt his deputy. 1 Rel I 118, 
J. 25. 

So, if a man be bound by a bond to make accompt, . 
lies againſt him. 

Or, if a man by obligation acknowledges, that he has received 
money ad computandum. 1 Rol. 116. J. 20. 

Or, has money of A. in his hands. 1 Rel. 116. J. 27. 

So, if a man acknowledges the receipt of money, and cove- 
nants to make accompt thereof, account lies though the party may 
have covenant. R. 1 Rel. 116. J. 45. 

So, if a man deviſes land to be ſold for the payment of legacies 
out of the money raiſed by the ſale, account lies by the n 
after the ſale againſt the executors who ſold. 1 Roll. 116. J. 35, 
Dy. 151.6. 152. 4. Vide Dy. 264. 6. 

If the receipt be from the plaintif himſelf, he ought to declare 

againſt the defendant as his receiver. 

So, if the receipt be by the wife of the plaintifr; for that is 
from the plaintiff himſelf. 1 Rol. 120. J. 17. Cont. I. 27. 

Or, by the plaintiff's monk. 1 Rot. 120, J. 20. Cont, J. 20. 

Or, by the wife, or monk of the defendant ; for that is a re. 
ceipt from the defendant himſelf. F. N. B. 118. F. Cont, 
1 Rol. 120. I. 15, 25. 

But, if the receipt be by the hand of a ſtranger, the plaintiff 
mult declare of a receipt by the hands of ſuch a one. I Rol. 120. 
J. 40. F. N. B. 118. F. 

So, if the receipt be by the hands of the wife, or monk of 2 
ſtranger, he ought to declare of a. receipt by the hands of ſuch 
wife, or monk. 1 Rol, 1 20. J. 31. K. 


And, he cannot declare of a receipt by the plaintiff, and 2 


range 3 for ay requires. tw irs 1 Kol, 120. 1 „ 
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But, of a receipt by two ſtrangers, he may. 1 Rol. 120, 


Zo 
if the plaintiff declares againſt the defendant, of a receipt by 
his own hands, he may wage his law. 2 Sand. 65. 

Otherwiſe, if he declares of a receipt by another hand. Co. 


Lit. 295. 4. 2 Sand. 66. 
(3.) Foz whom it lies. 


Tenant in common may have accompt againſt his com- 
panion, who takes all the proſits of the land. F. N. B. 
117, D. 118. J. Dan. 217, 219. 

So may a jointenant, if the profits are taken for the common 
benefit of both. 1 Rol. 117. J. 25. Dan. 217. 

Otherwiſe, if a jointenant takes all the profits for his own uſe, 
1 Rol, 117. J. 30. 

But now, by the fat. 4 & 5 Ann. c. 16. Account may be 
brought by one jointenant, or tenant in common, his executor or 
adminiſtrator, againſt the other, as bailiff, for receiving more 
than comes to his proportion; and againſt the executor, or ad- 
miniſtrator of ſuch jointenant, or tenant in common. 

But, not as receiver. Per C. B. M. 4 Geo. 1. inter Walker 
and Holiday, (reported Comyns's Reports 272.) 

And therefore, the defendant cannot wage his law. R. 2 Mod. 
Ca. OJ, 

57 the common law account did not lie by an executor or 
adminiſtrator, for want of privity. Co, Lit. 89. . 2 Inſt. 30g. 
Vide poft, (D.) 

But now, by the fat. N. 2. 13 Ed. 1. 23. an executor may 
have account, Vide Vid. Ent. 76, 

So, by the fat, 25 Ed. 3. 5. the executor of an executor, 

And, by the fat. 31 Ed. 3. 11, an adminiſtrator may main- 
tain it. Fide Vid, Ent. 75, 

The executor or adminiſtrator of an heir, who dies before 
fourteen, ſhall have account preſently againſt the guardian in „e- 
wages 2 Inft. 404. 

And at common law, per legem mercatoriam, it lay for the 
22 of a merchant. 2 Inft. 404. F. N. B. 117. E. Vid. 

11. 75. . 

So, account lies for an abbot, maſter of an hoſpital, c. againſt 
a receiver in the time of their. predeceſſor. F. N. B. 117. F. 
2 Inſt. 404. | 

For a churchwarden againſt his predeceſſor. Dan. 219. 

So, account lies for the king, againſt him, who takes the 
Tr the king. 11 Co, 90. 2 Rol. 161. J. 10. Vide ante 
(A. 1. 


. 


(C.) Againſt whom it lies. 


N ation of account lies againſt a feme ſole, as bailiff or re- 
ceiver. F, N. Z. 118, D. 1 Roh. 117. J. 12, 15. 


Dan, 217, 
I 4 Sa, 
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80 it lies againſt a prieſt, or chaplain. F. N. B. 118. P. 
1 Rol. 117. J. 17. 

So it lies againſt an abbot for a receipt when he was a monk. 
1 Rol. 117. J. 20. 

But by the rule in the Regiſter, accompt does not lie againſt 
an executor, or infant. Reg. 135. 4. Vide poſt, (i ) Vid: 
F. N. B. 118. D. 1 Rol. 117. J. 10. 

Nor, againſt a wife or chaplain, Reg. 135. a, 


(D.) Wien it does not lie. 


UT account does not lie where there is a want of privity ; 

and therefore, if A. receives all the debts of the teſtator 
without authority, the executor ſhall not have account againſt 
him. 1 Rell. 117. I. 35. 

So, if the bailiff or receiver of A. makes a deputy, A. ſhall 
not have account againſt him. F. N. B. 119. B. 

So, if A. acts as a guardian, and employs B. to receive the 
profits and rents of the infant for him, tho' he be not guardian 
of right, yet the infant ſhall not have account againſt B. who 
was only a ſervant to 4. and there is no privity between him and 
the infant. Dub. 1 Rol. 117. J. ult. 

If I giye money to A. to deliver to B. for my uſe, and A. gives 
it to B. account does not lie againſt B. for he was not privy to 
the uſe. 1 Rel. 118. J. 5. 

If one executor takes the whole eſtate of the teſtator, account 
does not lie againſt him by the other; for one may. take and dif- 
poſe of the whole, and there is no privity of receipt between 
them. 1 Rol. 117. J. 35, 118. J. 10. 

If a difſeiſor appoints A. the receiver of his rents, account 
does not lie againſt A. by the difſeifee. R. 3 Leo. 24. 

If adminiſtration be granted during the minority of an exe- 
cutor, he ſhall not have account againſt the adminiſtrator at his 
full age. R. 1 And. 34, 

If a termor deviſes his term to the executor for life, and af- 
terwards to B. and the executor of the executor. takes the pro- 


Ats, B. ſhall not have account. R. Dy. 277. 6. 


So, account did not lie againſt an executor for want of privity. 
Co. Lit. 90. b. F. N. B 117. E. 

But now, by the flat. 4 & 5 Ann. 16. account lies againſt 
the executors or adminiſtrators of every guardian, hailiff or re- 
ceiver. 

And by the common law, the king by his prerogative may 
have account againſt an executor, 2 Kol. 16 1. l. 45+ 11 Co. 90. a. 
Godb. 291. 

Or, againſt a receiver of the king's money by any perſon, 
though there is a want of privity. R. 4 Leo. 32. 11 Co. 90. 4. 


2 Kol. 161. J. 15, 20. Vide in Det, (G. 1.) 


So, againſt the heir of an accountant. 2 Rel. 162. J. 5. 
Or if there is no heir or executor againſt the terro-tenants, 
2 Robe 162. 2. Vide in Dett, (8. 6.) 8 
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go, account does not lie againſt an infant; for he has not dif- 
cretion. Co. Lit. I 72. as F. N. B. 1 18. D. 1 Rol. 11 To» & 10. 


Dan. 217. 
Nor againſt a man for a receipt, whilit he was an infant. 


1 Rol. 117. J. 5. 

So, account does not lie for a direct wrong; as for waſte 
committed by tenant by egit. 1 Rol. 116. J. 42. 

Or, if a leflee waſtes the goods demiſed. 1 Rol. 116. J. 39. 

So, it lies not againſt a diſſeiſor or other wrong-doer. Dan. 218, 
3 Leo. 24. 

Nor, againſt him, who takes tithes by wrong after ſeverance, 
Dun. 218. K. 3 Lev. 24. 
Nor, againſt A. who enters and takes the profits of land upon 
pretence of a deviſe, if the will be afterwards avoided, X:. 

Leg. 24. 
; But the king by his prerogative may have account for a thing 
done by wrong. 2 Nl. 161. J. 12, 17. Vide ante (A. 1.) 

$6, account docs not lie, where a man claims the property. 

So, it does not lie, where a man has only a bare cuſtody, as, 


a ſhepherd. 


) The Proceeding in Accompt. 
(E. 1.) Proceſs. 


the common law, the proceſs in accompt was ſummons, 
D attachment, and diſtreſs infinite. 2 1. 380. 1 Brownl, 24. 
But by the flat. of Marlebridge, 52 H. 3. 23. % ballivi qui 
compotum ſuum reddere tenentur fe ſubſtraxerint, et tenementa non 
habuerint, per que diſtringi poſſunt, per corpora. attachientur, Wc, 
Reg. 136. b. 2 Inſt. 143. | 
And therefore, if ſuch bailiff hath not any lands for his own 
life, or to which he is entitled as tenant by the curteſy, the 
plaintiff may have a monftravit de compato upon this ſtatute. 
2 Infl. 143, F. N. B. 117. H. 


And this writ lies againſt a receiver, 2 I. 144. And againſt | 


guardian in ſacage. Ibid. 
But it lies not, if the accomptant has any lands, tho' not to the 
value of the account. 2 Vit. 144. | 
Nor, if he be ſeiſed in right of his wife, if ſhe has iſſue where- 
by the huſband may be intitled by the curteſy. Vid. 
Nor does it lie without an affidavit in chancery. Bid. 
And, if it be awarded upon a falſe ſuggeſtion, a writ ſhall go 
ad liberand arreſtat'. Reg. 137. a. 
90, eſſoin lies in account, where an attachment may be re- 
turned, 1 Brownl. 24, 25. 
| So, by the fat. W. 2. 13 Ed. 1. c. 11. proceſs of outlawry 
15 my in account, 2 It. 381. 
ut this does not extend to account againſt a guardian, 
2 Inſt, 380, Co. Lit. 89. a. 
Accompt may be brought in the county by juſticies, or in C. B. 
Reg. 135. But when brought by juſticies, it may be removed 
into 
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into C, B. by the plaintiff without cauſe, and by the defendant 
with cauſe. Fide Reg. 136. b. But a plaint in accompt cannot 
be made in the county court without juſticies, tho' under the va- 
lue of 40 5. becauſe, the ſheriff cannot aſſign auditors who are 
judges of record, and the county court is no court of record. 
2 Inſt. 380.* | 

So, in the Cinque Ports by audita querela. Reg. 135. a. 

So, a commiſſion may go to hear the accounts of the repairs 
of a vill, Sc. Reg. 138. | | 


(E. 2.) Declaration. 


The declaration in accompt muſt charge the party; as guar- 
dian, bailiff, or receptor deuariarum. Vide ante (A. 1.) 

And a declaration in accompt againſt one as guardian, uſually 
recites the ſtatute of Marlebridge. Cro. Car, 229. F. N. B. 
118. A. 

But that is not neceſſary, R. Cro. Car. 229. Becauſe an 
action of accompt lay at common law before that ſtatute, Ser 
the Writs in the Regiſter, fol. 135.* | 

A declaration by A. alone againſt B. as bailiff ex quorunque con- 
tractu ad communem utilitatem A, B, et C. is good; for perhaps 
A. alone entruſted his part to him, Dan. 219, F. N. B. 118, H. 
R. 2 Cro. 410. | | 

A declaration ad computand” cum inde requifit* is good, tho' there 
was no expreſs requeſt. R. Cro. El. 83. 

A declaration againſt a receiver ad computand* generally is 

tho the receipt was ſpecial, to expend for their relief. 
R. Cro. El. 838 5 

But, if a writ be againſt the defendant as receiver, a declara- 
tion upon a receipt ad merchandizandum, for which he is chargea- 
ble as bailiſt is not good. R. 4 Lev, 39. 2 Lev. 126. Cro. El. 83. 

Let the defendant ſhall not have advantage of this, except 
upon a demurrer to the declaration: for if there be judgment 
quod computet by default, Sc. judgment ſhall be given for the 
plaintiff, and the declaration ſhall be aided, K. 2 Lev. 126. 

The declaration may charge the defendant. as bailiff, and like- 
wiſe as receiver. F. N. B. 116. FP. Vide ante (A. 3. 

A declaration againſt a receiver muſt ſay, by whoſe hands. 
Co. Lit. 172. R. M. 4 Geo. 1. inter Walker and Holliday. ( Re- 
ported Comyns's Reports 272.) Vide ante (A. 4.) 

But the omiſſion is only form, and aided by a judgment, guad 
computet, R. 2 Lev. 126. ; | 

And the writ may be general, as receptor denariorum ; for it is 
ſufficient if it be in the count. F. N. B. 118. F. R. 2 Leo. 118. 

So, the declaration may charge one as receiver by the hand of 
A. tho A. was only a ſervant to B. X. Cro. El. 83. 


(E. 3.) What Pleas are good in Accompt. 


To accompt againſt a man as guardian the defendant ſhall 
, 


ACCOMP T. . 


Or, in bar, that he never was guardian. Raft, 21. 
That he was guardian at ſuch a time, and had rendered an ac- 


count, with a traverſe of the time before, and after. big. 


80, in aceompt againſt a man as bailiff, it is a good plea, that 
he never was his bailiff to render an account. 1 Kel. 12 1. J. 5, 
(1, Ent. 46. ; 

And, if the declaration charges him as bailiff of a manor, and 
chat he had the care of certain goods, ne ungques fon bailife is a 
good plea for the whole. 1 Rel. 121. J. 12, 15. | | 

But to ſay, that the plaintiff ſold him the goods is not ſuffi, 
cient, without anſwering that he never was his bailiff. 1 NA. 121. 
J. 10. 

So, it is a good plea, that he was his ſeryant for ſuch a pur- 
pole, without that, that he was his bailiff in other manner. 
1 Rel. 121. J. 17. | 

That the plaintiff leaſed to him the land, of which he is ſup 

ſed the bailiff. 1 Rol. 121. J. 20. 

That the plaintiff was a diſſeiſor, and the diſſeiſee hath re- en- 
tred. 2 Rol. 122. J. 52. 

That he hath accounted before the plaintiff. Raf. 17. 
Lut. 58. 

05 before auditors aſſigned. 1 Re/. 122. J. 39. Raft. 17. 

[Or a diſcharge to a common intent is ſuſficient; as if defene 
dant ſays that he put the goods in a warehouſe, whence they 
were taken by the enemy, Gofwell v. Dunkelly, H. 12 G. Str, 
680.] 

| So, the defendant may plead the ſtatute of limitations. Vid. 
Ent. 76. | 

But the plaintiff may reply, that it was an account hetween 

merchants,» Vid. Ent. 76. 


So, in account againſt a man as 1eceiver, it is a good plea, 


that he never was his receiver, Raft, 19. Lat. 47, Vide 

Co, Ent. 47. d. 

2 never was his receiver by ſuch a hand. Cre. Zl. 82. 
47. — 


That the plaintiff gave him the money. 1 Rel. 121. J. 45. 

Or, aſſigned it for ſatisfaction of his debt, 1 Ref. 121. J. 47, 
50s | 
That it was delivered to him for ſuch a purpoſe, which he has 
2 1 Rol. 122, J. 10, 15, 30. 12 Leo, 31. 2 Brownl. 

3. 

That he was within age. 1 Rol. 122. J. 50. 

That his wife did it without his aſſent. 1 Rol. 122. J. 45. 

That he has accounted. to the plaintiff, or before auditors, 
1 Rol. 122. J. 35, 40. Raſh. 20. 

That there was an award in diſcharge. Lut. 52. 1 Rol. 123. 
l. 10, Vide Accord. (A. 1.—D. 1.) 

That the plaintiff has releaſed. 1 Rel. 123. J. 5, 7. 

But, if the plaintiff charges the defendant as his receiver, from 
luch a day to ſuch a day, the defendant wuſt anſwer it g 
* * 
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and it is not ſufficient to ſay, that he was receiver of ſuch a ſum, 
and traverſe, that he was receiver alio modo. R. Ray. 57. 
So, in account againſt a man as receiver by his own hands, 
the defendant may wage his law. 2 Sand. 65. 

Otherwiſe, if he > charged as receiver by the hands of ano. 
ther. 2 Sand. 65, 6, 


(E. 6.) What Pleas are not good. 


[Tf defendant is once chargeable and accountable, he cannot 
plead in bar, except a releaſe or plene computavit, and theſe muſt 
0:1 be pleaded ſpecially, not given in evidence on ne unques receiver, 
1 Godfrey v. Saunders, P. 10 G. 3. 3 Will, 73. 

i" But a plea is not good, that admits the defendant to be once 
1 chargeable, tho! it goes in diſcharge ; for that hall be pleaded be- 
0 fore auditors. 

As, a gift after receipt, without deed. 1 Rol. 124. J. 10. 

Or, an allowance, after the receipt, to retain it in ſatisfaction 
of a debt. 1 Rol. 121. J. 25, 123. J. 52 

Payment by order of the plaintiff, 1 Ro/. 121. J. 27, 122, 

» bs 33» 

That the plaintiff acquitted him of the ſum demanded ; for 

this only amounts to a payment. 1 Rel. 123. J. 45. 

4 32 That he has delivered it to the plaintiff.” 1 Rol. 122. J. 20, 27. 

19 That being churchwarden, he carried the bell to a bell- founder 

to be caſt, and with the ſtones demanded repaired a window, 

14 | 1 Rol. 121. l. 30. | 

1 That the plaintiff accepted cloth in fatisfaction. 1 Rel. 123. 

i J. 46. 
4 That he ſold the goods received for the plaintiff, and took an 

| obligation for the money in his name. 1 Rol. 124. J. 5. 

4 That he was robbed of the goods, 1 Rol. 124. J, 20, Dub, 


1 DEP Mo. 462. 
jt 1 That the goods were taken from him by pirates, Ec. R. Ow. 57. 
Sed vide ſupra (E. 3.) 
That the plaintiff was barred in trover for the ſame goods; 
for he may be accountable, tho? he did r not convert them, K. 
3 Mo. 463. 
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(E. 7.) Auditors aſſigned, 


If there be judgment, quad def. computet, the court may aſſign 
auditors to take * account. Tar. 48. Sav. 54. 

And two officers of the court are uſually aſſigned. Br. Jud. 17. 
Vide Lut. 48. 

But an account by the e before the plaintiff 285 is 
good, tho he is not compellable to it. 1 Sand. 49. 
11 So, the plaintiff may aſſign auditors pro hac vice by parol, and 
11 an account before them by the defendant-i is good, 1 Lev. 219. 
19 Vide ante (A. 1.) Vide infra. 

l | After judgment, quod computet, no motion can be made in ar- 

reſt of judgment. R. 1 Sid. 159. | ; 
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ACCECOMNDPT. 


» But, if the plaintiF after judgment, yuod computet, dies, his 
executor ſhall have a ſcire facias ad computandum. Dan. 233. 

And if the plaintiff makes default, he may afterwards have a 
ſeire facias ad computandum. Dan. 233. 

So, if the ſecond judgment be reverſed. R. Cro. El. 806: 

If the defendant does not appear to account after judgment, 
quod computet, a capias ad computandum lies againſt him. Cro. 
El. 82. 1 Leo. 87. Vide Cre. El. 806. 

So, by the fat. W. 2. 11. the lord may aſſign auditors to his 
ſervant to take the account. | 

But this extends not to a guardian in ſacage, for he is no ſer- 
yant to the heir. 2 1nff. 380. 

And one of the auditors cannot take the account; for the 
act is a commiſſion to both the auditors aſſigned, which cannot be 
executed by one of them, 2 IH. 380. 

Auditors pro hac vice may be aſſigned by the plaintiff without 
deed. Per two F. I Leo. 219. Fide ſupra. 

And ſuch — are judges of record. 2 ui. 380. 

But a general Auditor to take account of all bailiffs, receivers, 
Dc. is an officer, who cannot be made without patent. 1 Leo. 219. 


(E. 8.) What they ought to do. 


After auditors aſſigned by the court, the defendant ſhall be 
committed *till he find manucaptors ad computendum. Cs. Ent. 46. 
Lut. 48, 49, 60. Cre. El. 82. 

And if the defendant does not appear afterwards, a /cire facias 
goes againſt the manucaptors. Vid. Ent. 77. 

How bail ſhall be in account. Vide in Bail (G. 2.) 

The auditors muſt give the defendant a day to make his ac- 
count. Lut. 49. 

And, the defendant muſt be in court, when a day is given 
him. R. Cre. El. 806. 

And he ought to appear de die in diem, till his account is fi- 
niſned. Co. Ent. 46. d. 

And, if the account cannot be finiſhed by the day given, the 
auditors may grant another day. | 

Or, if the day prefixed to the auditors for taking the account 
be expired, upon a certificate, that the account was confuſed and 
Pry be determined, the court enlarges the day. Lut. 49. 

14. | 

If the defendant does not appear at the day aſſigned, being 
AO a capias ad computandum de neve may iſſue, R. 
I Leo. 87. 

Vide flat. W. 11. 


(E. 9.) The Account, how made. 
The account ſhall be given into court in Latin. Lut. 63. 


This was before the „fat. 4 G. 2. c. 26. which orders all pleadings 
to be in Engliſh.* | : 
I 
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Let. 50. 
his order. 1 Rol. 87. Vide peſl. (E. 12.) 5 


1e 0 N 
If the defendant have pleaded plene computavit, he ſhall accouſy 
for the whole alledged in the declaration. LZut, 63. 
Yet, if the declaration be for forcign coin ad valorent tant mg. 


net Anglic, the defendant need not account for the foreign mo- 
ney as it is valued in the declaration. R. 1 Kol. 126. J. 16. 


(E. 1c.) Accountant how charged. 


If a man receives money ad merchandizum, he ought ts account 
for the profits made after the receipt. 1 Rel. 125. J. 35, 36. 

So ought a bailiff, curam habens ad proficuum inde faciendum, 
1 Rel. 125. J. 50. 

So he thall be charged for the profit which he might have 
made z as, if he retains money in his hands, when he might im- 
prove it. 1 Rol. 125. J. 40. 10H. 7. 6. 

Or, does not improve it ſo much as he might. 1 Ro. 126. . f. 

So, if a bailiff ſells goods at a leſs rate. 1 Rol. 126. J. 4. 

Yet, a bailiff or receiver ad merchandizum ſhall be excuſed, if 
he makes oath that he found nothing to buy without hazard of 2 
loſs. 1 Rol. 124. J. 35. | 

And, ſuch plea may be without oath, if the plaintiff does not 
require it. 2 Mod. 101. | 
And the plaintiff cannot aver contrary to the oath 1 Rol. 124, 
J. 43. a 

Ad, a receiver ad cmputandum, or to deliver over, ſhall not 
be charged for the profit after the receipt. 1 Rol. 125. J. 21, 


30, 33+ 
(E. 11.) Plea beſore Auditors. 


EA matter which might have been pleaded in bar cannot af- 
terwards be pleaded before the auditors: Godfrey v. Saunders, P. 
10 G. 3. 3 Wilſon 13.) 

And nothing can be pleaded before auditors contrary to what 
was pleaded in bar, and found by verdict, Bid. | 

Before the auditors the defendant may plead, and the plaintiff 
or defendant may join iſſue, or demur upon the pleadings, 
which ſhall be certified to the court, and there tried or argued, 


The defendant may plead, that he has paid to the plaintiff or 


Or, expended for his maintenance. Lut. 50. Cro. El. 83, 84. 

Or, accounted before the plaintiff himſelf. R. Lat. 59. 

So, it is a good plea before auditors, that the defendant loſt 
the thing by inevitable accident. Co. Lit. 89. ö. 

As, that he was robbed without his default. Co. Lit. 89: a: 
4 Co. 84. a, 1 Kol. 124. J. 33. Vide poſes (E. 12.) 

* Or that the goods were burned without his default. Sem). 
2 Mad. 101.“ | Sh 

That in a tempeſt the goods were caſt into the ſea, for the 
preſeryation of the ſhip. 1 Rol. 124. J. 27. Cs. Lit. 89. ö. 

3 , That 
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That the ſhip was ſeized by the king's enemies, and he paid fo 
much for the redemption of it. R. 1 Rol. 124. J. 45. 

So, the defendant may plead before auditors, the act of obli- 
vions Dan. 229. R. Ray. 57. So a diſcharge to a common 
intent is ſuſficient 3 as, where the plaintiff counted for a watch 
and ſword, delivered to the defendant ad merchandizandiumy, he 
pleaded that he carried them to Porto Bello, and to keep them 
{afe till he could ſell them, put them into the warehouſe of the 
$»uth-Sea Company, and that the warchouſe was broke open by 
enemies, and the watch taken away and loft, and that the ſword 
had been likewiſe taken away, unleſs an Engliſhman had put it on, 
and claimed it as his, and that defendant was forced to come away 
before he met with the Engliſbman to get it again. This was 
held good on demurrer. Str. 680,* 

But, the defendant ſhall not plead before auditors a matter 
which goes in bar of the account, tho* he omitted to plead it in 
bar , as, if a defendant has received money to deliver to 4. and 
delivers it accordingly, and afterwards pleads, ne unques for: re- 
ceiver, which is — againſt him, he ſhall not plead the delivery 
to A. before the auditors. 1 Rol. 126. J. 7. Cro. El. 830, 

80, he ſhall not plead before auditors, an award before the 
action commenced, R. Cre. Car. 116. 

So, the defendant ſhall not plead before auditors, that he re- 
ceived the money only in diſcharge of an obligation to him by 
the ſon of the plaintiff; for that amounts to, ne wngques ſor receis 
ver. R. Cro. El. 830. | 

So, if he pleads before auditors, that he paid 300 J. charged 
to be received by him to the order of the plaintiff, and 600 J. 
more, it is void as to the ſurplus ; and if the defendant does not 
prove the payment of all the ſums charged, the plaintiff ſhall have 
judgment for ſo mach, and it ſhall not be deducted out of the 
ſurplus, R. 1 Rol. 87. 


(E. 12.) What Allowances an Accountant ſhall have, 


A guardian, and bailiff ſhall be allowed upon account all rea- 
ſonable coſts and expences in all things. Co. Lit. 89. a. 

50, a bailiff of a manor ſhall be allowed upon account a ca- 
ſual thing payable of courſe, tho' it be paid without a ſpecial 
warrant : as, if he pays a relief due. 1 Kol. 125. J. 7. 

So, if he pays rents, &c. due out of the manor, which belong 
to his office to pay. 1 Kel. 126. J. 32. 

So, if he pays any ſum by order or command of the plaintiff, 
1 Rol. 126. J. 36. 

Tho' the command was only by parol. 1 Rel. 126. P. 

So, if a guardian, or bailiff be robbed without his neglect or 
default, it ſhall be allowed upon his account. Co. Lit. 89. 4. 
Vide ante (E. 11.) 

So, if a merchant's factor be robbed. Co. Lit. 89. a: 

90, a guardian, bailiff, or receiver ſhall be allowed upon ac- 
count all that is loſt by inevitable accidents : as, by lightning. 
Co, Lit, 89, 6. 

” 
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By ſhipwreck. Co. Lit. 89. b. Vide ante (E. 11.) 
| (E. 13.) What not. 


But, a receiver ſhall not be allowed for his expences. Co. 
Lit. 172. a. Vide 1 Rel. 87. | 

So, a man who becomes my- bailiff of his own wrong, cannot 
claim an allowance for his expences. I Lev. 219. 

So, þa bailiff ſhall not be allowed the payment of a thing that is 
not caſual, and of courſe, without a warrant from his maſter, 
1 Re, 125. J. 11. 

, of a thing collateral that does not concern my manor, 
4219. | 

So, a bailiff ſhall not be allowed for his negligence, 

So, he ſhall not be allowed a ſale upon credit, without a ſpe- 
cial commiſhon, tho” the goods were bona peritura. R. 2 Mad. 100, 
Per Fleming, 1 Bul. log. but per Williams J. it is the common 
courſe, 1 Bul. 103. {a} | 

Nor ſhall he be allowed for groſs ignorance : as, if a factor 
gives 20 J. for goods not of the value of 12 d. he ſhall not be al- 
lowed for it tho' he did as well as he could. 1 Rol. 125: J. 14. 


(E. 14.) Remedy againſt Auditors. 


If the auditors do not allow a ſum that ought to be allowed, 
upon complaint to the court, juſtice ought to be done. 2 It. 38 1. 
F. N. B. 129. F. 

If in account in London, or other inferior court of record, the 
auditors aſſigned by the court do not allow the ſums which they 
ought, the accountant ſhall have a writ ex parte talis, to make ac- 
count before the treaſurer and barons in the exchequer, which 
contains a ſcire facias to the plaintiff to appear there for ſuch in- 
tent. F. N. B. 1 29. G. 

And by the/ fat, W. 2. 11. if the auditors aſſigned by the 


plaintiff himſelf do not do juſtice ; as, if they charge the defen- 


dant with receipt of that which he did not receive, or do not al- 
low him his reaſonable expences, he ſhall have a writ ex parte tals 
for his relief, 2 Infl, 381. #. N. B. 129. F. i 

But this lies not againſt auditors aſſigned by the court. 
2 Inſt. 381. Ruled in Reg. 137. 6. F. N. B. 129. F. 

And, this writ is a commiſſion to the barons of the exchequer 
to do right. 2 1. 381. Reg. 137. 6. | 

After this writ, the accountant may find ſureties in the chan- 
cery, or before the treaſurer and barons, and thereupon ſhall he 
bailed out of priſon. . F. N. B. 129. J. 130. A. 


(4) Every factor of common right is to ſell for ready money; but where the ge- 
neral uſage of the trade is, that the factor ſells on credit, there if he ſell to a perſon 
of good credit at the time of the ſale, who aiterwards becomes inſolvent, the factor 
is diſcharged 3 otherwiſe, if he ſell to a man notoriouſly diſcredited at the time : 
but if there be no ſuch uſage, and the factor, on his general author ty, ſells on credit, 
let the vendee be ever ſo able, the factor alone ſhall anſwer. Per Holt. C. J. 12 Med. 
614. But now factors uſually have a commiſſion to ſell on credit. (E 
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(E. 15.) Judgment. 
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[The firſt judgment ſhould be guad computet ; therefore if jury Vid Pleed. 
find for plaintiff, and aſſeſs damages and coſts, and judgment is © (T. 2.) 


entered accordingly, and þ. fa. executed, and money levied ; on 
motion, the judgment and execution ſhall be ſet aſide, and the 
money reſtored with coſts, Hughes v. Burgeſs, T. 10 & 11 
G. 2. B. R. H. 394. And. 19.] 

If the defendant enters into the account at the day aſſigned, 
and afterwards the account is adjourned to another day, and then 
the plaintiff does not appear, it will be a diſcontinuance: for 
there can be no nonſuit after judgment. R. Cro. El. 19. 

But the plaintiff afterwards may have a ſcire facias upon the 
judgment ad computandum, R. Cro. El. 19. 

If the defendant refuſes to account, the judgment ſhall be, 
that the plaintiff recover according to the value mentioned in the 
declaration. R. Cro. El. 806, R. Winch p. 

So, if he gives an imperfect account. Semb. Lut. 63. 

And, there is no need of a writ of enquiry for the value, 
Lut, 63. Cro. El. 806. 

Tho the defendant takes the value of the goods, by proteſta- 
tion. Dub. Lut. 63. 

And judgment, quad recuperet the value of the goods, of which 
the account is demanded, would be ill. Lut. 63. Crs. El. 806. 
So, if the defendant interplead, and it be found againſt him, 

the judgment ſhall be, that the plaintiiF recover his damages and 
colts, R. Cro. El. 84. 

So, the plaintiff in account generally may recover damages. 

1 Les. 302. R. 2 Leo. 118. Vide in Damages (A. 1, &c.) 


(E. 16.) Execution. 


After final judgment in account, the plaintiff ought to pray 
that the body of the accountant be committed in execution. 
Lut . 5 I, 

And, if he refuſes his body, he may pray an elegit. Lut. 51: 

And, a writ lies to the gaoler to receive him. Reg. 137. 


Account fn Chancery. 


Vide Chancery, (2 A. I, Kc.) 


Che Court of Accounts in the Exchequer: 
Vide Courts, (D. 3.) 


Plea of Jnſimul Computaverunt in Allumplit. 
Vide Pleader, (2 G. 11.) 


Ver. I. K Acccunt 
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Account by an Executo), 02 avniſniſtrits , 
: Spiritual Court. > in the 


In conſpiracy. 1 Rol. 207. J. 15. 9 Co. 78. a. 
In accompt. Lut. 52. Cre. Chr. 116. Vide Accompt, 


E. 5.) 

50 in treſpaſs, and all actions vi et armit, where outlawry 
lies by the common law. 1 Brownl. 134. 9 Co. 78. 4. Vide 
Pleader, (3 M. 13.) | 

In appeal of maihem. 6 Co. 44. a. 9 Co. 78. ö. 

In an attaint. 6 Co. 44. a Dy. 75. b. 

In a writ of forging of falſe deeds. Dy. 75. b. 

In maintenance. 75. 6. 9 Co. 78. a. 


In detinue. 9 Cs. 78. 6b. : . 
So, in covenant, after the covenant broken : for the ſuit does 


not accrue by the deed, but by the ſubſequent breach. X. 6 Co. 
44+ as 2 Cro. 100. R. Lut. 359. — Adm. 2 Rol. 188. — Per 


three 7. Tel. 125.— D. Al. 39. Vide Pleader, (2 V. 8, 9.) 
In debt for rent upon a leaſe for years. Semb. 1 Rol. 266. 


1. 10. 9 Co. 79. as 
| + . v0, 


5 Vide Prohibition, (G. 21.) 

i Account of Officers of Sewers. 

5 Vide Sewers, (F.) 

4 . Sheriſt's Account. 

9 N Vide Viſcount, (G. 1, Kc.) 

1 | ACCOMPT AN T. 

1 1 Vide Accompt,—Chancery, (2 A. 4, Kc.) 

[ — — 
1 A/C 0 n n 

= (A.) Accowd with Satisfation. 
| 5 (A. 1.) When a good Plea. 
| 4 | . 
| 1 N many perſonal actions, accord with ſatisfaftion, is a good 
17 plea. 
| { As, in all actions, where damages only are to be recovered, 
1 R. Dy. 75. 5. D. 1 Brownl. 134. 
1 In afſumpfit. R. Dy. 75. b. Vide Pleader, (2 G. 9.) 


1 
9 


ACC OR D 


So, in waſte in the tenuit, againſt a leſſee pur auter vie; for 
damages only ſhall be recovered. R. 1 Rol. 265. J. 12. Vide 
Pleader, (3 O. 9. 

So, in waſte againſt a leſſee for years in the 7enet, as well as in 
the tenuit, accord with ſatisfaftion is a good plea, tho' the term 
alſo ſhall be recovered. Per three F. cent. 11 H. 7. 13. 
13H. 7. 20. But it ſeems that judgment was not entred ; for 
the record does not appear. R. acc. Bend. 35. Agr. acc. 
9 Co. 78. . Mo. 6. 6 Co. 44. a. Per Daniel, 2 Cre. 99. 
R. acc. Cro. El. 356. ah | 
So, in quare ejecit infra terminum. 9 Co. 80. 78. b. 11 H. 7.13. 

In raviſhment of ward. 9 Co. 78.6. 11 H. 7. 13. 13 H. 7. 20. 

In detinue of charters of a freehold, tho' the charters are to be 
recovered. 9 Co. 78. 6. 

So, in debt upon a bond to pay money, an accord executed be- 
fore the day of payment. Cro. El. 46. 

Or, to pay upon a contingency, an accord executed befere the 
contingency happened. Semb. 2 Cro. 254. 

So, in ejectment, tho' the poſſeſſion ſhall be recovered. 
Dub. 13. H. 7 20. R. 9 Co. 78, Peyloe. 1 Brownl. 133, 134. 
2 Brownl, 128. 

In quare impedit, Semb. 1 Brownl. 134.—2 Brownl. 131.— 
11 H. 7. 13. 

So, accord with ſatisfaftion to one defendant is a bar to all. 
R. 9 Co. 79. b. 


(A. 2.) When not. 


But accord with ſutisfaction is no plea, where the inheritance 
or freehold is to be recovered. R. 9 Cz. 79. . 

Tho' the ſatisfaction be of a matter of as high a nature: as, 
if a diſſeiſee accept the manor of D. in ſatisfaction of the land, 
of which he was difſeiſed. R. 4 Co. 1. b. 

So, it is no plea, if the ſatisfaction accrues from a ſtranger : 
as, if an obligee plead, that A. ſurrendered a copyhold to the plain 
tif, which heaecepted in ſatisfation. Per two J. Cro. El. 541. 

So, accord is no plea, where a certain duty accrues by the 
deed merely; for a deed ought to be avoided by a matter of as 
high a nature. R. 6 Co. 44. a» Bro. Dett. 174. 

As, in debt upon a bill, or bond to pay money. 6 Co. 44. a. 
R. 2 Cm. 650. R. if not executed before the forfeiture of the 
bond, tho' it be afterwards. Cro. El. 46. 

2 . in covenant to pay money. 6 Co. 44. 4. Vide 2 Cro. g. 

» Lit, 3 5 . 

Tho' hs accord be before, or after the day of payment. 
2 Cro. 106, Duere, and vide ſupra. 

Nor, in a covenant executory, before a breach. R. cont. 
2 Rel. 187. Acc. Lut. 359. 

So, itis no plea in debt upon a bond with condition to make an 
account, or to do any other collateral thing. R. Dy. 1. 4. 9 Co. 79. a. 


Nor, in a writ of annuity. Dy. I. ds in ag. 
K 2 | [In 
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Un debt, a feoffment is not pleadable in ſatisfaction of a ſpe- 
cialty. R. on error on a judgment in C. B. but this was aſter. 
wards reverſed in parliament, Myvill v. Stapleton; M. 11 6. 


oo (L. a, and the plaintiff, that if he did his endeavour to reconcile the plaintiff 
: and a flranger, then, &c. it is not good; for his endeavour is no 


> — 


q St » G1 5 . | 

| (B.) What Actoꝛd is good. 

| (B. 1.) It muſt be in full Satisfaction. 

1 | (B. 1.) N accord, that makes a good plea, muſt be in full ſatisfac- 
4 = 1 wh tion of the thing demanded, 

* Vide Condi- And therefore, if the defendant plead an accord between him 
J 


.=- ſatisfaction to the plaintiff, 1 Rel. 128. J. 15. 
* So, in an action upon the fat. of Rich. 2. for a forcible entry, 
| if the defendant plead an accord, that the plaintiff ſhould re-enter, 
| and have his charters re-delivered by the defendant, it is not good; 
for the re-delivery to the plaintiff of his own charters 1s not any 
1 ſatisfaction for his precedent tortious entry. 1 Rel. 128. J. 25. 
N Dy. 356. a. Pl. Comb. 5. b. 
i So, in treſpaſs, if the defendant plead an accord, that the plain. 
1-3 ti ſhould have his cattle again. 1 Rol. 128: J. 35. 
* T hat the plaintiff and defendant ſhould be quit actions againſt each 
1 other, 1 Rol. 128. 1. 40. Lut. 57. | 
Jl So, in covenant for not repairing, that it war agreed, that the 
defendant ſhould do the repairs. 4 Mod. 88. For he was bound 
do do that by the original covenant.“ 

That he ſhould give a ruſh, or other thing of no value. Dal. 105, 

[In indebitatus afſumpſit, for 15 J. that he gave plaintiff a pro- 
miſſory note for 5 J. is not good, Plaintiff's agreement is not 
ſufficient : it muſt appear to court that he had a reaſonable ſatiſ- 
faction. Cumber v. Nane, P. 7 G. Strange 426. 

[Releaſe of equity of redemption is no ſatisfaction, for it is 
nothing in the eye of the law. Preſton v. Chriſtmas, P. 32 G. 2. 
2 Mil. 86.] 

So, if the defendant plead an accord by order of a court mar- 
tial,” that the defendant ſhould make a ſubmiſſion in ſuch a place and be- 
fare ſuch perſons in ſatisfactian of that matter, which he did accor- 
dingly ; for this is no ſatisfaction for the damage, except in point 
of honour. R. 1 Rol. 128. J. 50. 

Or, that the defendant ſiguld confeſs the injury to the plaintiff, and 
aſk forgiveneſs upon his knees, Per 2 J. 2 Rol. 96. 

So, if he plead an accord, zo deliver, &c. in ſatiifuction of paPt 
cf a debt, 4 Co. 3. a. ; 

Or, an accord, 1 delivery money, in ſatisfaftion of a bond, or 
other ſpecialty, with condition to perform a collateral matter. Co. 
Lit. 212. b. 9 Co. 79. a, b. 

So, if he plead an accord, 15 pay a leſs ſum at the ſame or a ſubs 

ſequent day. R. 1 Leo. 19. Cro, LI. 193. Vid. 4 Mod. 22 
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Or, to deliver a horſe or other thing in ſatigfuction of money to be 
paid to a flranger. Co. Lit. 212. b. 

If the debt is on deed or obligation without condition, the 
accord and ſatisfaction mult be by deed, and mult be pleaded fo : 
if there appears a condition for payment of money, perhaps it 
may pleaded without deed, Prefon v. Chriſtmas. P. 32 G. 2. 


2 V uf. 80,] 


But, it is a good bar, if the defendant plead an accord, that if 


the defendant did his endegvour to reconcile the plaintiff and a ftran- 
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B. 2.) 


What ſhall 


be a ſatiſ- 


ger, then, Cc. and that he did his endeavour, whereby at his tion, 


colts they are agreed. 1 Rel. 128. J. 20, 

So, if he plead an accord, to deliver charters to which he hatl a 
fitle, 1 Rol. 128, I. 30. 

So, an accord, to deliver to the plaintiff, being ceſtuy que uſe, 
a charter 9 of Teng which the feoffees gave to him; for the deed 
belongs to the feoffees, not to the c gue uſe, and their gift to 
the defendant was good. R. Cro. El. 357. 

So, an accord, that he ſhould re-deliver to the plaintiff his own 
cattle at a certain place, whereby he was at the charge of driving 
them to that place. Per Dodr. 2 Rol. 96. 

That an executor fhould quietly relinquiſh the poſſeſſion of an houſe, 
which his teflator hold for life, to him in the reverſion. Semb. 
Yel. 125. Per three J. Fenner cont. | 

That each ſbould give the other a quart of wine, 1 Rol. 128, 
I. 43. | 

That he ſhould enter into a flatute, or bond in ſatisfaFtion of money 
due by contrafF, Co. Lit. 212. b. 

So, an accord, 79 deliver money in ſatigfaction of an horſe, or col- 
lateral thing due by contract or aſſumpſit without deed, is good, 
9 Co, 79. b. 

Or, to deliver a horſe, &c. in fatisfaftion of money to the party 
himſelf, Co, Lit. 212. 3 

Tho? the condition be, that A, ſhall pay the money to the party, 
Co, Lit. 212, b. | | 
_ an accord, 1% excuſe one from an amerciament in a court baron. 

n. 239. 

90, an accord, to pay ſo much to A. by the appointment of 
— plaintiff, in ſutigfactin, is good, Win. En. 1750. R. 

in. 391. 

To make an abatement in the marriage portion of his daughter, 
1 Rol. 128. 1. 10, 

80 payment, and acceptance in full ſatisfaction, of a leſs ſum, 
either before the day, or at another place than is limited by the 
condition. Co. Lit. 212. b. For a leſs ſum before the day, or 
at another place, may be advantageous to the plaintiff.L“ 


(B. 3.) Muſt be certain. 
So, an accord muſt be certain: and therefore, an accord h 
2 
3 


the defendant ſhall relinquiſh the on of a houſe in oa. 
i K Ne. 


| 
| 
| 
| 
ö 
| 
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&c. is not good, without ſaying at what time he ſhall relinquiſhit, 


Re. Per three J. Yelv. 125. 


Nor an accord, that he ſhall employ workmen in repairs for tus 
or three days. Semb. 4 Mod, 88. 
And tho' the defendant ſhews a performance in certain, yet 


that does not aid an accord, that was uncertain in the founda- 


tion. R. Yelv. 125. 


But an accord, that whereas the marriage of his ſon was worth 
50ol. the plaintiff ſhould give the defendant only 400 l. whereby 1001. 
was abated in ſatisfaftion of all treſpaſſes, is good, 1 Rol. 128, 
J. 12. | 

(B. 4.) Muſt be executed. 


So, an accord muſt be executed, otherwiſe there will be no 
remedy for a non- performance: and therefore an accord 20 pay 
money in ſatigfactian, is not good, if he ſhews only, hat he i; 
ready to pay; but he ought to ſay, that he has paid it. 1 Rol, 


129. |. 25. R. 1 Leo. 19. 


So, if he ſhews only a tender and refuſal. 1 Rol. 129. J. 22. 
R. 9 Co. 79. 5. R. 2 Jon. 6. N 

So, if he ſhews a tender, with uncore priſt. R. Cro. El. 193. 

So, if he does not ſhew it to be perfectly executed. R. Dy. 
75. b. 356. a. Pl. Com. 5. 9 Co. 79. b. | 

As, if an accord be to do two things, and he ſhews only one 
of them performed. 1 Rol. 129. J. 12. 1 Rol. 471. J. 10. 
R. Cro. Car. 193. Vide Dy. 356. a. 

So, if an accord was, to pay money, and an attorney's bill, and he 
ſhews, that he paid the money, and was ready to pay the bill, 
but never had it. R. Ray. 203. 1 Mod. 69, 2 Keb. 690. 

* It was in the defendant's power to have demanded a bill and 
tendered a reaſonable ſum; if this had been done and pleaded, 
it might probably have been adjudged a good anfwer. Bac. Ahn. 
vol. 1. 24.“ +25 0 

To pay money, and give caunſel upon requeſt, and that he was 
not requeſted. Bro. Accord 7. ED 

To pay 31. with a promiſe to pay the reſidue in ſatisfafion and 
that he bad paid the 3/. Per Twiſd, 1 Mod. 69. 

To pay 154. and that the plaintiff ſhould receive the reſidue in 
gods ; and that he paid the 15s. and was ready to deliver goods 


for the reſidue. R. Cro. El. 30g. 


So an accord, that the plaintiff and defendant ſbould each deliver 
up his part of an indenture to be cancelled, and that he had de- 
lvered his part, is not good; becauſe he does not ſhew, that 
both parts were delivered up. R. 3 Lev. 189. 

So, an accord, that A. ſba!l be his paymaſter; for it does not 


appear, that there was any conſideration to charge A. R. Kay. 


451. | 

So, if A. did not agree by writing; for by the fat. 29 Car. 2. 
he is not liable to the debt of another, without a memorandum in 
writing. Bid. 2 Jen. 1 5 8. 8 
| | % 


| 
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So, an accord muſt be executed, before the action com- 
menced : and therefore, an accord to do a thing at a day to 
come, is not good. 1 Rel. 129. J. 6. (a) 

But, an accord to do a thing at a future day, is good, if it be 
executed before the action commenced, though it was executory 
at the time of the accord. 1 Rel. 129. J. 17. 

So an accord, with mutual promiſes to perform, is good, tho? 
the thing be not performed at the time of action; for the party 
has a remedy to compel the performance. Adm. Ray. 450, 
2 Jon. 158. | 

et, he remedy ought to be ſuch, that the party might have 
taken it upon the mutual promiſe at the time of the agreement, 
E. 2 Jon. 168. : = 


Wa 


(C.) How it ſhall be pleaded. 


F a man plead an accord, the ſafeſt way is to plead it as a 
| ſatisfaction and not by way of accord; and therefore he need 
ſay no more, than that the defendant gave fo much to the plaintiff 
in ſatigfaction, which the plaintiff received. 9 Co. 80. . 

{If a man plead that he delivered a thing in ſatisfaction he 
muſt ſhew the acceptance of it as ſuch, Paine v. Maſters, M. 
10 G. Str. 573+] ; 

If he plead it as an accord, he muſt ſhew a preciſe perform- 
ance. 9 Co. 80. b. 8 

So, if a man pays money upon a void award, which is ac- 
cepted, it may be pleaded as an accord and ſatisfaction. &. 


1 Sal. 71. 


If a man plead an accord executed before the money was due 
by the condition, he ought to plead it in ſatisfaction of the mo- 
ney by the condition, not in ſatisfaction of the bond. X. 
2 Cro. 254. for the bond itſelf cannot be diſcharged without 
ſpecialty,* 

If he plead it as a mutual agreement, the defendant muſt 
ſhew ſuch an agreement, upon which an aſſumpſit is maintain- 


able. R. 2 Jon. 158. 


And, upon which an action is given at the time of the aſſump/ir, 
R. 2 Jon. 168. 


(a) Juflice and the nature of the thing ſeem to point out a very material diſlinction 
accords executury on a future day certain, and accords executory with - 

out limitation of time: in both caſes it appears admitted that if the execution 
precede the bringing of the action, the accord with ſatisfaction is a good bar: where 
there is no day fixed for the execution of the accord, the law implies that it ſhould be 
immediately, and conſequently when the action is commenced before the full per- 
formance the accord cannot be taken as a bar; but in the firſt caſe where a certain 
day is fixed for the performance, it ſeems to the higheſt degree unreaſonable to 
permit the plaintift, by bringing his action before the day, to waive his agree- 
ment, and to refuſe the defendant the advantage of it in pleading : if the action be 
deferred till after the day, and the accord be not performed by the defendant, he con- 
not then plead it and the plaintiff muſt recover on the original cauſe of action; the 
only diſadvantage he ſuffers is delay which by his own agreement he has brought upon 


viraſelf, 
K 4 And, 
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And, that the agreement was performed on the part of the 
defendant, as ſoon as could be before the action. Vide Luz. 
1538. | 

And, how it was performed. R. Skin. 391. 

To this plea the plaintiff may reply, quad non recepit in ſatlf- 

Faction. 9 Co, 80. b. R. 5 Mod. 86. 
Or, quod nom dedit in ſatisfaftion; for there muſt be a mutual 
payment and acceptance in ſatisfaction and the one imports both. 
5 Mod. 86. : 

Or, nul tiel accord. Win. Ent, 1075, 1076. Tho, 70. 


(D.) Arbitrament. 
(D. 1.) When it is a Bar. 


N all actions where accord is a good bar, arbitrament is alſo a 
bar. 6 Co. 44. Senib. 1 Rot. 267, T. Dy. 75. 6b. 
So, an arbitrament between A. and B. for a tredpaſs done by 


my cattle, then in the poſſeſſion of A. is a good bar, in an action 


againſt me for the ſame treſpaſs. 1 Rol. 268. B. 

So, an award of a collateral matter, is a good bar. 1 Sal. 76. 
Mod. Ca. 221, | | 

So, in debt upon a bond, a ſubmiſſion of all matters in con- 
troverſy, and an award, that the bond ſhall be diſcharged, is a 
good plea z tho' a bond by itſelf cannot be ſubmitted, nor ſhall 
arbitrament be any plea to debt upon it, generally. R. 1 Lev. 
292. E. 1 Rol. 264. J. 30. R. Al. 5. | 


(D. 2.) When not. 


But in actions real, arbritament is no plea. 1 Rol. 26 5. J. 506. 
266. J. 1, Sc. | 

Nor, in actions founded merely upon a deed. 1 Rel. 265. T. 

Nor, in actions founded upon a ſtatute or record merely: as 
in debt for arrears of an account found before auditors. 1 Rol. 
265. J. 5. 264. R. 

And, if it would be no plea in debt, it is no plea in aſiumpſi 
for the ſame debt. R. Al. 5. 

Yet, in an action not founded upon a ſtatute or record only, 
arbitrament is a plea z as, in debt upon the ſtatute of labourers ; 
for it is founded upon the departure of the ſervant, which is a 
matter in pais, as well as upon the ſtatute, 1 Rel, 265, J. 10. 

So, arbitrament is no plea if the party has no remedy upon the 
award: as if the award be void, D. Lut. 57, 283, Carth. 188. 

If the award be to do a thing, the performance of which the 
party cannot compel : as 2% be nonſuited; to deliver lands in ſatiſ- 

faction, &c, 1 Rol. 266, J. 35 ad 45. 267. J. 35. Tut. 57. 
So, if the award does not give a preſent fatisfaction, or a ſatiſ- 
faction that will be executed before the action commences. 
D. Tut. 56, 283. 2 8 
bl 
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Or, at leaſt if the plaintiff has no remedy by action upon the 
award, D. Lut. 56. 

So, if the award does not extend to the thing demanded by 
the action; as, if the arbitrament diſcharges all accounts, and the 


action is for money upon an iu, computaſſet.,,, R. Al. 5. 

So, if the award does not give a new duty, but only diſcharges 
the old demand, Wc. by releaſe, &c. R. 1 Sal. 69. | 

But generally, the plaintiff may have a remedy upon the 
award; for the ſubmiſſion imports mutual promiſes ; and there- 
fore, if the defendant pleads arbitrament, he need not aver per- 
formance- generally. R. in B. R. between Crofts and Harris. 
P. 3 V. _ Carth, 188. Mod. Ca. 222. Dy. 75. 6. 
Vde 1 Sal. Gg. | 

And therefore, if the award be to pay money at a future day; 
before the day arbitrament is a good plea without ſhewing pay- 
ment, 1 Na. 267. J. 30. D. Lut. 56. R. 5 Ed. 4. 7. a. 
Pl. Com. 6. a. 

So, if the award be of a collateral thing, performance, generally, 
need not be averred. Per Holt, Potuel cont, 1 Sal. 76. Mod. 
Ca. 222. 

Yet, where the time of performance is paſt, arbitrament is no 
bar, without ſhewing a performance, tho' the plaintiff has a 
remedy by action upon the award. 1 Rel. 267. J. 25, 27. 
D. Lut. 56. | | 
As, if the award be t pay money or to give à bond at a day pal, 
he ought to ſhew, that he has paid the money, or given the 
bond. Lut. 56. 5 Ed. 4. 7. a. ; 

And it is not ſufficient to ſay, tout temps priſt, and make a ten- 
der in court. Lut. 56. 

Except where the plaintiff himſelf is the cauſe, that it was not 
performed : as, if the defendant tenders the money at the day, 
and the plaintiff refuſes it. 1 Ro/. 267. 1.40. Lut. 283, 56. 


If the award be, that the defendant ſhall ſeal an obligation, which 


the plaintiff ſhall bring to him at ſuch a day; and the plaintiff does 
not bring any obligation. 1 Rol. 267. J. 45. 5 Ed. 4. 7. a. 


ACCUSATION. 
Vide Parliament, (L. 8, &c.)—Vifitor, (A. 13.) 


ACQUITT AI. 
7 Action upon the Caſe for a Conſpiracy, (C. 5.)— Appeal, (G.1 1.) 
ACQUITANCE. 
Vide Releaſe, (E. 1, &c.) 


A C T. 
Vide Ancient Demeſne, (C. 1, &c.) 
| at 
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ACTS 


At of Bankruptey. 
Vide Bankrupt, (C. 1, Rc. D. 5s) 


Ak of God. | 
Vide Abatement, (H. 32, &c,—40,)—Condition, (L. 12.) 
At of Law. 


Vide Condition, (L. 13.) 


At of the Party. 
Vide — (H. 41, &c.—0.) 


I of a Stranger. 


Vide Abatement, (H. 54, &c.)—Condition, (L. 14.) 


Acts of Pusband and Mike. 
Vide Baron and Feme, G. 1, &c.—H.—I. 1, &c.—K. —N,— 


28 I, & c. —Q.—R.—S. I, 1 (2 M. 55 6, Tt 
6, 11. 
Ats by Jointenants. 
Vide Chancery, (3 V. 7, &c.) 


Atts of Non Compos. - 
Vide Ideet, (D. 1, Kc.) 


3 Ads by an Inkant. 
Vide Infant. 


Ax of Parliament. 

Vide Parliament, (G. 10, &c.—R. 1, &c.)— Aim upon Sta 
tute —Dett, (A. 1.)— Information, D. 3.) Irland, (B. I) 
Roy, (A. 3.)—War, (B. 6, 7.) 


IJaudiclal act. 
Vide Actian upon the Caſe for Deceipt, (E. 1.) 
Unlawful Ack. 
Vide Juſtices, (M. 10.) 
722 - ACTION, 


& CT 1-95 
(A) The Nature of it. 


AN action is a lawful demand of a man's right. Co. Li, 
285. a, 2 Inſt. 40. 25 

In life, liberty, and eſtate, every one, (who has not forfeited 

them,) has a property, and right; and if they are violated, the 

law gives an action to redreſs the wrong, and puniſh the wrongs 

doer. Yau. 337. 


(B) ho may ſue. 
(B. 1.) The King. 
HE king, tho' he is the chief and head of the kingdom, 
may ſue as demandant. Th. D. J. I. c. 3. 3 Inſt. 136. 


As, in a writ of right. 6 Ed. 3. 291. ö. [50.6.) Th. D. 
L 1. c. 3. / 7. 


In a writ of cheat. Th. D. J. 1. c. 3. /. 4. 3 Ji. 136. 
In a writ of error. 22 Ed. 3. 21. b. 39 A pl. 18. Th. D. 
I. 1. c. 3. / 17» 


In a writ of ward. 1 H. 4. 1. 3 . 136. TB. D. J. 1. 
c. 3. J. 18. 

Jn oo impedit, Th. D. J. 1. c. 3. /. 15, 16. 3 Inft. 136. 
In a right of adwowſen. Th. D. J. 1. c. 3. J. 3. 

In deceit to reverſe a fine of land in ancient demeſne, Per 
Thirning, 11 H. 4. 86. T5. D. J. 1. c. 3. % 21. 

In an attaint. 42 Ed. Zo 26. b. 3 Inſt. 136. Th. D.. 4. 1. 
C. 3. . 21. 

E Th. D. J. 1. c. 3. /. 21. 3 21735 

In treſpaſs. 4 H. 4. 4. 6. 10 H. 4. 3. D. I. 1. c. 3. 
. 19. for his goods and chattels, or quare clauſum fregit. F. N. B. 
90. J. 

In a ſcire facias, IO H. 4» 7. 3 Inft. 136, Th. D. J. Is 
c. 3. /. 16, 20. 

In quare incumbravit. 3 Inſt. 136. 

So the king may ſue in chancery for a matter in equity. 1 Rol. 
373. J. 36. 

80 * king of another kingdom may maintain an action in 
B. R. or other court. 1 Rol. 133. 

But, the king ſhall not have an action, except when the prin- 
cipal cauſe of action belongs to the king; for upon the peace 
broken, or any wrong done principally to another, the king ſhall 
ſue only by indictment. Th. D. J. 1. c. 3. / 9, 10, 11. 

Or, by information, or other matter of record. 3 Ii. 136. 

So, for an offence, or contempt againſt any ſtatute, the king 
ſhall ſue only in an action by qui tam, &c. | | 

And, a declaration for the king ought regularly to be in the 

| et, 
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Yet, if it be in the name of the king himſelf, as coram deming 
rege venit dominus rex, &c. it is good. R. 2 Lev. 82, 
Vide F. N. B. 101. A. 


(B. 2.) The Queen. 


So, the queen of Eng/and may fue by writ, without naming 
the king. Th. D. I. 1. c. 4. Co. Lit. 133. a. 

As, in a quare impedit. 18 Ed. 3. 1.b, Th, D. J. 1. c. 4. [.1, 

In a parco fracto. F. N. B. 101. 

And, if the ground of the action by the queen be a breach of 
the peace, the writ ſhall ſay, pore per vad. &c. A gued fit, is, 
ad reſpondendum tam nobis quam Anne regine Angliæ. F. N. B. 101. 

So, the queen may exhibit an Engliſb bill in chancery by way 
of an information by her attorney general, to enforce or confirm a 
degree. R. 2 Rol. 213. J. 10. 

The queen, in an action by herſelf, ſhall not find pledges. 
F. N. B. 101. A. if th "A 

Nor, ſhall ſhe be amerced, if there be judgment againſt her, 
F. N. B. 101. A. . of EN 


(B. 3.) A Common Perſon. 


Bio, the prince of Wales may ſue by writ. Th. D. J. 1. « 5. 
I H - 7 To 5. : 
"hes every other ſubject of the king, Vide 2 Inf. 55, 56. who 
has no legat impediment z of which vid. Abatement. (E, 1, &c.) 
So, an alien enemy. Vide Abatement, (E. 4.) 
So, a body politick, ſole or aggregate, ſpiritual or temporal. 
So, an idiot, lunatick, Sc. ſhall ſue in his own name. Peoph, 
141, 1 Brownl. 197. 
So, the inhabitants of a hundred may have debt, or a fcire 
acias, upon a judgment for them in an action againſt the hun- 
dred for coſts ; for the ſtatute which enables them to be ſued, 
enables them to ſue far coſts, if the judgment be for them, 
R. F. g. 296. | 
[A foreign trading company (as the Dutch Weſ?-India company) 
may ſue by their name of reputation, Dutch M et-India Coms 
pany v. Henriques, M. 11 G. Str. 612,] | 


Who cannot ſue. 
Vide in Abatement, to the Ability of the Perſon, (E. 1, &c.) 


(C) Who may be ſued. 
(C. 1.) The King, 
N TIL the time of Zdw. 1:—The king might have been 
ſued in all actions, as a common perſon. 22 Ed. 3. 3. 
43 Ed. 3. 22. Dub.—St. Pre, R. 42. Th. D. |. 4. c. 4 3. 
3. 
5 


And the form was, Precipe Henr. Regi Angl. &c. 24 
23» [55+ b.] Th, D. J. 4». Co I, 7. Zo | | ut 


A ert ON. 


gut now, none can have an action againſt the king; but one 
ſill be put to ſue to him by petition. Th. D. J. 4. c. 1. 
Vide Prerogutve, (D. 78.) | 

So, no one can vouch the king; for that is in nature of an 
action. 3 H. 7. 14. 6. 9 H. 6. 3, 4. The D. I. 4. c. 2. %. 2. 
R, Cro. Car. 96. | | 

So, if a fine be levied by the* king of lands, it ſhall not be by 
writ of covenant, but by render. Cro. Car. 97. 

(C. 2.) The Queen. 

The queen may be ſued without the king her huſband in all 
actions; for ſhe is a perſon /o/e by the common law. 11 H. 4. 
67. b. Th. D. J. 4. c. 2. J 1. 

And may be vouched. 3 H. 7. 14. 5. Th. D. J. 4. c. 2. /. 2. 

So, the queen dowager may be ſued by action, without fuing 
to her by petition. ' 10 Ed. 3. 508. [26. b.] 9 H. 6. 12. 
11 H. 6. 32. 755. D. J. 4. c. 2. ,. 3. 


(C. 3.) A Common Perſon, 


So, the prince of Wales may be ſued by writ. Th. D. J. 4. 
t. 2. |. 4. 

1 every ſubject of the king eccleſiaſtical or temporal, man 
or woman, villein or free. 2 1. 55.6. 

Tho' he be deaf, dumb, or an idiot. Th. D. J. 4. c. 2. / 4. 

Tho' he be non compos mentis, lunatick. Tbid, 

Tho” he be a leper. Bid. 

or he be convicted, or attainted. R. Ny 1. Th. D. J. 4. 
g. 2. . 4. 

{Though a perſon attainted is liable to civil ſuits, yet he ought 
not to be charged but by leave of the court, or of a judge at his 
chambers. Macdonald's caſe, 1747. Foſter 61.] 

[If a perſon attainted of high treaſon is charged in cuſtody in a 
civil action by leave of a judge, there cannot be a motion to diſ- 
= him from cuſtody, on the king's pardon, on condition of 
tran 
the judge's order. S. C. 1 Wilſon 217.] 

Or, outlawed. 2 It. 56. Th. D. J. 4. c. 2. . 4. 

Or, excommunicated. Bid. 

Or, within age. Did. 

So, every body politic t may be ſued, 

, an alien born, 

But, a man profeſſed ought to be ſued with his ſovereign, a 
villein with his lord, and a feme-covert with her huſband ; of 
which vide Abatement (F. 1, 2, 3.) 


(D) The Diverſity of Aﬀfons. 
(D. 1.) Placita Coronæ. 


HERE are two kinds of actions; placita corona, et 
civilia, Co. Lit. 284. 6. 
leas of the crown are thoſe, which contain offences done 
againſt the crown, and dignity of the king. Sr. P. C. 1. a. 
(D. 9.) 


* 


porting himſelf; the firſt ſtep muſt be, to move to diſcharge 
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(D. 3. 
Perſonal 


ET 10 M6 
A perſonal action is ſuch as concerns the perſon only, by which 


| nothing but damages can be recovered. Bra. 102. Fon, 214; 


When a perſonal action dies with the perſon, and when not, 
Vide in Adminiſtration, (B. 13-)—Treſpaſs, (B. 5.) 


Mixt actions are thoſe, in which the freehold is recovered, and 

alſo damages. Co. Lit. 284. 6. | 
As, in aſſiſe of novel diſſeiſin. Co. Lit. 285. a. Lit. Sect. 494; 
Quare impedit, and darrein preſentment. Lit. Sect. 493. 

Curia claudenda, which lies againſt the tenant of the freehold, 
for not incloſing his land, to the nuſance of the plaintiff; and the 
judgment ſhall be, that he incloſed the land and render damages. 

Warrantia chartæ, in which the plaintiff ſhall have judgment 


for the warranty, and alſo for damages. 


Waſt. Lit. Sect. 492. | 
Writ of annuity. Co. Lit. 285. a. Cont. R. Jon. 214. Cre. 
Car. 171. Ejeftione Firme. 


(E) An Aton does not lie befoze a Cauſe of Adlon 


accrued. 


A N action does not lie before a cauſe of action accrued, 
When this may be pleaded in abatement, Vide Abate. 
ment (G. 6.) | 

And, if it be not pleaded in abatement, yet if it appears upon the 
record, it may be moved in arreſt of judgment. 2 Lev. 197. 
Carth. 114. Vide Sho. 147. 

Or, aſſigned for error; as, in debt upon an obligation pay- 
able at Mich. and the original was teſte'd 15 Sept. returnable 
Octab. Mich. and becauſe the original was teſte'd before the 
cauſe of action, the judgment was reverſed. R. Cro. El. 325. 
Vide 1 Leo. 186, | 

So, in afſumpſit, where the plaint was entred 16th May, upon 2 
promiſe on the 4th May, to pay 19th May. R. 2 Cre. 70. 
Tel. 70. 

So, where the plaintiff declared, that the defendant 23d Dec. 
aſſumed; where it appeared, that the promiſe was made 23d Dec. 
to pay 23d January. R. Cro. Car. 575. 

That the defendant promiſed to pay 30 ſhillings a year for an 
houſe, and the plaintiff demands 45 ſhillings for a year and an half; 
for he cannot demand for a year and an half; for it is payable 
annuatim; and if intire damages are given, it is void for the 
whole. R. Lit. 61. (a) 

So, in ejectment, if ouſter be alledged after the 7e of the 
original, R. Fon. 304. Cro. Car. 272, 282. 


(a) In this caſe, if he had brought his action generally for uſe and occupation, and 
recovered the year and a half's rent, it would have been well. Morgan's Jade Mc. 17+ 


$0, 
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a COOKIES x. (142) 


4 (D. 2.) Civil Actions | 
Civil actions are real, perſonal, or mixt. Co. Lit. 284. 6. N 
Every real action is r, viz. of his own poſſeſſion or ſeiſin; or aunceſtrel, viz. of the poſſeſſion or ſeiſin of his anceſtor. 6 Co. 3. Markal. 

And real actions awunceftrel are poſſeſſory, viz. when the anceſtor dies in poſſeſſion, and the land deſcends ; or rightful, when only the right deſcends from the anceſtor. 6 Co. 3.6. 


& | 5 CL Right patent lies by a tenant in fee for lands and tenements only, and ſhall be directed to the lord or bailiffs of the manor of which the land ig Hel, 
commanding him to do right in his court. Vide Droit, (B. 1.) 

2. Right quia dominus remiſit curiam, where upon ſuch a ſuggeſtion, the writ is directed to the ſheriff returnable in C. B. Vide Droit, (C. 2.) 

3. Pracipe in capite, which {hall be returned in C. B. where the land is held of the king in capite. Vide Droit, (C. 1.) 

4. Right in London, when the land lies in London. Vide Droit, (D.) 

5. Right of advow/on lies for an advoryſon, by him who has the fee. Juris utrum lies for a parſon, &c. Vide in quare impedit, (B. 1. 2.) 

6. Right de rationabili parte lies by one parcener, &c, in fee, againſt the other, who enters into the whole. F. N. B. g. B. 

7. Right of deter lies to the heir, or feoffe of the huſband, to do right in his court to the wife, when ſhe has only had part of her dower. Vide Dower, (G. 1.) 

8. Right cloſe, for lands in ancient demeſne, which are pleadable only in the court there. Vide Ancient Demeſne, (G. 1, &c.) 


"1, Writs of right, "1, Right upon a diſclaimer lies by the lord for the land, which the tenant diſclaims to hold of him. Vide Droit, (F.) 
which are either 2. De rationabilibus divifes lies for dividing lands by metes between two adjoining vills. Vide Droit, (L.) 
3. Right of ward lies for the lord, where his tenant dies in his homage, and a ſtranger ſeizes the body, or land of the ward. Vide Guardian, (H. 1.) 
4. Of cuſtoms and ſervices lies for the lord, when his tenant deforces him of his rent, or other ſervices. Vide Droit, . 
5. Ceſſavit lies by the flat. V. 2. 21. for the land, where the tenant ceaſes two years, and there is no diftreſs for the ſervices. Vide Ceſſavit. 
6. Fſ: heat lies, when a tenant in fee dies without heir. Vide in Hſebeat. - 
7. Nativo habend) lies for a villein by him who has the inheritance, when he flies out of the manor. Vide Villenage, (C. 1, 2.) 
8. Quo jure lies by him who has the fee in the land, againſt him who claims common there. Vide Duo jure. 
9. Sectæ ad malendinum lies for refuſing to grind at his mill, as he ought by tenure, or preſcription. Vide Droit, (H.) 
10. Ne injiſte vexes lies for a tenant, when the lord, without coercion, has ſeiſin of greater ſervices. Vide Droit, (I.) 
11. Writ of meſve lies for the tenant paravail to be acquitted, when he is diſtrained by the lord paramount. Vide Droit, (K.) 
12. Dower unde nibil habet lies by the wife for her dower. Vide Dower, (G. 2.) 
13. Quod permittat lies to have common, remove a nuſance, c. Vide Quad permittat. 
In deſcender, F. N. B. 211. I. 
f 14. Formedon lies for tenant in tail, and may be ) remainder, F. N. B. 217. D. 
? L reverter, F. N. B. 219. E. 
if In the quibus, or in nature of an aſſiſe. Vide dum fuit infra etatem, (II.) 
Upon diffi In the per, when the tenant claims by him who made the diſſeiſin. 
7. Upon dicht. In the per and cui, when he claims in the ſecond degree. 
In the p, when he claims after all the degrees. 


When any intrudes after the death of the particular tenant. F. N. B. 203. E. 
2. Upon intrisſion. 4 Or intrudes, or detains after a term expired, which is called ad terminum qui præteriit. F. N. B. 201. D. 
Or detains land given cauſa matrimonii prælocuti. F. N. B. 205. 
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Properly ſo called; 


< 


X 


[Vide Droit.) 


5 


Or in nature of a writ of right. 


Neal actions are 
hs. 


2, Writs of entry, 
which lie in the per, 
the per et cui, or the 


| ff, and are 

< C ; Dum non fuit compos mentiss Vide dum fuit infra ætatem, (B.) 
i . 

| By a perſon incapable ; as, an ideot, infant, Er. Dum fuit infra etatem. Vide dum fuit infra etatem, (A.) 3 
Ad communem legem, which lies after the death of the tenant. F. N. B. 49. D. F. 220. Y 


| (Vide dum fuit infra By a particular tenant ö By ſtat In caſu proviſo by the flat. Glo. 7. in the life of the tenant in dower. Vide dum fuit infra etatem, (D.) 
etatem] 3. Upon alienation. < n canſimili caſu by the flat. W. 2. 24. in the life of any other particular tenant. Vide dum fuit ætatem, (E.) 
| | \ Cui in vita. Vide Baron and Feme, (I. 3.) 
By the huſband df his ] Sur cui in vita; for the heir of the wife. 
| wite's eſtate. Cui ante divortium. Vide dum fuit infra ætatem, (G.) 
q: 1. Sur cui ante divortium. | 
3. Writs aunceftrel poſ- ¶ Mort anceſtor, which lies when the immediate anceſtor dies ſeiſed, and a FE abates. Vide Aſſiſe, (C. 1, &c.) AM 
ſeſſory; as Aiel, which lies for the heir upon an abatement after the death of the grandfather. 
[Vide Aſiſe.] Beſaiel, which lies after the death of the great grandfather. Vide Aſſiſe, (D.) 
| Cofinage, upon the death of any other collateral couſin. 
| Nuper obiit, which lies, when one parcener, after the death of the anceſtor, enters and ouſts the other. Lide Ale, (E.) 
Vo, J. | K A perſonal 
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3o, in debt upon 2 bond for performance of covenants; ir 2 
breach be aſſigned for a time after the action commenced, it will 
de bad. R. 1 Sid. 307. ö 

So, in debt upon a bond for payment of money, which be- 
comes due before plea; if it be after action commenced, it is bad. 
Semb. Cont. 1 Sid. 308. 


So, in covenant by an aſſignee, he cannot recover for a breach 


before the aſſignment. R. Les. 51. 
So in treſpaſs for taking of tithes, which the plaintiff claims 


in right of his wife; if upon the evidence the taking appears 
before the marriage, the plaintiff ſhall be nonſuited. R. 1 Leo. 
104. 

35 in quare impedit upon a diſturbance, if the writ be 92h 
May, and by the replication it appears, that the diſturbance was 
29th May, the plaintiff ſhall not have judgment. R. Heb. 198. 

So, in an aCtion upon the caſe for a malicious indictment, 
upon which he was acquitted 30% Oct. where the memorandum 
was, quod alias ſcilicet term. San. Mic. which relates to the firſt 
day of Michaelmas term, viz. 23d Of. and therefore bill was 
before the cauſe of ackion. X. Carth. 114. 

So, in an information for uſury in Michaelmas term, the de- 
fendant pleaded, quod ante exhibitionem hujus informationis, viz. 
eodem termino, M. another perſon exhibited another information 
and had judgment thereon ; and the plea was bad; for both the 
informations were at the ſame time. XR. 2 Lev. 141. 

* Otherwiſe, as it ſeems, if the defendant ſet out the days on 
which each bill was exhibited, by which the court may judge of 
the priority. Sr. 1169. Vide 3 Bur. 1434.* 

And, this error is not aided by the fat. 18 Eliz. c. 14. after 
verdict, tho the want of an original would have been aided. 
R. Cre. El. 325. KR. Cro. Car. 272. 282, 575. R. Sho. 147. 

on. 304. 

8. if a bill be entred to be filed at a day before the cauſe of 
action; after error brought for this cauſe, the court will not 
mend the entry, that it may be according to the judgment. 
4 Mod. 367. Qu. Whether the preſent liberality of the courts 
in fayour of right and juſtice would not, at this day, induce them 
to allow an amendment on payment of coſts. Morgan's Vade 
Mecum, vol. 1. 18.“ 

But if the proceſs is returnable after the cauſe of action, tho? 
it bears te the laſt day of the preceding term, which was be- 
fore the cauſe of action, it is not error. R. 2 Cre. 561. 

90, if the /atitat be teſte'd before the cauſe of action, if the 
plaintiff does not declare before. R. 2 Mad. Ca. 343. * Foſter v. 
Bonner, Cop. 45 4.* 

* In the common pleas, the ſuing out of the original is 
the commencement of the action, in the king's bench the ex- 
hibition of the bill, which, tho' ſeldom filed, is that, of which 
the declaration is ſuppoſed to be a copy; the bill of Mid- 
dex or latitat is only proceſs to bring the party into court, — 

the 
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ACTION. 


the time of the fuing it out is not, in general, material, if x cauſ⸗ 
of action ariſe before the declaration. Coup. 45 5. 

* But if the defendant plead that before the exhibiting of the 
bill, the ſtatute of limitations had run, the plaintiff may repl 
that before the ſtatute had run, c. on ſuch a day he ſucd out / 
latitat; but if the plaintiff alledge that he ſued out a latitat ac. 
cording to the courſe of the court before the expiration of (;, 
years, &c. the defendant may rejoin and ſhe the very day of 
ſuing out the writ which was after the fix years had expired, 
2 Bur. 962.* | 

* But to bring the caſe within the equity of the law, the 
latitat muſt be taken out with intent to declare in that action, 
and muſt be continued to the filing of the bill. Did. g61.* 

* So if the defendant plead a tender before the exhibition of 
the bill, the plaintiff may reply that before the tender, ſc. on ſuch 
a day, he ſued out a Jatitat. Ibid. g63.* 

* But if the tender was aCtually before the ſuing out of the 
latitat, altho' ſubſequent to the teſte, it is good. Bid.“ 

* So alſo in actions on penal ſtatutes if the writ of /atitat be 
actually ſucd out within the time given by the ſtatutes, that is a 
ſufficient commencement of the action to ſave the bar; but in 
none of theſe caſes is the teſte ſufficient, Bid. 964.* 

But tho? a latitat may be taken out before the cauſe of action, 
yet the party cannot be arreſted on it, till after z and the cour 
will diſcharge the arreſt.* 

* And if a man be taken in the vacation by warrant «without 
writ, and a latitat be procured teſted in the preceding term, it 
ſhall not diſcharge the wrong done after the teſte, and before the 
actual taking out of the writ ; but the plaintiff in an action for 
falſe impriſonment may tale iſſue hen it was proſecuted in 
truth. Bid. 963. Vide 2 Bur. from 950 to 968. Cooper 454 to 
45 * Dougl. 61, where the whole ſubject is conſidered at full 
length.* | 

So, if the declaration be de de termin Paſchæ, and the cauſe of 

action did not accrue till the firſt day of that term; it is not 
error, if the bill was filed afterwards. 2 Lev. 176. 
So, if the declaration be de termino Paſchæ generally in B. . 
and not of a day certain in the term, as it may, which relates 
to the firſt day of the term, and the cauſe of action accrues after 
the commencement of the term; yet if bail was not filed till the 
cauſe of action accrued, it is not error; for the cauſe is not de- 
pending till the defendant is in cu/ftodia mareſchalli, or till the 
filing of bail. R. 2 Lev. 13. 1 Vent. 135. 

So, if an ejectment be de termino Paſche in B. R. and the de- 
miſe alledged at a day after the commencement of the term; it 
is good, if the bill was not then filed, R. 1 Sid. 432. Pit 
1 Vent. 135. | 

If declaration in ejectment as of Trinity term, be delivered 
before the eſſoign day of Michaelmas term, and the demiſe be 


laid on a day after the expiration of Trinity term, it is imma- 


terial, for if judgment go by default, no one can take —_ 
l 


A C FI ON. 


of it; if the tenant appear, he muſt enter into the common rule 
ts confeſs leaſe, entry and ouſter, when thg iſſue is made up, 


as of Michaelmas term, by the attorney for the leflor of the 


plajntiff, on the plea. of not guilty, the only plca the tenant can 
plead, and then the demiſe appears to be before the. ſuit is com- 
menced, for the declaration ſerved was merely in the nature of 
proceſs, to bring the tenant into court, and docs not appear on 
the record; any more than a bill of Aiddleſem of latitat. Morgana 
Jade Mec. 19.* 

And it may be examined, when the bill or bail was filed. 27:4. 
Ca. 33. 1 Sid. 432. 


50 in aſſault and _— if the memorandum is of Mict- 
e 


ve'mas term generally, and the fact, on plea of /n aſſuult, Wc. 
ſroved, is within the term, it is well enough. Guy v. Kitchiner, 
7. 21 6. 2. Str. 1271. 8. C. by the name of Hay v. Litcbis, 
Vi. 171.3 1 5 

So, if a declaration in ejectment in R. B. be de termins Mich. 
and the demiſe is alledged 305 0. but the original not teſte'd 
till 24 Nov. it is good. Serb. 2 Vent. 174. Vide 1 Vent. 135. 
3o, if in treſpaſs the cntinuando be to the middle of the term, 
if the bill was afterwards filed; 1 Vent. 264, ve 

Otherwiſe, if the continuands be carried after the end of the 
term. R. I Vent. 264: . | : 

Soy in covenant by an heir, if the breach be, that there was no 
repair ſuch a day, nor ten years before, which gces to tte time 
of his an:eſtor, it is not error; for out of repair at that day, is all 
thot was material, and the ten years before, frivolous. &. 1 Sal. 
ts 23; | 


So if the defendant alledge a matter, which ſhews the action 


brought before a cauſe of action accrued, which is not relied 
vpon, but the plaintift pleads cver, and fue is joined upon a 
collateral point, it will not be error, X. 2 Le. 20. Cra. Ei. 
110, 68, 9. Vide in Pleader, (C. 85.) I 

[Quaſhing of a writ is not ex debito figſtitiæ, and therefore though 
the cauſe of action appears on the face of the copies, to ariſe 


after the zee, the court will not quath it, but give plaintiff op- 


portunity to ſet it right if he can, by fling a bill as of next 
term. Andrews v. Dingley, M. 4 G. 2: Str. 877.] 

In ſome caſes, certain things are required by act of parlia- 
ment to be done, by the plaintiff previous to the commencement 
of an action, or he cannot recover, and the deſendant need not 
plead the omiſſion; as in actions againſt juſtices of peace, for 
any thing wrong done in the execution of their oſſice, a month's 
ngtice of. the intended action muſt be given, which if not done, 
the juſtice may plead the general iſſue, and be entitled to a verdict 
” want of notice. Stat. 24 C. 2. c: 44. Vide I organ: Vade 

4e. 20. 
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4 C TI OK: 


F) Noz befoze the laſt Dap. 


8⁰ an action does not lie upon an intire contract for payment 
at ſeveral days, 'till the laſt day is paſt; as, if a man be 
bound by an obligation or contract, to pay 100/. at five ſeveral 
days, debt does not lie *till the fiſth day is incurred. Co. Ly, 
292. 5. D. 3 Co. 22. a. This muſt be taken to be meant 
of a ſingle bond; for* | 

[If bond is conditioned to pay money at ſeveral times, it he. 
comes abſolute by not performing any of the payments. Coates 
v. Hewitt, M. 18, 2. Hallet v. Hodges, P. 25 G. 2. Will. 8, 
If a man leaſe a ſtock of cattle or goods for years, rendring 
rent at ſeveral days, debt does not lie, till all the days be in- 
curred, 3 Co. 22, a. Walker. 

But it will be otherwiſe, if the contract be ſeveral in it's na. 
ture; as if a man leaſe land, rendring tent at ſeveral days, debt 
lies after each day: for the rent iſſues out of the land, and the 
contract follows the land. Co. Lit. 47. b. 292.b. 3 Co. 22. 4. 

So, if leſſee for years aſſign his term to him in the reverſion, 
rendring rent, which is a ſurrender, and the rent not good by 
way of reſervation, but by way of contract, yet debt lies after 
each day. R. 2 Lev. 80. 1 Vent. 242, 272. | 

Or, if the remedy is ſeveral in it's nature; as, if a man be 
bound by a recognizance to pay 100/. at five ſeveral days, he 
may ſue execution for each ſum after each day ; for it is in the 
nature of ſeveral judgments, Co. Lit. 292. ö. 

Or, agree, if he fails of payment at the firſt day, that he will 


pay the whole, R. 1 Leo. 208, R. 2 Mcd. Ca. 56, 7. 


So, if a man covenants to do 4 thing at ſeveral times, cove- 
nant lies upon every default, Co. Lit. 292. 6. 

So, if there be debt upon a bill, whereby a man agrees to pay 
51. per annum; it may be after the firſt year. R. 3 Lev. 383. 

So, if he contract to pay at ſeveral days, an aſſumpſit lies for 
non-payment, after the firſt day. Co. Lit. 229. b. K. cont, 
3 Leo. 4. [ 

As, upon a bargain, to deliver 20 guarteria tritici every year 
during his life; tho' debt does not lie, yet an af/imp/it lies for 
default at the firſt year. 4 Co. 94. b. Dy. 113. 4. 

Upon an agreement to pay 4 J. by 5s. per menſem, an aſſumpſit 


lies upon a default each month. MR. per three J. 2 Cre. 504- 


[On a note of hand for paying money by inſtallments, action 
lies for every default of payment; and he ſhall count only for 
the money due, and not for the whole money. Afbford v. Hand, 


P. 12 6. 2. Andr. 370.] 


Upon an agreement for 30 tons of ſtrong beer, and to pay 
41. for cach ton, an afſump/it lies for the 47. for ſo many tons, 
when they are delivered. K. 1 Rel. 29. J. 30, 

Upon an agreement to pay 15 J. yearly for four years, if 4. 
enjoy ſuch land, an nit lies for each year that A. enjoys, 
before all the years arc incurred. K. Cro, El. 118. K. 23 Car. 
Nel. 30. J. 5. | 

Upon 


5 


1e T10 K. 


Upon an agreement to pay 100 J. upon à marriage, wiz. 20 . 
at lach a 3 20 J. Sc. A aſſumpfſet lies after each day. D. 
to be ſo R. Cre. El. 118. Mo. 13. cont. R. acc. ſepius, 1 Rol. 29. 
J 20. 35. R. Cro. El. 776, 807. R. 2 Sand. 337. 

Upon a promiſe to pay rent annratim at Mich. and Annunciaa 
tion, aſſump/tt lies after each feaſt. R. 2 Leoz 107, 

So, if there be a contract to deliver fo much corn before Mich. 
for ſo much the comb, to be paid at the delivery of the laſt corn, 
and he delivers only part of the corn; yet an mdebitatus aſſumpſit 
les for ſo much after Mich, for tho' the agreement was intire, 
the ſeveral delivery makes ſeveral contracts, and the defetidatit 
has a remedy for the reſidue. Per Hale, at Norfolk offs 16532. 
tetween Baker and Sutton, | | | 

And damages given in an ac upon the firſt de fault, are no 
bar in an aſſumpſit upon a default at the other day; for they 
ſhall be intended all for the default at the firſt day. 2, Dy. 113. 
R. Cro. Car. 241. 1 RJ. 29. J. 40. D. 2 Sand. 337. 

But, if the jury give the intire ſum in damages, with an 
averment, that it was for the whole, it will be a-bar to another 
#/umpſit upon the ſame promiſe. R. 2 Cro. 505: 


(o) The Law does not allow one Acklon, upon 
Several and Oiſtink Cauſes of Aﬀion. 


; Man cannot join ſeveral, and diſtin cauſes of action in 


the ſame count, or declaration: 

n this may be pleaded in abatement. Vide Abatement, 
12 4.) And for duplicity in the declaration. Vide Pleader, 
. 33.) 85 
And therefore a writ. of entry does not lie upon a diſeiſn of 
two anceſtors. 31 H. 6. 14. 2, Th: D. J. 10. c. 14. / 11. 

In all real actions founded upon a title; as, in cheat, ceſſavit, 
writ of meſue, forniedon in deſcender, remainder, or reverter, Cc. 
the demandant cannot join lands, accruing-by two ſeveral te- 
nures, or by two ſeveral gifts, in the ſame writ. K. 8 Co. 86. J. 
Buckmere. 

So, it is bad, if a man ſue one attaint againſt two ſeveral in- 
queſts, 25 Ed. 3. 42. [85.4.] Th. D. J. 10. c. 15. . 1. 

Or join ejectment of — . and treſpaſs in the ſame declara- 
tion: Th. D. J. 10. c. 15.0 1. Semb. 5 Mod. gi. 

90, a man cannot join actions founded upon 4 fort, and upon 
contract in the ſame declaration; for they require different pro- 
ceſs, and different pleas. Dan. 3. But the true reaſon way an 
action may, or may not be joined, is not the difference of the 
defendant's pleas, for then a debt on obligation, and a mutuatus 
could not be joined z but the proper reaſon ſeems to be the dif- 
ference of the proceſs and the fine on the original, as alſo the 
tifference of the judgments. Gilb. C. P. 7.* 

As, an Ane, and an action upon the caſe founded upon 
fraud, or deceipt. R. Carth. 1 89. 30 

2 
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111 

So, 93 a man join afſumbſit and trover in the ſame declaration, 
R. 2 Lev. 101. K. 3 Lev. 99. Semb, Ray. 233. 

If huſband and wife. join in an action for the battery of both. 
9 Hd. 4. 54. [51-] Th. D. J. 10. c. 15. % 24. 

Or, in treſpaſs for goods of the wife taken before the cover. 
ture, .and goods of the huſband taken afterwards. 21 HH. 6. 33. 
30. ] Th. D. J. 10. c. 15. / 24. 

So, if a man join an action upon the common cuſtom of the 
realm againſt a carrier, and rover in the ſame declaration. 
R. Paſcb. ) W. 3. between Sir J. Dalſton and Janſan. 1 Sal. 10. 
5 Mod. 91. Vide cont. infra. Dan. 4. 

So, if huſband and wife join in an action for the battery of 
the wife, and taking the goods of the huſband. R. 2 Lev, 20. 

So, 4 man cannot join an action in his own right, and an ac- 
tion as executor, or adminiſtrator. R. Hob. 88. Dan. 4. Vid: 
infra. Adu. 2 Lev. 110. K. cont. 2 Lev. 228. for the judg- 
ment is the ſame for both, and whit he recovers às executor, or 
adminiſtrator will be aſlzts. E. ace. for the daniages are in- 
tire, and it cannot be known how much ſhall be aflets. 1 Sal. 10. 

A plaintiff ſhall not have an action againſt another, to charge. 
him as executor or adminiſtrator, and alſo in his own right ; for 
the judgment in the. one caſe ſhall be de bonts toflatoris;;in tha 
other, de bonis propriis. 2 Lev. 228. Semb. Mo. 419. K. Hob. 88, 
Adm. Cro. El. 406. ' 

So, a man cannot have one ſcire facias to reverſe ſeveral out- 


lawries. 29 Ed. 3. 43. [33+ .] Th. D. J. 10. c. 15. J 4. 


So, a man cannot join an action at common law, with an action 
founded. upon a ſtatute, Fenk, 211. 

[Two actions by the ſame plaintiff, one againſt a man and his 
wit, for words {poken by the wife, the other againſt the man 
only, for words ſpoken by him, cannot be confolidated. Swithin 
v. Vincent, P. 4 G. 3. 2 "Wall 227.] 

But if, in an ackion by huſh: {A and wite for the battery of 
both, the defendant is found not guilty as to the huſband, 
the declaration is aided — the verdict. Per — 
Hard. 166. Dub. 2 Cro. 65 5. R. 2 Vent. 29. Vide Pleader, 

C. 87.) 

0 $0, in a a declaration upon aſſumpſit, and trover, if the defen- 
dant be found not guilty as to the /r9ver, it is aided by the yerdict. 
Dub. 2 Lev. 101. R. cont. 3 Lev. 99. 

So, in an action againſt a common carrier upon the cuſtopn of 
the 82 and trover, if he be found not guilty for che trover. 
R. in C. B. Paſ. 5 Aun. Vide Suu upra et infra. 

So, in an action by an adminiſtrator upon a promiſe" to the 
inteſtate, and another promiſe to . himſelf ; after verdict and 
intire damages, it ſhall be intended, that the other promiſe was 
made to him as adminiſtrator. K. per three J. Twifden cont: 


2 Lev. 110. 
And in real actions, the demandunt may join ſeveral titles, 


which ſtand upon the ſame foundation, in one action: as, a man 


re 


K CT 3: 


ſhall have a formedon in reverter or remainder, for lands which 
accrued after ſeveral entails, and at ſeveral times, if they are 
created and limited by the ſame deed. R. 8 Cz. 87. a. 

So, in real actions founded upon a tert, the demandant may 
ſue for lands, which come by ſeveral titles, in the ſame action: 
as, he may have a. writ of right, or a writ of entry in the nature 
of an aſſile, for lands which come from ſeveral anceſtors. X. 
$ Co. 87. 5. 

Or, an aſſiſe. 8 Co, 87, b. 

So, in perſonal actions, if two cauſes of action are of the 
ſame nature, they may be put in one action: as, an aſſiſe lies 
for ſeveral rents upon ſeveral titles. Th. D. J. 8. c. 26. / 1, 2. 
Vide Dan. 3. 

All counts whereon there is the ſame judgment, may be 
joined jn one declaration, tho' they require different pleas, D. of 
Bedford v. Alcock, T. 22 C 23 G. 2. 1 Wilſ. 248. Dickon v. 
Cliftn. MH. 7 G. 3. 2 Wi. 319. | 

So, if on an agreement that A. may build a yard for landing 
goods in B.'s cloſe, B. obſtructs him, he may declare in treſpaſs 
and in trover. Maſt v. Gœcdſan, H. 13 G. 3, 3 Will. 348, 
Beau v. Bloom, M. 14 G. 3, 3 Will. 456. | 

So, annuity lies for two ſeveral annuities, T5. D. J. 8. c. 26. 


. 3. X 
So, an aſſumpſit lies by an adminiſtrator for a debt due to him- 
- felf, and a debt of the inteſtate upon an infrl 5 * with 


himſelf. R. per three J. Tuiſden cont, 2 Lev. 110. 
228, Dan. 4. Cont. Sho. 366. 
So, an action upon the caſe lies for words, and for a malicioug 
indictment. Heb, 6. | 
So, an action upan the ſtatute of labourers, lies againſt the 


8 2 Lev. 


maſter who retains, and the ſervant who departs out of his ſer- 


10 28 Ed. 3. 97. [21.] 2g Ed. 3. 7. [5· ] The D. J. 10. c. 15. 
2. 
So, replevin lies upon ſeveral diſtreſſes, at ſeveral days and 
places, Th. D. J. 10. c. 15. /. 3. 10 Ed. 3. 508. 29 Ed, 3. 
30. [23.] . 
So, treſpaſs lies for ſeveral treſpaſſes at ſeveral places and 
times. 8 Co. 87. b. 3 H. 6. 53. [52.] Th. D. J. 10. c. 15. 
J. 21, 22, 23. Sh 
Or, debt for rent upon ſeveral leaſes. 8 Co, 87. 3. PFide 
an. 3. | 
So, waſte upon ſeveral leaſes. 8 Co. 8. 6. Vide Dan. 1. 
One raviſhment of ward, for the raviſhment of two daughters, 
T2. D. J. 10. c. 15. /. J. 
One gecies tantum, againſt jurors and embracers. 41 Ed. 3. 9. 5. 
Th. D. J. 10. 6 15: + 8. | 
One conſpiracy, for two ſevgral acts of conſpiring. Th. D. 
To. c. 15. / 11, | 8 
* audita querela upon two ſeveral matters. Th. D. J. 10. 
6. 15. fe 13, 14. a 
One action upon the caſe, for ſeveral diſturbances and treſ- 
paſſes. 75. D. J. 10, c 15%. 15. 1 
L 3 80. 
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So, a man ſhall have an action for taking goods in the highway 
contrary to the fat, of Marlb. 15. and for taking goods and de- 
taining them 'till a fine made in the ſame declaration. 39 Ed. 3. 
25. [20.) Th. D. J. 10. c. 15. / 10, * 

So, an action upon the flat. 8 H. 6. for a forcible entry, and 
a forcible detainer. Th. D. /. ro. c. 15. / 19. 

So, a man ſhall join debt upon bond, and upon contract, in 
the ſame declaration. Th. D. J. 10. c. 15. .. 9. D. 1 Vent. 366, 

Debt upon bond, and upon judgment. Lat. 43. 

Debt on an amercement in the leet founded on a preſentment, 
and on a mutuatus, may be joined. Duke of Bedford v. Alcoct, 
T. 22 @ 23 G. 2. 1 il. 248.) 

So, he ſhall join detinue for charters, and for chattels. Th. D. 


þ 10% rg K 8. 


So, debt, and detinue. Th. D. I. 10. c. 15. /. 6, 16. 
5 Mod. 91. 

So, trover and an action upon the common cuſtom of the 
realm againft a carrier for goods loſt. Per Hale, 1 Vent. 223. 
R. 1 Vent. 365. Vide ſupra contra. * For they are of different na- 
tures, the one being on a contract, the other on a tort. * 

[Action for misfeaſance (as an action againſt a common car. 
tier ſor Nr. goods) and trover may be joined. Dicton v. 
Clifton, M. 7 G. 3. 2 Will. 319.] 

So trover, and an action upon the caſe for the abuſe of an horſe, 
Adm, Lut. 101. X. Cro. Car. 20. D. 5 Med. gi, 

'So, a general treſpaſs and an action upon the caſe. R. Al.. 

A fortiori, if in treſpaſs a converſion be alledged for aggrava- 
tion. R. Lut. 1526. R. 8ho. 180. Carth. 113. 

So, treſpaſs for a battery of the ſervant, per quod ſervitium ami- 


fit, and an action upon the caſe for keeping a dog accuſtomed 


ad mordend. coves, & Mad. gi. 
S8o, if a man has in himſelf diſtinct titles, he may have one 
action for a tort to both; for he does not declare upon his title: 
28, a farmer of tithes by diſtinct leaſes, two parts by one, and 
the third part by the other, ſhall have an action upon the ft, 
2 Ed. d. for not ſetting out his tithes, R. Tel. 63. 1 Brewnl. 86, 
2 Ci. 68, Ao. 914. | 

Sb, actions for ſeveral cauſes in the ſame declaration will be 


aided by verdict, R. Carth. 189. Vide ſupra, 


(H) Not Cfreuity of Aﬀton,. 


OO the law abhors circuity of action, and therefore, if an ad- 
miniſtrator recover in trover, and then the adminiſtration is 


repealed, the defendant ſhall have an audita querela, to avoid the 


circuity of action, if the plaintiff was to ſue execution againſt him, 
and then the new adminiſtrator was to have an action againſt the 
plaintiff for the money recovered, R. 2 Sand. 149. 

* So, if 4 man, upon the credit of B. lend money to A. which 
is applied to the uſe of A. but is not put to account by A. upon 


an account made between him and B,—The lender ſhall have 


aL 


in account in chancery againſt A. for avoiding the circuity of 
action, if he was to be put to his action againſt B. and B. to an 
action againſt A. R. in chanc, and upon appeal affirmed in parlia- 
ment. Ca. in P. 17. 4 

But, a cauſe of action againſt a plaintifF-will be no bar to an 
action by him for avoiding circuity of action, when the recovery 
in both actions is not equal: as, in waſte, it is no bar, that the 
plaintiff covenanted to repair; for in waſte he ſhall recover tre- 
bie damages, in covenant only ſingle. Mo. 23. 


(J)) No2 two Aﬀions fo? the ſame Cauſe. 


O an action does not lie twice for the ſame cauſe ; and there- 

fore, if a man be twice proſecuted for the ſame crime, au- 
terfoils acquit, or auterfoits convid, or attaint is a good bar, Vide 
Appeal, (G. 9. 11.) | 

80, if two actions are commenced for the ſame cauſe, it may 
be pleaded to the one, that another action is depending; de guo, 
vide in Abatement, (H. 24.) 
hut judgment in trover for defendant is no bar to action againſt 
him for money had and received to plaintiff's uſe. — v. Campbell, 
T. 11G,3. 3 Will. 240.] 

[But plaintiff having right of action of trover or of action for 
money had and received, and making his election by bringing tre- 
ver, if there is judgment for defendant in that, plaintiff is barred 
from action for the money for which the goods were fold. Kitchen 
v. Campbell, T. 12G, 3. 3 Wilf. 3og. 

So, if a ſtranger recover, pending another action for the ſame 
thing, that may be pleaded in abatement, De quo, vide in Abate- 
ment, (H. 54.) | 

So, ſatisfaction to one is a bar in an action by another for the 
ſame cauſe, Vide . (K. 1, &c.) 

. [If two informations are exhibited the ſame day, for the ſame 
matter, both ſhall be ſet aſide. Adams v. Carter, T. 1716. 
Bunb. g.] 

[If ſeveral actions of treſpaſs are brought for the ſame cauſe 
againſt one defendant, the court will order plaintiff to join them 
all in one, if poſſible. Stacey v. Sulton, T.8G.2. B. R. H. 137. 

[If A. bring one ejectment in B. R. and another in C. B. on 
the ſame title and for the ſame lands, the court will ſtay pro- 
ceedings in one till he has diſcontinued in the other. Thrufout 
v. Troubleſome, M. 12 G,2. Andr. 297. 

[But if there are two declarations between the ſame parties, 
for different roads through the ſame cloſe, to different parts of 
the ſame town, the court will not conſolidate them. Mynod v. 
Bridge, H. 16 G. 2. Str. 1178. 

(If plaintiff, having recovered lands in ejectment, brings ſe- 
veral actions againſt the ſeveral defendants, occupiers thereof, 
who are ſome ſmall ſums. in arrear, the court will not order 


ian to conſolidate, S2acey v. Sutton, T. 8 G. 2. B. R. H. 137.1 
L 4 = (K) 
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(K) When a Recovery in one Acton fs a Bar ta 


. + 


another. 
(K. 1.) In real Actions. 


Q, in all real actions, if the demandant recover upon demur. 
rer, confeſſion, or verdict, Qc. that will be a bar to ſuch ac, 
tion for the ſame thing for ever. 6 Co. 7. a. Ferrers. 

As, a recovery, or bar in an aſſiſe is a bar in every other aſſiſe 
for the ſame cauſe. 6 Co. 7. b. 1 Leo, 24. ] 

Tho' the land be then named otherwiſe, if the plea was to 
lands put in view, and it be averred that the fame land was put 
in view. R. 1 Lo, 24. | 

So, it will be a bar to another real action of the like nature, 
6 Co, To . | 

As, a recovery, or bar in an aſſiſe, is a bar in a writ of entry in 
the nature of an aſſiſe; for both are of his own poſſeſſion and of 
the ſame nature, between the ſame parties. 6 Co. 7. ö. 

So, a bar in a writ of aiel, is a bar in a beſaiel, or cofinage ; for 
theſe are ancgſtrel, and of the ſame nature. 6 Co. J. b. 

A fartiori, it will be a bar to another real action of a baſer na- 
ture. Th. D. l. 11. c. 28. /. 7. | 

So, a retraxit entered, will be a bar to another action for the 
ſame cauſe. Adm, Dal. 78. Cro. Car, 551, 


(K. 2.) In Informations. 


So, in an information for uſury, judgment in another infor- 
mation for the ſame uſury, is a bar. Sub. 2 Lev. 141. 

In an action by g tam, Cc. conviction at the ſuit of the 
king, is a bar, Sem. Lit. 208, 

So, judgment in an action by another qui tam, &c, Sem. 
Lut. 209. | 

In an information, for recuſancy, a prior conviction for the 
ſame recuſancy before juſtices of peace, or at the aſſiſes. Win, 
Ent. $22, 524, 526, *Vide ante, (E.)“ | 


(K. 3,) In perſonal Actions. 


Jo, in perſonal actions, a recovery upon demurrer, conſeſ- 
ſion, or rerdid, Sc. is a bar to every other perſonal action for 
ever; for no one perſonal action is of a higher nature than ano- 
ther; and therefore, the party has no remedy but by error, or 
attaint. R. 6 Co. 7. Cro. El. 667. | 

As, in debt upon bond, if judgment be for or againſt the 
plaintiff, neither he nor his executors ſhall ever have an aQion 
upon the ſame bond, before or after execution, ſo long as the 
firſt judgment ſtands in force. R.6 Co.45. 1 Sand. 91. 
Tho a writ of error be depending of the firſt judgment. 


$0, 
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go, a bar in a perſonal action upon verdict, or demurrer, is 
f bar to another action for the ſame cauſe : as, a bar in treſpaſs 
upon a demurrer, tho? in the former action there was bad plead- 
ing. Semb. Lut. 1420. 

80, a recovery in a perſonal action in a court of We/fminſter, 
may be pleaded to an action for the ſame cauſe in an inferior 
court; as a recovery in debt upon a bond: for the record of tlie 
ſuperior court may be removed by certiorari into chancery, and 
transferred by mittimus to the inferior court. R. 1 Sand. 98. 

So, though the action be of another nature: as, a recovery in 
debt is a bar in an aſumpſit upon the ſame contract, et & contra, 
4 Co. 94+ b. Slade. Adm. Tel. 84, 

* So, where plaintiff, having a right to bring action on aſſump/it 
for money had and received to his uſe, or a ſpecial action on the 
caſe on an agreement, makes his election by bringing an aſſump- 
ft, a recovery therein ſhall be a bar to an action on the agree- 
ment, tho he might recover more on the agreement than on 
the aſſumpſit. Per Lord Manfield. 2 Bur. 1010.“ | 

So, a bar in treſpaſs, if the property be determined, will be 2 
bar in trover for the ſame taking. R. 2 Mod. 319, 320, Vid 
Pol. 634. Vide infra. | 

A bar in detinue upon wager of law will be a bar in an action 
upon the caſe for miſ-uſing the ſame goods. Pol. 637. 

A bar in debt by wager of law will be a bar in an afſump/it for 
the fame money, Pol. 637. | 

So, a recovery in ejectment, will be a bar in treſpaſs. X. 
1 Le. 313. 3 Les. 194. 

So, a recovery in an action upon the caſe for erecting a nu- 
ſance, will be a bar to an action for erecting the ſame nulance at 
a ſubſequent day: tho' the plaintiff might have had an action for 
the continuing of it. R. 1 Sal. 10. 

[If defendant pleads (whether in bar or abatement) that another 
action was brought againſt him in the ſame term by another per- 
ſon for the ſame offence ; it is not ſufficient; he muſt ſhew the 
right of action was attached in another perſon before plaintiff's 
action commenced, he muſt ſet out the days on which the two 
actions commenced, *which in this caſe are the days on which the 
writs were reſpeCtively ſued out.“ Combe v. Pitt, T. 3 G. 3. 
3 B. M. 1423. 

So, a recovery in an appeal of maihem will be a bar in treſpaſs 
for the ſame battery. Cont, 2 Rel. 570. J. 8. 
| Bo, a recovery for a battery, in treſpaſs for aſſault and battery, 
Þ bar in an appeal of maihem for the ſame battery. R. Mo. 268, 
4 Co. 43. 2a. 1 Leo. 319. R. 1 Sal. 11. Vide mfra. a 

A recovery in treſpaſs is a bar to trover for the {ame goods. 
Semb, Ray. 472, et Cro. Car. 36. Cro. El. 668. Dub. Win, 
Ent, 61,62. Vide ſupra, et _ . 

A recovery in replevin is a bar in treſpaſs for the ſame taking. 
Th. D. J. 11. c. 38, / 39. 14 H. J. 12. ö. 

And a recovery in treſpaſs is a bar in replevin. Semb. 
3 Lev, 124. | | | 
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So, a bar in an action for words is a bar in another action for 
the ſame words, tho? they are then explained or interpreted, R. 
3 Lev. 248. 

So a recovery by a leſſor in rover againſt a ſtranger for cut. 
ting down trees, will be a bar in waſte againſt the leilee ſor the 
ſame cutting. ©, Al. 84. 

So, a bar in an aſſiſe upon the title, will be a bar in treſpag, 
X. Godb. 134. 

Otherwiſe, if the bar in the aſſiſe was upon the general iſſue 
nul tort, Godb. 134. 

So, though the recovery be founded upon a collateral reſpec 
as, a recovery in debt upon the fat. 2 Ed. 6. 13. for not ſetting 
out tithes, is a bar in an action for the ſame tithes, tho' the re. 


covery was not of the tithes themſelves, but of damages for the 
_ contempt againſt the ſtatute, R. Tel. 63. 


A recovery upon a promiſe to pay money due upon a bond in 
an aſſumpfit is a bar in debt upon the ſame bond. R. Tel. 84. 
R. Cro. El. 240. n Av . 

So, a recovery in treſpaſs, or a bar, (a) will be a bar in rover 
for the ſame cauſe, tho there were other parties. Semb, Cra. 
El. 667, 8. R. Sho. 146. Vide ſupra, | 

So, a recovery in aſſault and battery, will be a bar in affault, 
battery, amd mathem, for the ſame battery, though a greater miſ. 
chief afterwards appears; for that is only an aggravation of the 
ſame battery, R. 1 Sal. 11. Vide Abra. 


(K. 4.) Recovery againſt one. 


So, in actions, in which the damages are uncertain, a reco- 


| very and execution againſt another for the ſame cauſe, is a bar to 


another action for the ſame cauſe ; as, in treſpaſs done by ſeve- 
ral, a fecovery and execution againſt one, is a bar in an action 
pgainſt the others for the ſame treſpaſs, R. Tel. 68. R. 1 Leo. 19, 
JD. 2224. 

So, in a battery by ſeveral, a recovery againſt one, is a bar in 
an action againſt the others for the ſame battery. R. Tel. 68. 

So, in trover for goods. R. Mo. 1762. R. Yel. 67. 2 Cre. 73. 

So, in aſſault and impriſonment, Lut. 945. 

So, in an action upon the caſe by one obligee for cancelling a 
bond made to him and others. Per two 7. Lat, 124. 

So, upon a bill of exchange, if the owner recover againſt the 
drawer, it will be a bar in an action upon the ſame bill againſt 
the indorſor. R. per three F. 3 Mod. 86. But the judgment 
was afterwards reverſed. Lut. 882. Vide paßt. (L. 4.) 

A recovery againſt one obligor, and execution, will be a bar 
in debt againſt the other. R. Mo. 29. Vide poſt. (L. 4.) Nn. 
af this unleſs the money be paid, for the obligee has an action 
againſt every one of the obligors till his debt be ſatisfied.* 


(2) A bar in treſoaſs, unleſs where the property has been Jetermined, does not 
ſeem to be a bar in rover for the ſame canſe, for treſpaſs will lie where trover will 


mot. Vide 2 Med. 319, 320. 
And, 


ACTION. 


And, it is not neceſſary to ſay, where the recovery was; for 
it ſhall be tried by the record. R. Ma. 29, 
If a ſervant bound in a penalty not to leave his maſter's ſer. 


vice is enticed away by another, and the maſter recovers the pe- 
nalty againſt the ſervant, he cannot recover damages againſt the 
enticer. Bird v. Randall, M. 3 G. 3. 3B. AH. 1345.) 

80, a recovery in an action upon the caſe by ſeveral, will be z 
bar in an action by one of them for the ſame matter, tho” it va- 
ries in fome partjcylars, 2 * per three Fe Jones C. J. cont, 

Lev. 180. | k 8 
˖ So, a recovery is ſufficient without execution; for by the 
judgment a matter before uncertain is reduced to a certainty. 
K. Yel. 67, 8. 2 Cre. 73. K. 6 Co. 45. N 


(L) hen not. 


. 1.) But a Bar in one Action, is no Bar to another Action of 
a higher Nature, 


UT in real actions, if the demandant be barred by judg- 
ment upon a verdict, demurrer, confeſſion, &c. he may have 
another action of a higher nature. 6 Co. 7. 6. 

As, if he be'barted in an action of his own poſſeſſion, as an 
iſſiſe of novel diſſeiſin, upon ſhewing a deſcent or other ſpecial 
matter, he may have an aſſiſe of mort d"ancefler, aiel, befaiel, en- 
try ſur diſſeiſin to his anceſtor. 6 Co. 7.6. 
© So, if he be barred in a formedon in deſcender, he may have a 

n in reverter, or remainder. 6 Co. 7. b. 

So, if he be barred in a dum fuit inf ætatem, he may have a 
writ of entry ſur diſſeiſin. Th. D. I. 11, c. 38. /. 6. | 
o, if he be barred in any action upon the ſeiſin of his an- 
_ or his own poſſeſſion, he may have a writ of right, R. 
6 Co. 7. ö, 


L. 2.) So a Bar to one who has wy a particular Right is no 
Bar to an Action of the ſame Nature by another. 


So, if a demandant, barred in a real action, had only a qua- 
lified right, that is no bar to another action of the ſame nature 
by his iſſue or ſucceſſor; as if tenant in tail be barred in a forme- 
ten by verdict or demurrer, the iſſue ſhall have a new formedon z 
has _ not only as heir, but alſo per formam don. 

7. b. 
80, if he be barred in a writ of error by his own releaſe, the 
iſſue ſhall have a new writ of error. 6 Co. 7. ö. 

So, if a parſon, prebendary, Ec. be barred in a real action 
without praying in aid of the patron and ordinary, that is no bar 
10 his ſucceſſor, 6 Co. 8. a, ; - 


L. 3. 
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ACTION. 


(L. 3.) Nor to an Action by the ſame Perſon upon another 


Zo, if a demandant be barred in a real action, he may have 


| another action for a collateral right; as, a wife, barred in an af, 


fiſe, may have a writ of dower. Th. D. J. 11. c. 38. / , 10. 

But, if an obligation be upon condition to do two things upon 
requeſt, and the detendant pleads, no requeſt to do one of them, 
and there is a verdict againſt the plaintiff, he ſhall not have ano. 
ther action upon the ſame obligation for not doing he other 
thing. R. Dy. 371. 6. 


(L. 4.) Nor, if the Bar in the former Action was upon Plea te 
the Writ.—And other Inſtances. 


So, in actions real or perſonal, if the demandant or plaintiff be 
barred by judgment upon verdict or demurrer, when the tenant 
or defendant pleaded only to the writ, and not to the action of 
the writ, che demandant or plaintiff may have the ſame ation 
again. 6 Co. 8. 4. 

As, if an executor ſue as adminiſtrator, and is harred, he 
may have an action afterwards upon the ſame obligation as exe. 
cutor. R. 5 Co. 33. a» Th. D. J. 11. c. 38. fe 13. R. 2 Cro. 1;, 

If a replevin abates, the plaintiff may have another replevin. 
Th. D. J. 11. c. 38. / 43. 6 | 

In account, it is no bar, that the plaintiff was barred in an 
inſimul computaſſet for the fame goods, where the former action 


was brought before the account (ſtated. R. 2 Mod. 294. 


So, a recovery in an aſſiſe for lands in Lee juxta Tunbridge, is 
no bar in treſpaſs in his land in Tunbridge, tho averred, that the 
ſame land wag put in view, if the plea was not to the land put in 
view, but generally, nul tort, Wc, R. 1 Leo. 24. | 

So, a bar in action by one as ſervant, is no bar in an action by 
the maſter for the fame thing, if the former action was not with 
his privity : as, in replevin, if the defendant make conuſance for 
rent as bailiff to A. it is no bar to a conuſance afterwards for the 
fame rent, unleſs it appears, that it was with the aſſent of 4, 
Semb. 2 Lev. 210. | | 
In an action upon the caſe, if the plaintiff was barred upon a 
default of the venue, or other defect in the declaration, that will 
be no bar in another action for the ſame cauſe. Semb. 
2 Med. 42. | 

So, a nonfuit in an appeal of mayhem, tho' peremptory in 
that action, is no bar in treſpaſs for the ſame battery. 2 Rol. 570+ 
J. 6. 

So, if the tenant or defendant plead to the action of the writ, 
and the demandant or plaintiff, who has miſtaken his action, 
be nonſuit, or diſcontinue, he may afterwards have his rightful 
action; as, if a man bring a formedon in remainder, where it 
ought to be a fermeden in revertar, 6 Co. 7. b. i 

| 1 


i C1 6N 


If he barred in replevin, for want of an averm̃ent, or other 
miſtake in the manner of the plea. 2 Lev. 210, 
80, if the ſame evidence does not maintain both actions, x 
tr in one is no plea to the other; as, a bar in treſpaſs is no plea 
to trover for the ſame goods; for trover lies upon a bailment, but 
rreſpaſs lies only upon a tortious taking. R. Ray. 472. 3 Med. 1. 
Pal. 6344 Dub. 2 Vent. 169. And Pil. 644. ſays, that error 
was intended. R. cont. Sho. 146. Vide ante, (K. 3. : 
go; a bar, or recovery in an aſſumpfit, is no bar in debt upon 
judgment, or ſpecialty. (ro. Car. 6. : 
So, a judgment, or bar in ejectment, is no bar in another 
ejectment upon a new demiſe. Mar. pl. 92. . 

So, a recovery in debt for rent due at Mich. is no bar in debt 
for rent due at a former day. 1 Lev. 44. b 

Nor is a conuſance, or avowry for rent, due at Aich. a bar to 
in avowry for rent due from the ſame tenant at a former day. 
R. 1 Lev. 43» 

So, in an action in an inferior court not of record, a recovery 

is no bar to another action for the ſame cauſe in a court of oft = 
minſter; as, a judgment upon a bond in the county court is no 
bar to an action upon the ſame bond in C. B. Adm. 6 Co. 45.4. 
R. cont. 2 Lev. 93. Semb. acc. if the inferior court had no ju- 
riſdiction. 3 Lev. 234. 
So, judgment in a court baron in treſpaſs is no bar to an ac- 
tion for the ſame treſpaſs in the county palatine court: for the 
action in the court baron was not vi et armis, and fo is not the 
{ame treſpaſs; or it was vi et armis, and then the court baron 
had no juriſdiction. R. 2 Lev. 93. 

80 an action, and recovery of damages in one reſpeCt, is na 
bar to another action for the ſame goods in another reſpect ; as, 
a recovery in treſpaſs quare cepit et ab#uxit over, and 2 d. damages, 
is no bar in rover for the ſame ſheep ; if the plaintiff replies, 
that the recovery in treſpaſs was only for the taking away, and 
not for the value of the ſheep. R. Co. Car. 36. | 

Nor in replevin for the ſame beaſts; if it be fo replied. Semb. 
3 Lev. 128, 

80, a * and execution againſt one, where the thing 
demanded is certain, is no bar in another action againſt another 
upon the ſame foundation; as, if two be bound by a bond, 2 
recovery and execution againſt one, is no bar in an action upon 
the ſame bond againſt the other obligor. D. Yel. 67. 6 Co. 45. a. 
2 C. 74. Vid. (K. 4.) | 

So, judgment and execution againſt one, who was permitted 
to eſcape by the ſheriff, is no bar to an action upon the ſame ob- 
ligation againſt the other obligor; for an eſcape by the ſheriff is 
no ſatisfaction to the plaintiff, R. Cro. Car. 75. ä 

So, judgment againſt the drawer upon a bill of exchange is 
no bar againſt the indorſor of the ſame bill. N. Lat. 882: Vide 
ente, (K. 4.) b 

» 2 retraxit entered in debt againſt one obligor is no bar in 


debt againſt the other obligor. Dub. Jon. 451. Cre. Car. 5 8 1. 
30, 


+58 
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| $9, another action and judgment upon it, is no bar, if (ty 
laintiff was not barred by the judgment; as in debt upon an ob. 
igation, another aCtion upon the ſame obligation, and upon non ef 
factum a verdict for the 2 endant, and judgment quad eat ing; 
Ins die, is no bar; for the judgment is not quad querens nibil cu- 
Piat per breve. R. 2 Cro. 284. 
[A promiſſory note is not merged by an interlocutory judg- 
ment; ſo if there is judgment by default on a note againſt 3 
debtor of the king's debtor before the extent and inquiſition, and 
the writ of enquiry is executed after the inquiſition, the crown 
may have ſcire facias on the nate. Atterney-General v. Elwell, 
7. 1725. Bunb. 199.) | 
[Recovery of damages, ſur prohibition, is not a bar fo an ac. 
tion on fat. 2 H. 4. c. 11, for double damages and 10 J. penal. 
„for ſuing in the admiralty where it has not juriſdiction ; the 
xſt is for going on after prohibition, the other for damages in- 
curred before prohibition granted. Smith v. Gibſen, M. 10 G. 2. 
B. R. H. 317.) 


| (1) Eleftion to have one Aion oz another. 
(M. 1.) Aſſiſe, or Action upon the Caſe. 


N many caſes the demandant or plaintiff may elect either to 
have one action, or another: for in all caſes, where the Re- 
tziſter has two writs for the ſame caſe, the plaintiff may have the 
one, or the other. R. 4 Co. 95. a. Slade. | 

So, if a man intirely ſtops the way, watercourſe, Qc. of ano- 
ther ſeiſed in fee, Qc. he may have an aſſiſe, or an action upon 
the caſe. 1 Nel. 104. J. 30. ad 50. R 17 | 

So, if one ploughs his common, whereby it is entirely loſt, 
1 Rl. 104. I. 41. | 


- 


So, an aſſiſe of nuſance, or an action upon the caſe. 2 Rel. 49s 


| Fide Action upon the Caſe for a Nuſunce, (D. 1.) 


4 (M. 2.) Action upon the Caſe, or Treſpaſs: 


So, a man may ſometimes have an action upon the caſe, or 
treſpaſs, at his election; as, if any one takes out of his poſſeſ- 


| fron wood cut down by him. R. 1 Rol. 105. J. 21. 


Or, diſtrains the tenants of the lord parauai/ to come to the 


| Jeet of the lord paramount, 4 Co. 94: b. 


Or, diſtrains for toll when it is not due, or goods not diſtrainas 
ble. 4 Co. 94. bi ; 

Or, reſcues a defendant taken upon a capias at my ſuit. Ri 
2 Rol. 556. J. 25, 35. 33 © | 

So, if he ſeiſes for a heriot, Wc, not due. R. 2 Cm. 50. 

So, if he detains a ſhip taken for a voyage, the maſter of the 
ſhip, who had the poſſeſſion, ſhall have an action upon the caſ:, 
or treſpaſs. R. 1 Sali. | 

(M. 3. 


ACTIO N. 


(M. 3.) Action upon the Caſe, or Debt. 


go upon every contract executory, a man may have an action 
xpon the caſe, or debt. 4 Co. 95. 1 Rel. 593. J. 10. But 
caſe is molt eligible, becauſe in it there is no law-wager.* 


(M. 4.) Debt, or Covenant. 


80, where a man covenants to do a thing under a penalty, 


the other may have debt, or covenants 1 Rol. 592. J. 40. 
If a covenant be to pay rent, or other ſum at ſuch a day, he 
ray have debt, or covenant. 1 Rel. 5 18. J. 1. R. Cro. El. 797. 
Vid. 1 Morgan's Vad. Mec. 39.“ 
So, if he ſay by his deed, I am content to pay. 3 Leo. 119. 


(M. 5.) Action upon the Cafe, or Account. 


So, where a man is accountable, for money, or goods, an ae- 
jon upon the caſe lies againſt him, or account at election. 1 Sal. g. 


Vide Action upon the Caſe upon aſſumpſit, (A. 1.) 
As, if A. be twice paid for the fame goods. R. Jon. 196, 7- 


(NM. 6.) Detinue, Replevin, or Treſpaſs, 


So, a man may have detinue, or replevin, or treſpaſs for goods 
taken from him by wrong. Cre. El. 824. 2 Cro. 50. But 
replevin is now ſeldom or ever uſed but upon diſtreſs for rent, 
Sc. And where goods are taken by way of levy, as for a pe- 
nalty, on conviction, under a ſtatute, it is generally in the nature 
of an execution, and unleſs a rep/evin be granted by the ſtatute, 
replevin will not lie, 1 Morgan Vade Mec. 39.“ 


(M. 7.) Teuer, or Treſpaſs, 

So, he may have frover, or treſpaſs, at election, for goods ta- 
ken by wrong. R. Cro. El. 824. 2 Cro. 50. Vid, 1 Morg- 
Vad. Mec. 40. 

(M. 8.) Action upon a Statute, or by Common Law, 


So, he may have an action upon a ſtatute, or by common law. 
(M. 9.) Suit in the Temporal or Spiritual Court. 

So, ſometimes a man has election to ſue in the temporal court, 
or in the ſpiritual court; as for a penſion by preſcription. 
F. N. B. 51. B. 1 Sid. 146. * but this is where a parſon or 

Near claims a penſion out of another church. F. N. B. lac. cit. 
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(N. 2.) 
For land in 
#ales &c. 
FL ide W, ales, 


10.) 


4c r O Ni. 


(N) In what County an Adlon ſhall be ſued, 
(N. 1.) When in the proper County. 


VERY action for recovery of the ſeiſin, or poſſeſſion of 
land, ſhall be brought in the county where the land lies. 
Braf?. 189, 414. | 

So, curiæ claudenda ſhall be brought in the county; where the 
land lies, to which the incloſure ought to be made; Dy. 38. 


But before the Hat. 27 H. G. 26. which divided Valet inte 
counties, an action for a ſeigniory or barony in Wales, being out 
of any county, was to be brought in ſome county in England, 
neareſt to the ſaid ſeigniory or barony. Th. D. J. 7. c. 2. /. 2: 
But this ſeems to have been ſounded upon an ancient ſtatute now 
loit. Yau. 404, c. 

And this extended only to lordſhips marchers, and not to any 
other land in Wales. Van. 412, Qc. (a) | 

And, there was no need, that the writ ſhould ſay, that the 
county was adjoining z for that ſhall be intended prima facies 
R. 35 H. 6. 30. a. Vide Vau. 409. | 

But an ejectment, &c. for lands in Brecknock; or other, county 
in Wales, ſhall not be tried in Monmouthſhire, which is made au 
Engliſh county by the fat. 27 H. 8. but in the county of Her- 


ferd, which is the next county, R. Hord. 66. 


80, if iſſue be joined upon land in Berwick, which is part of 
Scotland, it ſhall be tried in the county next to Berwick. 1 Mod, 
37. 1 Vent. 58, 90. 1 Sid. 382. | 

So in perſonal actions, if the iſſue ariſes in Berwick, the 
venire ſhall be directed to the next county. 1 Sid. 382. | 

Land held of the counties palatine of Chefter or Durham, is 
pleadable in the counties palatine, notwithſtanding the land lie 
in another county, and not in the county where it lies. And 
in a writ of right patent, it is ſaid, directed to the lord of a 
manor of land lying in another county and held of the fame 


| manor, the officer of the court may execute the precept, in the 


other county. Th, D. J. 7. c. 2. /. 4.“ 

But if the writ be brought by the biſhop of Durham himſelf of 
land in Northumberland held of the tounty palatine of Durham, 
the writ muſt be directed to the ſheriff of Northumberland. Ibid.* 
But what is ſaid in the preceding paragraph is to be under- 
Rood of the caſe where the land is ſued for in the courts of the 
county palatine ; for if the ſuit be in any of the courts of Mf. 
minſter hall, then“ | 

Tho' the land lies in a cornty palatine, it ſhall be tried in the 
next county; as, in ejectment for land in £/y, upon a ſuggeſtion, 
guod nullus ingredi poteft ad jurat, Ec. the venire facias ſhall be de 
wicineto from the next vill in the county of Cambridge. 1 Sal, 
183, | 

(a) The examples cited in Th, D. J 7. . 2. fhew that this was not confined te 
the caſe of Lords Marebers, 80 
| g 


A CFT ION. 
So, if the land lies in J1relard, or the plantations. R. Mad. 


2. 194 | 
, py ſuggeRion is ſufſicient, without 4 confeſſion, or nient 
didire of the defendant. R. 1 Sale 183. SES 

But an indictment, or appeal of felony in Wales ſhall be brought 
and tried there, and not in the next county. R. Jon. 255. 

Or, the felon may be removed by habeas cor d, and indicted in 
an Engliſh county. R. 2 Mad. Ca. 145. Vide Wales (D.) 

[If a matter cannot be tried, or not ny in the proper county, 
| it ſhall be tried in the adjoining z and it ſhall be done by a ſug- 
zeltion on the roll with a nent dedire, by rule of court; but as 
this ſuggeſtion cannot be traverſed, the court will not grant rule 
without 2 clear foundation. Thus on information againſt alder- 
men for refuſing to admit perſons to their freedom for ſome timr, 
till the election was over, whereby they loſt their votes, it is not 
ſuffcient to ſwear that one believes there cannot be a fair trial. 


Rex v. Harris, T. 2 G. 3. 3 B. M. 1330. 
An aſſiſe lies by the common law n confime comtaths fot com- (. z.) 


mon of paſture, turbary, or piſchary, in one county, appendant or . . 
appurtenant to land in another county. Co. Lit. 154. 4. ties when 
F. N. B. 180. 1. 1 
So, for a nuſance in one county to land in another. Co. Lit. „s. 
I 5 4» . ; : | 
So now by the fat. 7 R. 2. 10. an aſſiſe lies in confinio cos 
mitaths, for rent ifluing out of land in two counties. Ce. Liz. 
154. M F. N. B. 180. A. i 
And, that if there are twenty counties intervening. Co. Lit. 
15 4. 25, , , . 
Or, the land lies in twenty counties. Co. Lit. 154. 4. 
The writ in confinio comitatits muſt mention that the land, Cc. 


lies in both the counties. 35 H. 6. 30. as 
So every action, in which the iſſue may ariſe upon the land, (N. 4.) 
muſt be brought, where the land lies; as, a right of ward of n 
lands 7 Co. 2. b. * | iſſue may 
Intruſion of ward ; * the refuſal, or the ſeigniory be in ite »ps 
mother county. 7 Co. 2. 6. | 12 
Right 7 ward of the body; ſor that ſavouts of the land. 
7 Co. 2. 3. | 
Writ of forfeiture of marriage; for that ſuppoſes an inttuſion 
upon the land. 7 Co. 3. a. 
Writ de wvalore maritagii. 7 Co. 3. a. Unleſs there was a ten- 
der and refuſal of marriage; for then it ſhall be brought where 
the refuſal was. 7 Co. 3. a. 
So, : guare impedit {hall be always brought, where the church 
18. 7 9. Jo as ' 
Except in the caſe of the king. 7 C. 3. a. 
And a grare incumbravit. 7 O. 3. 4. 
So, a guare impedit of a prebend ſhall be brought in the county, 
Where the cathedral is, and not, where the body of the prebend 
Vox. I M oY 183 
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ACTION. 


is; for he ſhall be inſtalled in the cathedral. 7 Co. 3. % . 
Dy. 194. 5. 75. D. J. 7. c. 2. /. 8.“ 
So, a warrantia charte upon a fine, or ſeoffinent with a war. 
ranty ſhall be brought, where the land lies. Sen. 7 Co. 3. b. 
*So, waſte ſhall be brought where the land lies. 7 Cz. 2, l. 


"vc OY WTI 1 
Tho! it be in the Zenit, in which damages only are recovered, 
ae . | 


And tho? the leaſe be made in another county. 7 Co. 2. b, 

So, debt for a fine upon a copyhold muſt be brought where the 
land lies. Semb. Vide Ent. 177. 

So, debt for rent, when it is not founded upon the contract, 
ſhall- be brought, where the land lies; as, debt by the aſſignee 
of a reverſion for rent payable, and upon a leaſe made, in ano. 
ther county. R. Cro. Car. 184. Seinb. Cro. Car. 143. 1 Sand, 
238. I Lev. 259. R. Jon. 43. *3 Mod. 337. 

So, debt by the leſſor againſt the executor of tenant for life, 
for rent behind in the life-time of the teſtator. Semb. 7 Co. 3. 0, 

So, debt by an executor by the fat. 32 H. 8. 37. for the ar- 
rears of a rent in the life-time of his teſtator. Semb. 7 Co. 3. 4. 
R. Lat. 197. | | 

So, debt by an executor for the arrears of a rent-charge 
granted to the teſtator for his life. R. Hob. 37. 

So, debt in the debet et detinet, againſt the executor, or ad- 
miniſtrator, of the leſſee. R. 1 Sid. 266. 2 Lev. 80. 

50, debt for rent againſt the aſſignee of the term, by the 
aſſignee of the reverſion, R. cont. Cro. El. 636. 

But if the land lies in two counties, the action may be in the 
one, or the other. 7 Co. 3. a. 

And, if debt is founded upon the contract, it ſhall be, where 
the leaſe was made. 7 Co. 2. a. Vide paſt. (N. 6.) 

As, if the executor or adminiſtrator of a leſſee aſſign, debe 
againſt debt him in the detinet, for rent due after. the aſſignment, 
ſhall be where the leaſe was made. R. 1 Sid. 266. 

If the leſſee himſelf be ſued for rent by the leſſor, it may be 
in the county where the leaſe was made. 7 C. 2. a. 

So, covenant againſt the leſſee ſhall be in the county, where 
the leaſe is alledged. Vide 1 Lev. 259. 

Tho” the breach be for not repairing. R. 2 C. 142. N. 
142. | 
So, debt for rent upon a demiſe of land in Ireland, or tlie plan- 
tations. R. Mod. Ca. 194. | 

So, if covenant be by the aſſignee of a reverſion againſt the 
leſſee for non-payment of rent, it ſhall be brought where the 
leaſe and aſſignment were made, for it is founded upon the con- 
tract. R. 1 Sond. 240. I Lev. 259. Qu. For it is 
rr on the contract but on the privity of eſtate. Vide 3 Mal. 
338 5 
Yet, covenant by the eſſignee of a reverſion againſt the aſſiznce 
of a leſſee of land in Ireland, upon an expreſs covenant by the 


lefiee and his aſſigus to pay the rent in Londen cannot be oy in 
5 Landis, 


A CT 10 163 
Linden, where the leaſe was made, and the payment ought to be. 
Vide Sho. 192. R. 1 Sal. 80. 3 Mad. 3371 Carth. 182. 


So every action, founded upon a local thing, ſhall be brought (x. 5.) 


in the county, where the cauſe of action ariſes; for there it 1 
vundae 


can be beſt tried. upon any 
As, an appeal of death muſt be in the county, where the mur- thing local 


der was committed. Cro. Car. 247. Sts F. C. 63. a. Vide 
Appeal (E) 2 

And, an appeal of robbery, in the county, where the robbery 
was committed. 7 Co. 2. a. | ; 

An appeal of rape in the county, where the woman wag 
raviſhed; | | | 

So, if a robbery, murder, &c. be committed in one county, 
and a man be acceſſory by procurement in another, an appeal 
zgainſt him as acceſſory ſhall be, where the procurement was, 
and not, where the robbery, &c. K. Dy. 39. Vide 7 Co. 2. b. 

So, deceipt ſhall be brought in the county where it was done. 
F. N. B. 98. L. 

So, account againſt a bailiff of a manor, or land, muſt be in 
the county where the manor or land lies. 2 It. 231. 

'Tho' the action be founded upon a thing mixed with mere 
matter of record in another county: as an action upon the caſe, 
for procuring him to be outlawed at Weſtminſter, whereupon he 
was impriſoned upon a capias utlagatum in Norfolk, ſhall be 
brought in Norfolk; for there was the viſible wrong, and the 
proceſs of outlawry at Weſtminſter is only matter of record, which 
is not triable by the country. K. 7 Co. 1. Bulwer, 

So, if a tranſitory action be confined by the iſſue to a local 
thing, it muſt be brought, and tried in the county, where ſuch 
thing happened. Vide pot. (N. 12:) 

So, if the iſſue be not local, but ariſes upon matter, which 
was local; as, in a real action, if there be judgment againſt the 
defendant by default, who aſſigns non-age tor error, it thall tried 
where the land lies. N. Cro. El. 8 18. 
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By the common law, account, covenant, debt, detinue, Sc. (N. 6.) 
might have been brought in any county, and the plaintiff might He 
have declared on a contract in any other county; for debitum et upon cots 
rontratus ſunt nullius leci. 7 Co. 3. as Th. D. J. 7. c. 5. att. 

2 Inſt. 231. | 

But by the fat. 6 R. 2. 2. that debt, account, and ſuch like 
actions may be brought in the ſame county, where the contract 
was made, it is enacted, that if by the declaration it appears, 
that the contract was in another county than where the writ is 
a1. F. the writ ſhall abate. 2 Jnft. 231. Vide Abatement, 

17. é | 

And therefore, if debt be brought in Londen upon a recogni- 
zance made at Weſtminſter, it abates. Th. D. J. 7. c. 5. fe 7. 

Or, upon an obligation, or other ſpecialty which is dated in 


another county. Th. D. /. ma 5. J. 10. Setnb. Ray. 430. 1 
2 


F 


Err 
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(N. 7.) 
Action 
founded 
upon con- 


ACTION. 

So, debt upon a judgment at Vęfminſters upon a contract made 
at York,' muſt be in Middleſex. R. that it may. Mo. 884. 
If a bond is made in Surry, and an aſſignment of it in 
London, action on the aſſignment may be brought in Londyy, 
Gregfon v. Heather, H. 13 C. Fort. 366, Str. 727. Norerifi 
v. Mathews, T. 13G. Ld. Raym. 1455.] 

So, if it appears upon the record, that the contract was in ano- 
ther county, it is error. | 

Tho! it be tried in another county by the conſent of the parties, 
if ſuch conſent does not appear upon the record. R. 1 Rl. 28. 

And, if an obligation, &c. was alledged in the county, where 
the action was brought, anciently the defendant might have 
pleaded in abatement, that, it was made in another county, 

H. 6. 35. - 

: Or, 2— the defendant's prayer, the court might have ex. 
amined, whether it was made in the ſame county. 3 U. 6, 
30. 5. [29.] 9 Ed. 4. 48. [45. ] Th. D. J. 7. c. 5. erz. 

But, now this is not uſed; and if an obligation, or other ſpe- 
cialty be dated at large, debt upon it may be brought in any county, 
Th. D. J. 7. c. 5. .. 15, 16. Vide poſt. (N. 12.) 

And, a plea, that the obligation was made in another county, 
is bad. R. Al. 17. F. N. B. 146. E. 

So, if by the declaration the obligation be alledged in a count 
palatine, yet after the general iſſue, or a plea in bar, the defendant 
ſhall not have advantage of it. R. Carth. 11. Vide Franchiſes, 
(D. 9. : 
Tho' action of debt for rent is local, yet covenant is tranſitory, 
Thrale v. Cornwall, T. 21 G. 2. 1 Will. 165. 

Every tranſitory action may be laid in any county in England, 
tho' the matter ariſe beyond the ſeas. Corp. 181.“ 


As, if a perſonal action be upon a contract, Sc. out of the 
realm, it may be brought in any county, and alledged to be made 
at Fort St. George, &c. viz. apud M. in ſuch a county. Vide Sal. 


tract out off 660. *Cowp. 17 8. 


The realm. 


(N. 8.) 
Action 
againſt juſ- 
tices of 
peace, &c, 


But if it be alledged, at Fort St. George apud Ind. Orient. in 
Londen, it will be bad. R. Med. Ca. 228. 

[Action may be brought in London for money borrowed at 
Amſterdam, and by articles covenanted to be paid in bank there. 
Dutch Weſt-India Company v. Henriques, IAH. 11 G. Str. 612.] 


So, by the fat. 21 Fac. 12. it is enacted, that actions on the 
caſe, treſpaſs, battery, or falſe impriſonment againſt any juſtice 
of peace, mayor, or bailiff of city or town corporate, port- reeve, 
conſtable, tithing-man, collector of ſubſidy, churchwardens, and 
perſons called ſworn-men executing the office of churchwarden, 
or overſeer, or their deputies, or any who in their aid, or by 
their command to do any thing touching his or their office, for 
any matter done by virtue or reaſon of any of their offices, ſhall 
be laid in the county, where the fact was done, and not elſe- 
where ; and if at the trial, the plaintiff ſhall uot prove the oy 

| 6 0 
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of action to have been in the ſame county, the jury ſhall find 
for the defendant, without regard to any other evidence. 
4 Inft. 175. | a” 

And, if an action be againſt a juſtice of peace, &c. for a 
matter, or thing done by colour or under pretence of his office, 
tho! it be not ſtrictly within the duty of his ofhce, the jury ſhall 
find for the defendant, if the cauſe_of action does nat ariſe in 
the ſame county, R, Vau, 114, Dc. 

f an action be againſt a juſtice of peace, or other officer 
vithin the fat. 21 Fac. out of the proper county, and this ap- 
pears upon the evidence at the trial without being pleaded, the 
\erdict ſhall be for the defendant. Vide Yau. 111. 

Or, the defendant may plead the ſtatute to an action out of 
the proper county, in a court of Wales, Sc. Fon. 248. 

And, if the plea be not allowed, a prohibition ſhall go. 
R. Jon. 248, 

[But if a conſtable under a warrant take a man and carry him 
before a magiſtrate, who diſcharges him, and ſoon after, on a 
diſpute happening, the conſtable beats him; this is not within 
the ſtatute, and the conſtable need not be ſued jn the county, 
Ann. T. 7G. Str. 446.] 


So, an indictment muſt be in the county, where the offence 
was committed : and therefore, if an indictment for a forcible 

entry into land in Middleſex bs found in Glaucefter, it will be 
void. Cro. EI. 184. 

So, if an indictment for words, or other tranſitory thing be in 
a county, where the words were not ſpoken, or the thing not 
done, upon not guilty, the defendant ought to be acquitted. 
H. P. C. 203. 

If an indictment be in Middleſex for levying war, war levied 
in the county of Surry cannot be given in evidence. R. Kelg. 15. 

But, if the indictment be for compaſſing the death of the king, 
and the levying war be alledged as an overt-aF of ſuch treaſon, 
war levied in another county may be given in evidence; for 
there it is not local. R. 14 Car, 2, Kelg. 15. 

If an indictment be for coinage in com. Middleſex, if that be 
proved, other acts in the counties of Ex, and Sex, may be 
proved in confirmation, R. Kelg. 33. 

So, tho' by the flat. 33 H. 8. 23. the king's commiſſion ſhall 
be made by the chancellor into ſuch ſhires and places, as ſhall be 
named by the king for trial of perſons who on examination of 
the king's counſel ſhall confeſs, or be ſuſpect of treaſon, miſ- 
prion, or murder, yet the fat. 1 & 2 Ph. & M. 10. which 
lays, that all trials hereafter for treaſons ſhall be according to the 
due order and courſe of the common law, and * otherwiſe, 
was a repeal of the former act. . 132. 2a. R. Per Juſt. 0 
btb benches, Dy. 286. b. * * 

But by the fat. 26 H. 8. 13. and 35 H. 8. 2. Treaſon, or 
miſpriſion done out of the realm ſhall be enquired, &c. in B. R. 
er before commiſſioners ip ſuch ſhires as ſhall be aſſigned by th 


M 3 king's 


— 


165 


(F. 9.) 
Indictment, 
and appeal 


Pl 
—U— o—_ 


"=" 14: <> a 


— 


166 ACT10ON. 


king's commiſſion, And theſe ſtatutes are not repealed by the 
flat. 1 & 2 Ph. & M. 10. Dy. 132. a. 298. b. 3 Inft. 11, 
90, an appeal muſt be in the county, where the offence waz 
committed. R. Cro. Car. 247. St. P. C. 63. 4. Vide Appeal 
(E.) Vide ante (N. 5.) | 
And if A. commits a robbery in com. Wilts, and B. ĩs acceſſory 
in another county, altho' the, appeal muſt be againſt the princip:| 
and acceſſory together, and muſt be againſt A. in com, Wilts, yet it 
ſhall abate, if it be againſt B. there; for in caſe of life, every 
fact ſhall be tried, where. in truth it was done. 7 Co. 2, J, 
Dy. 38, 
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(N. 10.) By the fat. 31 El. 5. A declaration or information on a penal 
Attion po- ſtatute ſhall be alledged in the county, where the offence waz 
8 wy done; or the county may be traverſed. 

nu” And ſo, by the fat. 21 Fas. g. it is enacted, that all offences 

againſt a penal ſtatute, for which a common informer may 
ground any popular action or information before juſtices of 
aſſize, uiſi prius, gaol delivery, oyer and terminer, or juſtices of 
peace, ſhall be proſecuted and tried, &:, before them, Qs. and 
not elſewhere, fave only in the ſaid counties. 1 Sal. 373, 
Vide Afion upon Statute, (D.) e 

And in all informations, plaints, declarations to be commenced 
on behalf of the king, or any other for any offence againſt any 
penal ſtatute, the offence ſhall be alledged in the ſame county, 
where it was committed, and not elſewhere, and if at the trial 
the plaintiff or informer prove not the offence done in that county, 
the defendant ſhall be found not guilty. 

The flat. 31 El. does not extend to informations by the 
attorney general, but by a common informer only; but the ft, 
21 Fac. 4. extends to both. 4 Inf. 172. in marg. D. 1 Vent. 8, 
3 Inft. 193. Adm. Cro. Car. 112. Per two 7. Cro. El. 177, 
Per Holt, 1 Sal. 313, 

And debt upon a penal ſtatute, as well as an information, muſt 
be in the county where the offence is committed. R. cnt, 
1 Vent. 8, 1 Lev. 249. 1 Sid. 400. KN. acc. per Holt, and all 
the judges, 10 W. 3. Mod. 425. 1 Sal. 372, 373. Cont. 
4 Mod. 159. Dub. 2 Lev. 204. | 

So, an information muſt be in the proper county, tho' the 
Juſtices of the peace, or aſſiſe, have not a juriſdiction to deter: 
mine it. Vide Hard. 105. R. cont. Hytt. 98. Semb. cont, 
Sti. 340 

And therefole, if an information be out of the proper county, 
the defendant may demur. R. 4 Med. 158. 

But by the proviſo's in the fat. 31 Eliz. 5. and fat, 21 ac. 4+ 
an action or information for maintenance, champerty, or buying 
of titles may be hrought in any county, 

So, an action or information for defrauding of cuſtoms, ton- 
age, or poundage, ſubſidy, impoſt, or priſage. 
So an information for not making a true report on importation, 
contrary to ſtatute, may be brought in any county, but the im- 

1 1 1 portation 
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portation mult be alledged according to the fact. Attorney General 
v. Moyer, H. 1728. Bunb. 261.] : 

And, by the proviſo in the fat. 21 Fac. 4. nothing in that 
act ſhall extend to an action or information on any ſtatute againſt 
Popiſh recuſants, or concerning recuſancy, or not coming to 
church, Cc. or for tranſporting of gold, filver, ordnance, pow- 
der, ſhot, munition, wool, woolfells, or leather, 

So, the fat. 21. Face 4. does not extend to offences againſt any 
penal ſtatute made fince 21 "wh R. 5 Mod. 425. 1 Sal. 372. 

Therefore an aſhdavit that the cauſe of action aroſe in the 
county where the action is laid, is not neceſſary in an action on 
12 Ann, c. 16. (of uſury.) French v. Coctran, A. 11 G. 2. 
Audr. 25. | 

So, an information for not repairing a bridge in the county of 
Nttingham, becauſe the whole county is chargeable, ſhall be tried 
by a jury of another county. R. 2 Lev. 112. 


or the other. 


But, when an action is founded upon two things in different 
counties, both material to the maintenance of the action, it may 
be brought in the one county, or the other : as, if a ſervant be re- 
tained in one county, and depart into another, an action lies in 
the one, or the other. 7 Co. 2. a. Dy. 38, b. 40. a. 

[If a leaſe is made in London of lands in Surry, action for the 
rent may be brought in either againſt the leſſec, but not againſt 
an aſſignee, who is chargeable only by the privity of eſtate. 
Patterſon v. 8cot, T. 13 G. Str. 776.] 

So, if an arreſt be in one county, and an eſcape in another. 
7 Co. 2. a. 1 Lev. 114. „ 

So, if an annuity be due by preſcription from a corporation 
or koule of religion, which is in one county, and the ſcifin alledged 
in another. 7 Co. 2. a. Vide Dy, 38. 6. | 

If a man be cited in one county, before the admiralty in another 
county, for a thing out of the juriſdiction of the admiralty, au 
action lies in the one county, or the other. 7 Co. 2. 24. 

90, if he be cited in one county, before a court chriſtian in 
another, for a thing out of their juriſdiction. 7 Ca. 2, a. 

If the defendant caſt a protection in one county, and remain 
in another. 7 Co. 2. a. | 

So, if a man be {tricken in one county, and die in another, an 
„ of murder lies im the one county, or the other. 7 Co. 2. 4. 

ly. 40. b. + 

50, an appeal of felony, where a robbery was in one county, 
and the goods carried into another, 7 Co. 2. a. 

If a man hires a horſe in one county to ride to another, an 
action for the immoderate working of him, lies in the one coun- 
ty, or the other. R. 1 Lev, 286. Semb. Cro. Car. 20. 

So, covenant lies in the one county, or the other, upon an 
indenture of demiſe in one, of Lo houſe in another, I Lev. 1 - 4. 
| | 4 3 


N. 11.) When an Action ſhall be brought in the one County, 
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Or, upon an indenture of covenant made in one county, tg 


make aſſurance, which was tendered in another. Dy, 338. a, 


So, in an action upon the caſe, for not returning a ſummons in 
a writ of entry for land in another county. R. 1 Leo. 146. 

So, in an action upon the caſe, for not repairing a wall ratione 
tenure of land, whereby the plaintiff's land was drowned, if the 
wall be in one county, and the plaintiff's land in another, 
R. 3 Les. 141. Jide 7 Co. 2. b. 8 

So, in an action for a falſe return of non eff inventus, where the 
ſheriff was in the company of the party. R. 2 Mod. 23. 

In an action upon the caſe, for a debt againſt the ſheriff of 
Heriferd, for an eſcape in his county, of one taken upon 
teflatum capias ad fſatisfactendum upon a judgment at V e/tminſer, 
R. in C. B. Hil. 3 Geo. 0 
For adminiſtring unwholeſome medicines in one county, where 
the promiſe of cure was in another. Dy. 38.b. Vide J Co. 2.6. 

So, it the matter in one county is dependant upon matter in 
another, the plaintiff may have the action in the one county, or 
the otter, 7 Co. 1. 6. | 

As, if two conſpire to indict another, and make the execu- 
tion of the conſpiracy in another county, conſpiracy lies in the 
one county, or the other. 7 Co. 1. bs, Vide Action upon the Caſe 
Fer Conſpiracy, (C. 2.) | 

So where A. by deed executed in Landon for ſecuring the 
re-payment of money lent. to B. is appointed receiver of B. 
rents in Middigſex with a pretended ſalary, which enables him 
to retain wurious intereſt, he accqrdingly receives the rents in 
Middleſex, but ſettles the account in 3 and there pays 
the balance, on which the uſurious intereſt is allowed; the 
offence is compleat in Londen, and the venue in a qui tam action 
for the penalty is properly laid thereg or it might be in Middleſex, 
Scott gui tam v. Bret. 2 Term Rep. 238.“ 

80 if an action upon the caſe be againſt the ſheriff of Den- 
bighſbire, for not arreſting a man upon capias utlagatum to him 
directed in Denbighſhire, upon which he returned non eff inventuc, 


it may be in Denbighſhire, or in Middleſex, where the return was 


made. R. Hob. 209. | 
| So, for maliciouf ſuing execution in Middleſex, whereby he 
was arreſted in Dorſetſhire, Per three F. Cro. El. 574. 

So, if in error upon a judgment in dower for land in com 
Brecon it be alledged, that 2 tenant appeared by attorney being 
within age, viz. apud A. in com, M. it, will be well; for this 
matter -5 may be in another county, as well as where the 
land lies. R. 2 Jan, 171. Vide Ray. 458. 2 

So, upon requeſt of the parties, and the conſent of them and 
the court, entred upon the record, a trial may be in another 
county than Where the land lies, or the action is brought. 
R. Ray. 372. Cont. Hab. 5. but there the conſent was by rule, 
and not entred upon the record. Ray. 372. Vide 1 Rol. 28. 

As, in treſpaſs, if the defendant 2 by the cuſtom of 
foreign buying and ſelling, within city of York, and iſſue 


be upon the cuſtom, upon a fuggeſtion that the ſheriff and 


ACTION. 


coroners of York are citizens, and that there are no freeholders 
within the county of the city, except citizens to try the iſſue ; 
if that be admitted, or not denied, a verire facias ſhall be award- 
ed to the next county. R. Dy. 279. . Bend. 23. 

But a ſuggeſtion, that a matter in which the citizens are con- 
cerned may come in conteſt, is not ſufficient, if that does not 
appear by the iſſue, R. Hard. 312. | 

As, if the corporation of a city, a county in itſelf, is leflor of 
the plaintiff, Mayor of Briſtol v. T. 17 G. 2. Will. 77.J 


(N. 12.) When an Action ſhall be in any County. 


When an action is for a tranſitory thing, it may be brought in 
any county; as, if it be upon a covenant, or contract, or debt 
at large, it may be brought in any county; for debitum et 
contraftus funt mullius loci. 7 Co. 3. a. 2 Init. 229, 231. Vide 
ante (N. 6.) | | 

[So, action againſt a ſheriff for a falſe return, for he may 
make return any where. R. on Demurrer. Griffith v. Walker, 
M. 26 G. 2. 1 Wilſ. 336.] 

So, treſpaſs for an aſſault and battery may be in any county. 
Cre. Car. 444. 

So, trover, and other actions upon the caſe, 

So, if a perſonal action be ſounded upon a thing done out of 
the realm, it may be brought in any county, and ſhall be alledged 
at ſuch a place in ſuch a county + as, if debt be upon a bond or 
bill, &c. made at Hamburgh, it may be alledged at H. viz. apud 
Iſimgton in com. Middleſex. R. Lat. 4. Sal. 660. 

Tho' the bond upon «yer appears to be dated in Hamburgh. 
R. Sal. 659, 660. Cont. per Holt and Poxel, Lut. 950. 

So, it may be alledged at H. in com. Middleſex. 2 Cro. 76. 

And, if the defendant plead, that H. named in the bond 1s 
beyond the ſeas, and no ſuch vill in Zng/and, it will be a bad 
plea, R. upon Demurrer, 2 Cre. 76. 

So, in a perſonal action alledged at any place within the realm, 
if the proof be for a right of the plaintiff at any place out of the 
realm, the plaintiff ſhall have a verdict. Per Holt, 1 Sal. 290. 

But, if a bond be dated at H. in the Eaft-Indies, and be 
alledged at H. in com. Middleſex. Upon oyer the defendant may 
demur, or plead in abatement for the variance. R. Sal. 659. 

90, if a fact be alledged at H. in partibus tranſmarinis, viz. 
apud Lond. or other place within the realm, it will be bad; for 
it is repugnant. R. Lut. 950. 

So, if a fact be alledged at a place out of the realm, without 
—_ it will be bad; becauſe it is impoſſible to be tried. R. Mo. 
$51, 

But in a tranſitory action, if the defendant make a local juſti- 
fication, and traverſes all the places, except that in which he 
Juſtifies, the plaintiff muſt prove the cauſe of action out of that 
place: as in treſpaſs for a falſe impriſonment, if the defendant 


Jaltifies as conſtable of D, in another cqunty, and traverſes 
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every other place out of D. the plaintiff muſt prove an in. 
priſonment out of D. Co. Lit. 282. b. Lute 1437. 

In treſpaſs for taking of goods, if the defendant juſtifies for 
damage-feaſant in ſuch a cloſe or houſe, he muſt traverſe all other 
places. Co. Lit. 282, boa Lut. 1437. 

In an action upon the caſe for words ſpoken in London, if the 
defendant plead a concord for all words, except in Landon, he 
muſt traverſe the ſpeaking there. L. 1437. Co. Lit. 282. b, 

In debt upon a bond, if the. defendant plead dureſs of im. 

riſonment, in another county, it ſhall be tried where the duref 
is alledged. Dal. 18. 
If he plead infancy, viz. apud A. in another county; for it ſhall 


be tried where he is commorant, not where the action is brought, 


R. Ray. 458. Vide 2 Fon. 171, But the uſual way is to 
plead it where the action is brought. Morgan's Vade Mee, 
1 vol. 56.“ | 

Yet in actions tranſitary, if the. defendant has a juſtification 
which is not local, he muſt alledge it in the ſame place and 
county, where the action is brought; as, in treſpaſs for a bat- 
tery at A. in com. B. if the defendant plead ſon affault demeſie, 
he mult plead it at A. and not elſewhere, Lid. 1437. Co. Lit, 
282. 6. | 

In an action againſt an executor for goods ſold at A. if the 
defendant plead, that the teſtator was alive the day of the writ 

urchaſed, wiz. at D. in com. pred. it is bad; for he ought to 
alledge his life at 4, R. Lut. 14. — 

So, in an action founded upon a matter in ſeveral counties, if 
the iſſue be confined to a thing in one of the counties, it ought to 
be tried there: as, in covenant upon a leafe in com. H. of a 
houſe in com. B. brought in com. H. if the breach be for not 


- Fepairing, and iſſue upon it, it is bad, after verdict; for the 
action ſhould have been in com, B. R. 1 Lev. 114. 


So, in debt for an eſcape in one county, upon an arreſt in ano- 
ther, if the iſſue be upon the arreſt, it muſt be brought and tried 
in the county where the arreſt was. I Lev. 114. 

If the iſſue be upon the eſcape, the action ſhould be brought in 
the county where the eſcape was. 1 Lev. 114. 

So, in an action for words in London, if the defendant juſtifies 


by reaſon of a felony, perjury, &c. in another county, the trial 


muſt be in the county, where the felony, Oc, is alledged. Vid 
1 Sand. 247. (a) | 

So, in covenant againſt the corporation of Berwick, upon a 
demiſe of lands in Berwick, brought in Jord, and iſſue upon 
expulſion, it ſhall be tried in the county next to Beravick, Sem. 
1 Mod, 36. 1 Vent. 58, 90. 1 Sid, 381, 462. 

By the rules appointed in B. R. and C. B. actions upon the 
caſe, treſpaſs for goods, aſſault, or impriſonment, ſhall be brought 


(a) Notwithſtanding the authorities in ſupport of this and the three preceding 
caſes, there ſeems great reaſon to doubt the law as laid down in them, for it may be 
frequently impoſſible to gueſs what iſſue the ceſendant will take. Vide 1 Morgan 


Jad. Mer 58. * 
, oy 


I 


ACTION 


their counties, except when the juſtices of i privs 
* 2 Compl. Attorn. 286, 338. Rule M. 1654. 
Mills 11. Vide Rules and Orders C. B. 11. 
And an attorney who knowingly brings rover, or treſpaſs for 
oods, battery, impriſonment, or ſlander, in another county, 
except in caſes to be allowed by the judges, ſhall be puniſhed, 
Comp. Attorn. 286, 338. Mills 11, 12. Vide Rules and Orders 
if C. B. 11, 12. But theſe rules are now diſregarded, 
1 Crompton's Pra#t. 109.“ | 
By Rule M. 1654, unleſs it be for a cauſe before expreſſed, 
or for a cauſe to be allowed of by the judge of the court, and 
roved to be true, if a declaration be delivered upon the removal 
cf an action by habeas corpus out of an inferior court, or upon 
the reverſal of the judgment there, it ſhall be laid in the ſame 
county as before. Mills 18. Lide Rules and Orders, of C. B. 18, 
Or if it be removed out of the court of Canterbury, Southampton, 
Hull, Litchfield, or Pool it ſhall in perſonal actions be laid in the 
county of Kent, Hampſhire, York, Stafford or Dorſet. By Rule 
M. 1654. Mills 18, Vide Rules and Orders of C. B. 18. 


(N. 13.) Venue changed, 


The venue may in general be changed in any action not local, | 


on motion in court grounded on an athdavit that the cauſe of 
action (if any) aroſe in the county of A. and not in the county of 


B. (or elſewhere out of the county of A.) but the rule to change 


the venue, may be diſcharged, on motion, the plaintiff under- 


taking to give material evidence in the county where the venue is 


laid, and if, on the trial, he does not give ſuch evidence, he will 

be nonſuited. 1 Morgan's Vade Mec. 59.“ 

*But the court will not diſcharge a rule obtained on the common 
aſhdavit, to change the venue, on an affidavit of the plaintiff, 
that his witneſſes live in Scotland, and will come to (carlifle, but 
not to London, 1 Wulf. 162.* 

If the declaration be delivered ſeven days before the end of the 
term, or after, upon affidavit, that the cauſe of action, (if any 
there be) ariſes in ſuch a county, the court before plea will change 
the venue the next term and the defendant ſhall plead as he ought 
before. Comp. Att, 286, 339. By Rule M. 1654, Mills 12. 
Vide Rules and Orders of C. B. 12. : 

Tho? the defendant comes in upon the exigent. Comp. Att. 286, 
338. Mills 12. Vide Rules and Orders of C. B. 12. 

But if the declaration be delivered fo early that defendant has 
eight days in that term, he cannot move to change the venue next 
term. Aſplin v. Gray, M. 6 G. Str. 211, Nor can he move, Cc. 
till his appearance be entered. EH. 24 Car. 2.* 

The common pleas would not formerly change the venue, af- 
ter time to plead, nor even after a ſummons for it, tho' diſchar- 
Fa. but would after order for imparlance. Barnes 478, 481, 

c But they will now by rule. Mich. 16 G. 2.5 BY 

* But 
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* But yet, if on order for time, defendant has conſented to 
- take notice of trial in the original county, the venue ſhall not be 
changed. Barnes 493.* : 

Nor if he has conſented to rejoin gratis, and take notice of 
trial at the frtings after term, or at the fittings in term; for there 
a trial would be loſt, and therefore defendant's conſent {all 
bind him. Barnes 493. Cowp. 511. But the venue may he 
changed after a judge's order for taking notice of trial in Middle. 
fex. Wil. 245. This muſt have been without ſpecifying the 
ſittings.“ x 

* And in Gomm v. Clendon, in the exchequer, Zaft. 1781. it 

was ruled by the barons, that the venue cannot be changed to an 

out- county after defendant is tied down by a judge's order to 
take ſhort notice of trial within term. The motion being in- 
conſiſtent with the judge's order.“ 

Alt may be changed after time to perfect bail, Barnes 4$3,* 
But it cannot be changed after iſſue joined. R. Hard. 327. 
Nor regularly after plea pleaded.“ 

* Yet if after rule to ſhew cauſe why the venue ſhould not be 
changed, and before it is made abſolute, the defendant inadver. 
tently put in his plea, this ſhall be no waiver of the rule, and 
the plea may be withdrawn on payment of coſts. T. 24 C25 G. 2, 
C. B. Herbert v. Flower et al. in Trover,* 

So it is ſaid, that plaintiff muſt move to diſcharge the rule 
before replication or plea. Dickenſon v. Fiſher, Str. 858. Quere 
tamen, as to the plea, for plaintiff may not have time, as deſen- 

dant may give a plea at the ſame time he ſerves the rule to 
change the venue, 1 Crompton's Practice, 113. 50 the plain, 
tiff himſelf cannot change the venue in perſonal actions, af- 
ter the eſſoin day of the ſubſequent term after appearance, tho 
he would pay coſts, or give an imparlance. P. 21 Car. 2. Pr. 
Reg. 38.“ 
But in a late caſe, where the venue had been changed from 
London to Lincolnſhire by defendant, and plaintiff at the trial non- 
ſuited, the nonſuit afterwards ſet aſide, and a new trial granted; 
and on going down a ſecond time the cauſe made a remanet, the 
laintiff after all theſe proceedings moved to have the venue 
— back to Landon, and it was granted: for per Lord Mare 
Feld, the plaintiff may at any time move to amend his declaration 
by altering the venue, and it wauld be an idle circuity to put him 
to do that; and if he is permitted nov to bring it back, he does 
it at his peril; becauſe, if he does dot give material evidence in 

Londen, he muſt be non-ſuited ; and if it ſhould appean to be a 

local action by ſtatute, he will be non-ſuited on the opening. 

Bruckſhaw v. Hopkins, Coup. 409. 1 Will. 173. Str. 1162, 

1202.“ | 

And where 2 rule to change the venue in an action of af- 
ſumgſit from A. to B. has been diſcharged on plaintiff's underta- 
king to give evidence of ſome matter in iſſue ariſing in A. the 

undertaking is complied with by proving a rule af court in 4 

that defendant ſhall be at liberty to pay money into court, _ 


ACT I 1 
that rule was obtained after the diſcharge of the rule for changing 


the venue, the payment of money into court being an admiſſion 
of the cauſe of action. Wattins v. Towers, 2 Term Rep. 278:* 

80 alſo proving a deed enrolled of record in A. is a ſufficient 
compliance with the rule. iu. 

The affidavit to change the venue muſt be poſitive ; it muſt 
fay © the cauſe of action, &c. not “the promiſes,” c. 
Barnes 477, 478.“ 

* That the words in the declaration, Ic. is bad; the words 
muſt be mentioned. Barnes, 480.“ 

* But the affidavit of one defendant is ſufficient, Bid. 482.“ 

*And the venue may be changed without affidavit, if it appeat 
or the declaration, that the cauſe of action aroſe elſewhere, as 
action on the cuſtom of a borough. Barnes 492.“ 

And if there be a motion for changing the venue after the time 
in which the plaintiff might demand a plea ad intrandum, ac- 
cording to the term at the top of the declaration, the defendant 
in his affidavit ſhall ſay, when the declaration was delivered. 
Med. Ca. 175. 

* But the court will not change the venue but into a county 
where the whole cauſe of action is ſworn to ariſe. 1 Vi. 178. 
Briflew v. Tito, T. 8 G. 2. B. R. H. 135.“ 

* Nor then, unleſs it is a place where the judges go; nor if it 
will delay trial, as to either of the three Northern counties prece- 
ding the ſpring circuit; nor to an adjoining county without no- 
tice and conſent, 1 Wil/. 138. Dale v. Stevenſon, H. 9 G. 2. 
B. R. H. 210. Howarth v. Willet, Str. 1180. Barnes 490.* 

* Nor can it be changed into a third county without conſent. 
Str. 1216.“ 

And in general the venue ſhall not be changed from a county 
at large into a city and county. 2 Barnes 388, 489.“ 

* But it has been changed from a county at large into the city 
of London, Barnes 481. Salk. 670.“ 

It may be changed from one cunty and city into another. 
county and city. Pract. Reg. C. P. 429.* 

* Yet the court has refuſed to change it from London to a city 
a county of itſelf, But ſee 4 B. M. 2447, which ſeems contra, 
Nor where the cauſe of action aroſe in ſuch city, can it be changed 
to the county at large. Barnes 482, 477, 489.“ 

It cannot be changed into Hull, Canterbury, &c. becauſe it 


is not known when an aſſize will be held there; nor into the city 


of Worceſter or Gloucefler out of the county at large, becauſe the 
aſſizes for the city and county at large are held at the ſame place. 
But all this is in the diſcretion of the court. Barnes 490.* 

* On motion to change the venue from Briſtol into the adjacent 
county, the court ſaid, take a rule to try the cauſe in the next 
county; the way is not to change the venue, but to try it in the 
nent county. 1 - + 77.0 

If che caufe of action ariſe in Wales, and the venue be laid in 
London, the caurt will, on affidavit, order the venue to be changed 
into the next Engliſh county ; and the motion muſt be to change 

it 
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. it into the Nelſo county, and not into the adjoining Engliſh cours 

3 the aſſidavit muſt expreſs in what county, and not 
elſewhere the cauſe of action ariſes: but after the venue is ſo 
changed, the cauſe may be tried in the next adjoining Engl; 
county; and therefore it cannot be changed out of the adjoining 
Engliſh county into IW ales. 2 Bl, Rep. 962. Vid. Ld; Ray. 1418. 
2 Str. 1270. 4 B. M. 2450.“ 

* But it is not yet ſettled whether the court can change the 4. 
nue from an {ingliſh to a Welſh county. Daugl. 249, 262.5 

* When a fair trial cannct be had in the county where the 
matter ariſes, the trial will be awarded in the next Eugliſb county, 
where the king's writ of venire runs, and not into a county pa. 
latine, tho that be the next county. Therefore, where the action 
8 aroſe in the city of C Her, and a fair trial could not be had there, 
44 the venue was awarded into the county of Salgp. R. v. Amer, 
| 1 Term Rep. 363.“ | : 

* Yet there is a caſe where the venue was changed into Cheſter, 
becauſe the court can fend down the record by mittimus, Lord 
Raym. 1418. 1 Wilſ. 122.“ 

* But per Buller Juſtice, there is no inſtance but this of the court 
having ſent a record by mittimus to be tried in a county pilatine, 
where the cauſe of action did not ariſe there, and it is very 
doubtful whether the court have power to do it, 1 Term Re, 
368.“ ä 
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p 1 * So in an action for words laid in Landon, on affidavit that they 
15 were ſpoken, if at all, in the county of Lancaſter, the venue was 
1124 changed into the next county, viz. Jer. 12 Mod. 313.% 

| [ 1 In tranſitory actions the court ought to change the wen, 
* wen it appears on the circumſtances laid before them, that there 


is a probable ground to apprehend that a fair, impartial, or at 
leaſt a ſatisfactory trial cannot be had. 3 5. H. 1564 
Corp. 5 10. * : a | 
80, if an action be brought in the county of a town, for 
a duty claimed-by the corporation, the venue may be changed to 
the next county. Mayor of Poole v. Bennet, Str. 974.“ 

But to have the venue changed from a city a county in itſelf, 
in an action where the mayor, Gr. are plaintiffs, there mult be 
affidavit that the ſheriff is an officer of the corporation. 1 Will 
2 8. . 
"s If a new trial is granted, becauſe the verdict was againſt 
the weight of evidence, and the damages exceſſive, and there is 

proof of general prejudice in a city againſt defendant, the couit 
will change the venue. 3 B. M. 1564.“ 

* But in a tranſitory action, if the county in which the cauſe 
of action really aroſe, be improper to try it in, the venue {hall 
not be changed; as, on a —_ of a city; nor can it be changed 
into the adjoining county, from the form of the affidavit, 4 Sur. 
2447, 2450.* | ; . \ 

- * Notwithſtanding the locality of ſome ſorts of actions, or «> 

informations for miſdemeanors, if the matter cannot be tried — 


eee 


F TP 
n Mt * 2 * 2 2 4 act barre 2 8 * * 5 
— — 8 , | —— Ng ren - — : 
4 * * * 5 - 3 N k . 


&A TT EW 


all, or cannot be fairly and impartially tried, in the prop 
it ſhall be tried in the next adjoining county. 3. B. 3 

„This may be done without changing the venue, G ring a 
ſuggeſtion on record, with the leave of the court, "That there 
cannot be a fair and impartial trial had in the county where the 
cauſe of action aroſe,” with a nent dedire thereupon, and theres 
fore praying that the venire may be directed to the ſheriff of the 
next county. Id. ibid.“ 

* But as the party cannot traverſe. this ſuggeſtion, when en- 
tered by rule of court, there muſt be a clear and ſolid founda- 
tion for it. It muſt not reſt on mere ſuppoſition and beli:f, 1d. 
bill. x 
, # If the cauſe of action ariſes in Berwick, the venme ſhould be 
in Northumberland, 2 Black. Rep. 1036.“ . 

And in actions where it is not uſual to change the we. 
nne, the court will do it on ſpecial grounds, as if both plaintiff's 
and defendant's witneſſes live in the county, into which it is 
prayed the venue may be changed : but they will not change it if 
only defendant's witneſſes live there. 1 Term Rep. 781. 

If the plaintiff be a barriſter or attorney, and lay the venue in 
Middleſex, it ſhall not be changed. So a ſerjeant at law has the 
like privilege in C. B. Sou maſter in chancery. 2 Show. 176. 

i Mad. 64. Styles 460. 2 Lord Raym. 1556. Str, 822. 
i Will. 159. 
- ®But if they lay the venue in London it may be changed, 
Salk. 668. Barnes 479. 

And in C. B. if a ſerjeant at law, or an attorney be plaintiff, 
and ſue by caps, and not by writ of privilege or attachment, 
the venue may be changed. Prac. Reg. C. P. 420, 419. 
Barnes 346, 338, 479, 484.“ 

80 where an attorney was plaintiff, and it appeared that the 
matter aroſe and all the witneſſes lived in remote parts of the 
kingdom. Barnes 482.* 

* A clerk of aſſize brought an action for aſſault and battery 
committed in Kent, and laid the venue in Middle on common 
affidavit, the eve was changed; but on motion for the plaintiiF 
the rule was ſet aſide, and the venue brought back into Middleſex. 
Knight v. Barnaby, 2 Ld. Raym. 1253. Salk. 650. For the 
clerk of aſſize is clerk to the judge of aflize, and bound to attend 
him at the aſſizes in the country, and at Weſtminſter, to return 
Poſleas* | 

And by Peel juſtice, the privilege of laying the venue in Mid- 
dleſex extends to judges clerks as well as to ſerjeants at law, 
barriſters and attornies. Salt. 670,* 

But the venue ſhall not be changed becauſe the defendant is an 
ntorney, and the action not laid in Middle; for the plaintiff 
may bring a perſonal action where he pleaſes. R. So. 148. 
Cartb. 126. 

The venue ſhall not be changed to Middle/ex becauſe ſome of 
the defendants are barriſters or attornies. Str. 610. * 


* On 
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1 Sid. 185, Conti 216. Conts 1 Lev. 56. Cont. Vent. 3öz, 
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® On changing the venue againſt an attorney, coſts of a new bi 
are not paid. Barnes 485, 486.* N 

* And where all ſuch perſons ſue or are ſued in auter droit, 1; 
heirs, executors or adminiſtrators, they loſe their privilege, 
1 Crompton's Practice, 116.* 

»The venue ſhall be changed in ſcandalum magnatunm, 


364, 365. Cont. 2 Jones 192. Cont, Carthew 400. Cont, 
Skin. 40. Cont, Salk, 668, Vid. Str. 807. Lord Raym. 1418. 
Barnes 482.* | | 
| ba 80 it may, hen cane, in any action not local. Sen, 
* 


ha in . for ſilver or money only. R. Hil. 4 G. in C. B. 

# So the venue was changed from London to Middleſex, becauſe 
all the ſittings in London were on a Saturday, and his witneſs was 
a Few. 2 Mod. 271.“ £1} 

It may be changed in an action againſt the late ſheriff, tho 
bis under-ſheriff is ſtill under-ſheriff, but the jury-proceſs ſhall 
be directed to the coroners. Barnes 493.“ 

But the venue ſnall not be changed where the action is local, 
Hb. 37. * 8 

* It may be changed in local as well as tranſitory actions on 
eccaſion. Per Lord Mansfield, Loft 50.* 

Not in deceit. 1 Sid. 87. Contra infra.* 

It may in deceit, by warranting an unſound horſe, 
Barner 491.* : | 

But not in an action of covenant on deed, for non-payment 
of rent. Barnes 491. ; | 

* Nor in C. H. on a promiſſory note, Sayer 7. 2 Black, 
Rep. 993. 

* But in B. R. it may. Wil}. 173. Yet this ſeems doub:. 
ful, for it depends on & ſame principle as a bill of exchange.“ 

* Nor when any thing material for the maintenance of the ac. 
tion was in the county where the action is brought. 1 Vent. 344. 

* Nor if the plaintiff undertakes to give evidence in that coun- 
ty. Per Cur. 7 Ann. * 

Nor in trover for goods. R. Hil. 4 G. in C. B. * 

* Nor in covenant, R. 1 Lev. 307. 7 8 

* Nor in an action on the caſe for an eſcape. 1 Sid. 87. 
Salk. 670. f | 

Nor in an action on a ſtatute; for by flat. 21 Face c. 4. the 
defendant ſhalf be found not guilty. 1 Sid. 287. 

* Tho” the matter ariſes in London, and by charter, a thing 
which concerns the city, ſhall be tried there. R. Hard. 327. 

Nor in an action on the ſtatute of uſury. Andr. 66.* 
Nor in an action for a falſe, return. Salk. 669.“ 
Nor for a carrier, for the neglect is tranſitory, and not ma- 
terial where it was. Salk, 670,* | Sls 
Nor in debt. Str, 878. Nor on any ſpecialty, nor on a bil 
of exchange. Barnes 491. | * 
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Nor where the declaration contains a promiſſory note, inter 
"lia, plaintiff undertaking, on pain of non-ſuit, to give evidence 
on it. 1d. . 

Nor in ſcandalum magnatum, unleſs for ſpecial cauſe, as in 


Lord Shafteſbury's caſe, where the venue was changed from Len- 
tn to Middleſex, by reaſon of the great influence he had in Lon- 


tn. Cartb. 400. Duke of Norfolk vs Alderton.* 
Nor in an actien for a libel in a newſpaper which has been 


circulated in other counties. 1 Term Rep. 571. Nor in a letter 
written in one county and directed into another. Id. 647. 


Jide more concerning, title Action, in the following titles; viz. 
Admiralty, (F. 11.) —Arbitrament, (I. 1, &c.) Battery, (E. 1.) 
—By-Law, (D. 1.) —Chaſe, (H. 5.) Copybald, (H. 6.—K. 22, 
26. R. 13, &c.)—Cofts, (A. 5.) — forcible Entry, (C. — 
Hrgery, (B. 1.) —Impriſonment, (L. 2.) — Leet, (O. 4, &c.) 
— Londen, (N. 1. — Meer, ( K. 15. )- Releaſe, (E. 3.— euer, 
(I. 2. — Toll, (H. 2.)—Utlagary, iD. 2, 3+) 
Foz the different Kinds of Aﬀions, 


Fide their ſeveral proper titles, 
ation by, and againſt an Executo 02 Avminiſtea- 
02. 


Vide Adminiftration, (B. 13, 14, 15.)—Pleader, (2 D. 1, Ke.) 
Choſe in Aﬀton. 
Vide Aſſignment, (C. 1.) — Grant, (D.) 


Jolnder in Adlon. 


Vide Baron and Feme, (V. &c.)—Parceners, (A. 4, 5.)—Abates 
ment, (E. 8, &c. F. 4, &c.) | 


Limitation of Aﬀtons. 


ts Fats 05 t, Re. —Acian upon the Caſe upon Aſſumpſit, 
—LI1, 6, 7. 4 aff, «3, 


Pooceeding, and Pleading in patticular Acklons. 
Vide Pleader, (2 A. 1, Kc. to the end of the title.) 


vos. 1. N ACTION 
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ACTION UPON THE CAS. 
(A) When it lies. 


N action upon the caſe is an action founded upon a Wrong, 
and concludes contra pacem. Vau. 101. F. N. }, 
92K. (a) a 

And, it. is not brought upon a writ formed in the Regiſter, 

t the writ varies according to the variety of the cafe, 

Co. 48. 1 8 . | 

Yet it is. an action allowed, and contained in the Regiſter, 
4 Co. 94. b. | 25 3 

In all caſes, where a man has a temporal loſs, or damage by 
tlie wrong of another, he may have an action upon the cake to 
be repaired in damages. | > 

As, if A. has a colliery, and B. ſtops up a highway near it, 
whereby nothing can paſs to his colliery, an action upon the 
caſe lies; for he ought to be remedied in particular, tho! it was 
a highway for all. Cont. ¶ but the judgment reverſed) Sal. 1;, 

If the pariſhioners of B. ought to paſs a ferry toll-free, every 
pariſhioner ſhall have an action againſt the owner of the ferry, to 
aſſert that right, where he has a particular loſs. Semb. 2 My, 
Ca. 352, 355. Vide poſt. (B. 2.) 

So, if a pariſhioner excluded the veſtry, he ſhall have an 
action upon the caſe, if he ſhews a right to be in the place whae 
the veſtry aſſembled. R. 2 Mod. Ca. 355. 

* So, for a malicious proſecution from malice, and without 
probable cauſe ; but malice, either expreſs or implied, and wan: 
of probable cauſe muſt both concur. 4 Bur. 1974.5 

* And malice may be inferred from the want of probable cauſe, 
but the want of probable cauſe cannot be inferred from mi- 
lice. Semb, 1 Term Rep. 5 18.“ 

* And in every action of this ſort, the plaintiff muſt ſhey 
what became of the original proſecution, either that it was de- 
ſerted, or that he was acquitted. Id. 520. 80 held by Lord 
Kenyon at niſi prius, Kafter term, 1789. Dougt. 215.* 

* So, for maliciouſly ſuing out a commiſhon of bankruptcy, 
the plaintiff is not confined to the penalty of the bond, but may 
have his action on the caſe for damages. 3 B. M. 1419.“ 

*So it lies againſt a governor for maliciouſly ſuſpending the 
plaintiff from a civil office, by which he loſt his fees. Suther- 
land v. Murray, 1 Term Rep, 538.* | 

* So, for maliciouſly obtaining and executing a warrant t 
ſearch a houſe for ſmuggled goods, where none ſuch are found. 


Cooper and another v. Boot, Id. 5 35.“ 


(a) Mr. Mergan, in his Vad. Mec. vol. 1. 65. ſays that this is a miſtake, for that 
actions, contra pacem, are a ſpecies of actions ct armis z certain it is that the! 
in Fita berbert does conclude contra pacem ; the writs in the Regiſter are all in trel- 

- paſs vi er rnit, and therefore no concluſion can be drawn from them; and no doubt, 
whatever be the true form of the urit, the dec/aration is as Mr, M. ſuggells. 


& 7 . 


S 


ACTION UPON THE CASE, 


280 for ſuppreſſing material facts in the return to a mandamrus, 
if the return be falſe in ſubſtance, tho* it be true in words. 


Dong. 158, 159.“ 
* So it lies againſt the bank, c: for refuſing to transfer ſtock; 


11. 524. 1 | 
g0 for a fraud on a corporation to avoid toll, the remedy is 
by a ſpecial action on the caſe. Coup, 664,* 
go when goods are delivered to a whariinger or carrier, and 
ley are loſt or ſtolen, cafe is the proper remedy, and not trove:'s 
5 Bur. 2827. Ws. 5 

It lies againſt an officer for ſeizing goods ab/que probabili, canſa. 
fuel v. Etheridge, in Sc“ T. 1721. Bunb. 80.] 

For fees due to the uſher of the black rod. Saunder/on vi 
Brignall, H. 13 G. Str. 747. 1 5 

[In caſe of a ſimple depofſitum without reward, the law raiſes a 
promiſe not groſsly to neglect or abuſe the depoſit, and if it is 
abuſed, action on the cafe lies. Mytten v. Cork, M. 12 G. 2. 
Kr. 1099. ] 

[It lies againſt paviors acting under commiſſioners in an act of 
parliament for paving the ſtreets, for raiſing the ground ſo as to 
obſtruct the paſſage and light of plaintiff's houſe, Leader v. 
Nexon, M. 14 G. 3. 3 Wilk. 461. | 

So, if the wrong of another is not directly done by a man, 
but is the conſequence of a lawfut act by him, he ought to have 
an action upon the caſe. R. 2 Med. Ca. 272. Vide Treſpaſs, 

U.) , 

[When an act is not immediately, but only in conſequence, in- 
jurious to the plaintiff, caſe is the proper remedy; when the act 
is immediately injurious to the plaintiff, treſpaſs. Heoward v. 
Banks, M. 1 G 3. 2 B. MH. 1113. Harker v. Birkbeck, T. 
46. 3. 3 B. M. 1556.) | 

(Thus, for damage done to plaintiff's colliery, by what defen- 
dant has done in his own colliery, within his own foil, though 
ſeveral other collieries lie between them: and treſpaſs vi et armis 
will not lie, for the damage is not immediate, but conſequen- 
tial, Howard v. Banks, M. 1G. 3. 2 B. M. 1113,] 

[So, if A. brings rude perſons into a vintner's houſe, and pro- 
cures them and the mob to cry © A bawdy-houfe,” by which the 
mob threw ſtones and broke the windows, action upon the caſe 
hes, for this made the vintner liable to a proſecution for a diſor- 
derly houſe ; for this would have been evidence of it. Plunket 
v. Gilmore, H. 10 G. Forts 211.0 a 


(B) Then it does not lie. 


(B. 1.) When there js no temporal Damage. 
UT an action upon the caſe does not lie, when there is not 


any temporal damage; as, againſt a woman, who pretends 
If ſingle, and inveigles a man into a marriage, whereby he 
N 2 was 
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ACTION UPON THE CASE. 


was diſturbed in conſcience. R. 1 Lev. 247. Vid. Ent, 13, 
Vide 1 Sid. 375. oh | 

Nor does it lie, for refuſing to adminiſter the ſacrament, 
Semb. 1 Sid. 34. 

Nor, for not reading divine ſervice to him, and the tenants of 
his manor. R. 5 Co. 73. 4. 1 Rol. 110. J. 12. 

Nor, for a legacy; for it is only due by the ſpiritual law. R, 
Ray. 24. 1 St. 46. 

Nor by a maſter, for beating his ſervant ; nor by a father, for 
beating his child, unleſs it be added, per quod ſervitium amijt. 
3 B. M. 1879.* 

* Nor by a father, for aſſaulting his daughter, then in the ſer- 
vice of another perſon, and getting her with child, tho! it be ad- 
ded, per quod the father ſervitium amiſit. Id. ibid.“ 


(B. 2.) When there is no particular Damage. 


So, an action upon the caſe does not lie, when there is no 
particular damage to any one, but it is common to many: as for 
not reading divine ſervice to the tenants of his manor; for if one 
may, all mey have an action. K. 5 Ce. 73. 4. 1 Ral. 110, 
12. | 

So, it does not lie for a common nuſance without a particulr 
damage. Co. Lit. 56. a. Pau. 341. Dan. 172. Vide Adin 
upon the Caſe for a Nuſance, (C.) | 

So, it does not lie by an inhabitant of A. for not keeping : 
common ferry, in which all the inhabitants by cuſtom ought to 
paſs toll-free : for every ſubject has the ſame cauſe for an action. 
R. Sho. 157, 1 Sal. 12, 16. 3 Mod. 289. Vide ante (A.) 

So, it does not lie, where the particular damage is not ſpe- 
cially alledged. 1 Sal. 16. 

As, if there be an action upon the caſe for ſtopping up a high- 
way, whereby buyers could not come to his coal-pit ; for he 
ought to fay, that buyers were coming, and were hindered, 
Court divided, 1 Sal. 16. 

So, an action upon the caſe does not lie againſt a ſheriff for not 
ſeizing the goods of the party, after a capias utlagatum delivered 
to him; for that goes to the king's loſs. R. 2 Vent. 89, 90. 


(B. 3.) For an Act not prohibited by Law. 


So, it does not lie for an act not prohibited by law, tho it 
be to the damage of the party: as, if a leſſee at will by negli 
gence burn his houſe, an action upon the caſe does not lie; for 
the law docs not puniſh him for permiſſive waſte. R. 5 Co. 13. l. 
Cro. El. 777, 784+ 4 Mod. 12. Vide Action upon the Ca'e for Mic 
feaſance, (A. 6.)—For Negligence, (A. 6.) Vide Eſtates, (H. 5.) 

If a man erect a dove-cote, or coney-borough in his ow! 
land, tho? the doves, or conies hurt the neighbours. F. 
Mo. 420, 453. | 2 0 


ACTION UPON THE CASE. 


if a man ſhut the doors of his houſe againſt the ſheriff, who 
comes to do execution of the goods of another, which are in his 
heuſe, R. 5 Co. 91. Me. 668. 

If a maſter gives correction to the ſon and heir apparent of B. 
who was his apprentice, whereby he becomes lame, and is diſ- 
paraged in his marriage, B. cannot have an action upon the caſe. 
R. 1 Lia. 50. - 

go no action lies for giving a true character of a ſervant on 
application made to his former maſter, to enquire into his charaCter, 
with a view of hiring him; unleſs there ſhould be extraordinary 
cixcumſtances of expreſs malice, 4 B. M. 2425.* 

Nor againſt a peace-officer, for arreſting a perſon bond fide, on 
a charge of felony without a warrant, tho” it turn out that no fe- 
lany was committed, Dorgl. 359, 360.“ 

# So, no action lies againſt an auctioneer for ſelling a horſe, 
or any thing elſe at the higheſt price bid, contrary to the owner's 
expreſs directions not to let him go under a larger ſum named. 
Otherwiſe, if the owner had directed the auctioneer to ſet the 
horſe up at ſuch a particular price, and not lower. Cowp. 395.* 

If a man enter a caveat, whereby any one intitled by the king's 
patent is put to 2 charge in obtaining adminiſtration. 1 Sal. 37. 

{It does not lie againſt an officer for reducing a ſerjeant to be 
a common ſoldier, out of the king's dominions in time of war, 
Barwir v. Keppel, T. 6 G. 3. 2 Wile 314. 

Nor againſt a commander of a ſquadron ior a malicious pro- 
ſecution before a naval court-maxtial, for an offence eognizable 
therein.“ 

Nor for delaying to bring an oſſicer under an arreſt to a naval 
court-martial, it being a military offence; ſo held expreſsly, if 
the defendant has not been tried for it by a court- martial. 1 Term 
Rep. 548. Qi. if the defendant had been tried and found guilty.* 


(B. 4.) Where the Damage happens by the Default of the 
Plaintiff, f 


8o, it does not lie, where the damage happens by the negli- 
gence, or default of the plaintiff himſelf; as, if a man agree with 
B. to carry timber to D. to be laid in ſuch a place, as he ſhould 


appoint z an action upon the caſe does not lie for not appointing. 


2 place, whereby his horſes are ſpoiled. R, 2 Lev, 196. 
i Vent. 310. | | 


(B. 5.) For an Act of another Nature, 


So, an action upon the caſe lies not for a wrong, which is a 
ſclony; as, if a man kill the ſervant of another, an action upon 
te caſe does not lie by the maſter per quad ſervitium amiſit. Per 
three J. Tel. go. Per Twiſd. 1 Sid. 375. 1 Lev. 247. Vide 
Treſpaſs, (D.) 

Nor does it lie againſt the poſt-maſter general for the value 
el a bank-note ſtolen by one of the ſorters of the poſt- office, _ 


N 3 
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As, for ft. 
lony, Cc. 


* 8 > — * me So — * 32 2 RP 2 4 69 mum? 
pq 9 2 * "2 * 


—ͤ—ũ—Eũ—̃— 2 — — 


yg — — — —ð 222 
—— 


3 
2 


ZA 
— = pK 
= 


3 ID. " 
— bp boos I 
— es the _ 2 — 


1 Pres 
9 - 
NR 


Ä — Wr » * 


TS. — 


r 


* * 4 „ 
1 
ul * 


= x ay 
* * 


N 
—— 


> 


— A 
” 2 fn. 2.0 
S. 2 2 


n 2 
o 
— , he ** 


—_ — — - 


” 
— 
n 
— — 


— —— 
r 
La. 


x —H:-ͥ— 


werrey> 
mu # 
— — : 


"Fs 


— 


— — 


— — * 
r „ Ib, BY? 
= 1-0 AVE: ö. 
"TY E ear Seb . 
- . "EVE — 
— = — — 


A brow m_ 
” 45 * 
4 SEN Am "ou = 2 : Y 1 ” a 

9 * _—_ : "—> = N 9 © \Þ - er nat. " — N — > K N. 1 ein e * 

* bh. NIELS + 42 F A. r P * 2 re i * 1 — * has * —— — — 8 r N 1 — o 
e * n * 1 4 1 2 a 0 * — 6 r * mw a . Fs 3 * — > LR 2 
—— . —- * ogy. tend = AN — — — * * 8 L and 2 F * "> 2 * 
„ * r * * = 3 = ECL IZITEY * 3 2 err — "=. SEE; I IRE * 3 2 "+ - 27 J i 

. . % * — * 1 EW * — r . . < ” 
2 * a 


182 ACTION UPON THE CASF, 


of a letter delivered into the office. - Lane v. Cotton, 1 Led 
Raym. 646. Whitfield v. Lord Le Deſpencer, Cop, 75,4.*% 
Or, for the battery of his wife, by reaſon of which ſhe lan. 
guiſhed for fix months, and then died. R. 2 Rl. 559, 1, - 
Vide Tel. 89, go. | | A 
So, it does not lie againſt an huſband and wife, for that the 
wife affirmed herſelf to be ſole, , and married the plaintiff, . 
Lev. 247. 8 


(B. 6.) So, it does not lie for a mere treſpaſs; as, for pulling down x 
mo w_ wall, and taking off the tiles from an houſe, unleſs it be alledged, 
Fidein Treſs that the timber was thereby rotted, Semb. 1 Rol. 104. J. 8 
Paſi, (D.) So, if a miller take toll of one, who is toll- free; an action 

upon the caſe does not lie, but treſpaſs. 1 Rel. 105, . 3, 
2 Rol. 556. I. 10. 

So, if a man take his corn. ä | 

Or, if a miller take more for toll than he ought. 1 Rel, 16;, 
C. 5.1.30. 2 Rol. 556, J. 10, f 4 

So, if a man enter my land, and do a nuſance there, 1 Na. 
105. J. 25, 5 | 

[So if A. and B. ſign an agreement without ſtamps, “ That 
A. ſets and lets to B. and partners, #9 raiſe lead ore in a plat of 
ground, B. agrees to pay A. every ſixth pig; A. agrees to let ſai 

artnerſhip have he ſaid ground during all his term, and A. is to 

carry one eighth part of the bargain.” And on this B. works 
and gets ore, and C. a ſtranger works and gets ore, caſe lies not 
for B. againſt C. it muſt be treſpaſs, Harker v. Birkbeck, J. 
4 G. 3. 3 B. M.1556.] | 


/ 


(B 7.) 30, it does not lie for perjury of a witneis, whereby the plain- 
For pe. jury. tiff recovered leſs damages in an action of {rover, Per three J. 
And cont. Cro. Al. 5 20. Ow. 158. Vide pot, (B. 8.) Fi 

2 Aud. 47 ; 


(B. 8.) When another Remedy is given, 


Nor, when the law has provided another remedy. 

In cbancery; as, if feoffees to an uſe at common law refuſe ta 
make a feoffment, join in voucher, c. an action upon the caſe 
does not he, for they thall be compelled in chancery. 1 Kol. 108. 
4. 35, 45. | ' 
If the lord of a manor refuſe to hold a court, or to admit upon 
a ſurrender. 1 Rel. 108. I. 20, 30. Vide Action upon the Ca 
for Negligence, (A. 2.) | 

So, 1* a tenant of a manor refuſe to take a ſurrender according 
to the cuſtom. R. 1 Nel. 108. J. 40. 

Or, in parliament; as, for a falſe return of one elected a bur- 
geſs for parliament; for, that is cognizable in parliament; un- 
leſs it be upon the St. 23 H. 6. 15. Vide Action upon the Caſe fr 
Deceipt, (A. 6.) — For Misfeaſance, (A. 1.) — For Negligentt 
(A. 2.) R. where the action was before the determination of 
election in parliament. Lut. 89. 


90, 


— 8 —— ls. M6. 


fat, 5 El, Per three F. 2 And. 47. Vide ante (B. 7. 


ACTION UPON THE CASE. 


— 


80, for a double return made malitiefe, an action upon the 


R. 3 Lev. 29. 5 ; | g 
So, after a determination in parliament, the party againſt 
whom it was determined, cannot have an action upon the caſe for 


caſe does lie by the common law. K. 2 Vent. 37. 2 o 114. 


falſe return agaiuſt the officer, who returned another elected. 


Lul. 89. 


hibits the importation of cards without licence, c. An 
upon the caſe does not lie, by any who has the king's lifence, 
againſt the importer, for a damage to him. 1 Rel. 106. J. 10. 

So, an action upon the caſe does not lie for perjury, whereby 
a verdict paſſed againſt him; for he ought to ſue upon the 


Vige 

Cr. El. 5 20. 5 | 
Nor, for a falſe oath in choncevy,, or- in an affidavit, Ec. for 
the party ſhall have a remedy in the ſtar chamber, or elſewhere. 
R. 2 Ri. 195 198. | 


(C) Pꝛoteeding in an Aton upon the Cale. 
(C. 1.) The Original. i 


Y the Hat. 19 H. 7. 9. The like proceſs ſhall be in actions 
upon the caſe in B. &. and C. B. as in treſpaſs, or debt. 
And tlierefore, the proceſs ſhall be attachment, diſtreſs, capias, 
and fo to outlawry, ; | | | ; 
if an action upon the caſe be commenced in B. R. by original, 
the defendapt may be outlawed, NI 


8o, when a remedy is provided by ſtatute; as if a ſtatute pro- 
ion 


(C. 2.) The Declaration. 


In an action upon the caſt, the original contains the whole 
caſe, 

And the courſe was to recite the original in the declaration, 

But now in B. R. and C. B, by rule of court, the declaration 
need not repeat the original writ, but ſhall ſay only, A. queritur, 
Sc. in placits tranſgreſſ. ſuper caſum, or attachiatus fuit ad reſpon- 
dend. B. in placito tramſgreſſ. ſuper caſum, Cempl. Att. 298, 344. 
Vide Rules and Orders of C. B. 26, 8 

So, if the writ be recited to be in placito tranſgrefſ. and the de 
claration be tran/gref. ſuper caſum, it is good; for in placita 
{ranſgreſ. extends to treſpaſs upon the caſe, as well as treſpaſs, 
R. Cre, Car. 254, D. Hab, 180, R. Cro. Car. 325. | 

So, if the declaration begins, quad cum, Ec. and concludes per 
qued, Sc. this ſeems a declaration in an action upon the caſe, tho? 


it has the words uſual in treſpaſs. R. Al. 84. R. 3 Lev. 338. 


A declaration in an action upon the caſe generally omits vi et (c. 4.) 


eri, F. N. B. 86. | H. 42 A. pt. 9» 1 Rel, To . 234 
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(C. 4.) 


And contra 


Pam. 


or if they were only to be paid for, in caſe the vendee ſhould ſuc- 
cced in landing them. Coup. 341.“ 


| own land. Per tus Fo Pop. 170, 171, 


ACTION UPON THE CASE. 


And therefore, in an aCtion upon the caſe for negligence, 
non-feaſance, if the declaration be vi et armis, it is bad, R. 
9 Co. 50. b. 

So in an action upon the caſe for ſtopping a watercourſe in h 


Or, for erecting a gate, whereby he was lündred in his way 
to his cloſe, R. Gods. 54. 

So, in an action upon the caſe for the diſturbance ot a liberty: 
as, for diſturbing one in his ſeat in a church. R. Per tus 5. 
Haught. cont. 2 Rol. 139. 

But, an action upon the caſe for a misfeaſance, which is the 
cauſe, but not the very point of the action, may be alledged »; 
et armis : as, in an action tor a diſturbance to hold a court; per 
quod he loſt his fees, the diſturbance may be alledged vi et armi;, 
R. 9 Co. 50. k. (a) 5 

So, in an action upon the caſe for a rec, the re/cour may be 
alledged vi et armis. R. ſepe Hob. 180. 

So, for chaſing his cattle. R. Cro. Car. 325. 

For diſturbing him in the profits of a fair. 2 Rol. 139. 
2 C i224. f 

For diſturbing him in his way, 2 Raul. 139. 


So, a declaration, in an action upon the caſe for negligence, 
or non-feaſance, ſhall not ſay contra pacem. R. 9 Co. 50. b. 

But, an action upon the caſe is founded upon a wrong, and 
may conclude contra pacem. F. N. B. 92. E. Pau. 101. (6) 

And therefore, where it may ſay vi et armis, it may conclude 
contra pacem. ws os: 


ACTION upon the Caſe upon A/ſumpſit. 
(A) Mhen an Aſſumpſit lics. 


(A. 1.) Upon an implied Promiſe. 

AN aſſumgſit lies upon every exccutory promiſe not performed, 
made upon a good conſideration. | 
Tho”. the promiſe be not made by expreſs words, 
As, upon every contract executory, each party ſhall have an 
aſſumpſit againſt the other, who does not perform his part of the 
contract, and ſhall recover the whole deht, beſides his ſpecial 
loſs, in damages. R. 4 Co. 94. Mo. 433, 667, Slade. R. 
2 Cro. 544. R. Jon. 146. 

* It lies for goods ſold abraad, which are prohibited here, if the 
delivery of them be compleat abroad ; tho' the vendor may know 
they are intended to be run into England.“ 

* Otherwiſe, if the veridor was to deliver the goods in England, 


(a) But here vi et ii is introduced, not as conſtituting part of the form of the 
gftion, but as deſcriptive of forge circumſtancy attending the particular caſe. 
(5) Vide the note at (A] 
A ung 


ACTION upon the Caſe upon A/iumpſt. 


A ſiungfit lies in many caſes where debt lies, and in many 
where debt doth not lie. AMofes v. Magferlen, P. 33 G. 2. 
2 B. A. 1005. 1 

(It lies where defendant is under an obligation from na- 
taral juſtice to refund; for the law implies a debt, and gives this 
action quaſh ex contract. Ibid. & * Cowp. 290, 294.5 

It lies for money recovered by judgment of a court having 
:;rifdiction, not on a ground that the judgment is wrong, (for 
till ſet aſide or reverſed it is concluſive as to the ſubject matter of 
it) but becauſe defendant ought not in juſtice to keep the money, 
for a reaſon of which plaintiff conid not avail himſelf againſt that 
judgment. Did. : 

A. makes notes to B. who indorſes them to C. that he may 
r2cover of A. C. ſigning agreement that B. ſhould not be liable to 
pay, nor ſuffer for ſuch indorſement. C. ſues B. in court of 
conſcience, who refuſes to admit defence of this agreement, 
thinking they have not power to judge of it, and decree B. to 
ay C. which he does: afſumpſit for money had and received to 

his uſe, lies. Mid, 
This kind of action hes only for money which ex equo et bono 
defendant ought to refund; for money paid by miſtake, or on a 
conſideration which happens to fail; for money got through im- 
poſition (expreſs or implied) or extortion or oppreſſion, or undue 
advantage taken of plaintiff's ſituation: but nor for money paid 
by plaintiff, and clatmed of him as payable in point of honour 
and honeſty, though not recoverable by law, as a debt barred by 
ſtatute of limitations, or contracted during infancy, or to the 
extent of principal and legal intereſt on an uſurious contract, or 
for money fairly loſt at play; for in ſuch caſes defendant may in 
conſcience retain, though by law barred of recovering. id.] 
* Vide etiam 1 Term Rep. 286, Bize v. Dickaſen.* 

* But it lies for money paid by miſfute, or upon a conſideration 
which happens 2» fail, or for money got thro? impyſition 3 (expreſs 
or implied; or extortion ; or oppreſſion; or an undue advantage 
taken of the plaintiffẽs ſituation, contrary.to laws made for the 
protection of perſons under thoſe cireumſtances. 13id.* 

Where monty is extorted by dureſs of goods; as where the 
plaintiff pledged goods with the defendant for 20 J. and defendant 
refuſed to deliver them unleſs he received 10 J. for the intereſt ; 
3 offered 4 /. knowing that to be more than legal intereſt, 
ut afterwards to obtain his goods paid the 10 J. and brought his 
action for the ſurplus : plaintiff is intitled to recover, notwith- 
ſtanding his tendering ſomething more than the legal intereſt, 
Aſtley v. Reynolds, Str. 915.“ | 

[In action for money had and received, plaintiff can recover 
only what he is in conſcience intitled to: therefore defendant may 
give in evidence all reaſonable allowances out of the very ſum 
demanded, without pleading it or giving notice of ſet-off, Dale 
v. Sallet, M. 7 G. 3. 4 B. M. 2133-] 

It lies for arrears due upon an account. R. Tel. 70. Adm. 
I Rel. 23. J. 47. Mo. 854. 2 Cro. 69. Dan. 26. So 
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75 Elia. f: Rol. 27. J. 45. 


ACTION upon the Caſe upon Aſumpfit. 


So, if a man receive goods, or money, to my uſe, Vg 
But R. acc. 14 Face 1 Ry. 7 
10. and in 1651. 1 Rl. 32. J. 30. Dan. 26. | 
So, upon a ſubmiſſion to an award, each party ſtall have an 
afſumpſit againſt the other, who does not e the award, 
1 R2l. 7. I. 15. Vide Abritrament, (I. 3.) 
So, for a fine due to the grantee of the king pro licentid om. 
cordandi, an afſumpſit lies. Per two J. 2 Lea. 179. 
[For petty cuſtoms; for they may be granted, and ſo plaintiff 


may preſcribe for <2 Exeter v. Triulet. T. 32 C 33 6. 2, 


Yarmouth v. 
616.* 

Or for a ſine aſſeſſed for admittance to a copyhold. R. 2 F. 
M. B. R. 2 Vent. 175. Per three J. Holt cont. 3 Lev, 261. 
Sho. 35. 3 Mod. 240. 2 Carth. 91. Vide Copybold (H. 6.) 
* Vide Eveleyn v. Chicheſter, 3 Bur. 1717. Acc. Doug. 728.8 

So, for the duty of ſcayage due by the cyſtom of Landi. 
R. 1 Vent. 298. Lev. 174. 3 Lev. 202. Carth. 9a. = 35. 

So, for a penalty forfeited upon a by-law. R. 2 Lev. 2 

So, for fees due to him upon the knighthood of the Arenen 
R. Sho. 78. Carth.gs. 

So, by an inſurer of a ſhip, for the premium for which he 
inſured. Carth. 338, | 

[50, if A. pays money to B. on a promiſe to 8 ſtock at 
a future day, which is not done, Dutch v. Warren, MI. 76. 
Str. 406. 

[So, if A. pays money to B. on a contract for old ſtock, and 
B. delivers him additional ſtock. Anon. MH. 7G. Str. 407.] 

* So, for money lent at the time and place of play, for fat, 
9 A». c. 14. againſt gaming, only renders the ſecurity void, but 
does not affect the contract. 2 Bur. 1082.* 

* 2. Whether money lent to play with be recoverable ?* 

So, for money won at a play called hazard. R. 2 Vent. 17;. 
Dub. 3 Lev, 118, Cont. per tot Cur. Lit. 180. Cont. in B. R. 
H. 14 & 15 Car. 2, Wiches coſe, Semb. cont. Y Med. 13. R. 
cont, Mod, Ca, 128, Carth. 338. | 

So, if a man receive the profits of an office upon pretence of a 
title, an indebizatus afſumpſit lies by him who has the right to them, 
as for money received to his uſe. R. 2 od, 260, 203. 3 Lev. . 
262. R. 2 Jon. 127. 2 Lev. 244. Dan. 27. Sho, 35. 

[Action for money had and received to plaintiff's uſe, mult 
be brought againſt the principal not the collector. Sadler v, 
Evant, M. 7 G. 3. 4 B. H. 1984. 

Uf che clerk of a company pays over the money received to che 
company, but does not enter it in the book, action does nat le 

againſt him; if he had not paid it over, it lies againſt him or 
againſt the company. Cary v. Webfer, M. 8 G. Yr. 480. 

If money be paid by miltake to an agent, and placed by him 
to the account of his principal, but not, paid over, this action 
lies hy the perſon who paid it againſt the agent—T he mere paſſing 
ſuch monty in accournty or making reſt, without new credit 1773 

N | | e 


1. 4 G. 3, 2 Wil. 95+ id. 1 T 


ACTION upon the Caſe upon Aſumpſt. 
freſh bills accepted, or further ſum advanced for the principal in 


conſequence of it, is not equivalent to a payment over. Coup. 


65.9 
80 in every caſe where an account would lie. 2 Mad. 263. 


$emb. 1 Sal. . Vide infra. 


A fortiori, where there is an expreſs promife to render an 


account. R. 1 Sal. 9. Per three F. Carth. 89. 


So, if A. give a bill upon B. for 100 J. to pay to C. Co J. and 
B. indor ſes the 60 J. upon it; he ſhall be charged for fo much 


money to the uſe of C. R. Med. Ca. 37. 
So, in every caſe, where debt lies. Semb. per Hale, Hard. 
486. J. ide Sal. 23. , : 


An indebitatus gſumpſit lies againſt a father for medicines pro- 


rided and delivered for his daughter. R. Ray. 67. 

Or, for money promiſed upoh the marriage of a relation, 
R. cant. 1 Vent. 268. D. to be R. acc. upon a+ marriage with 
his fiſter. 1 Vent, 311. 7 Xo 


Or, for. meat and drink for a baſtard child, Per Pemb, 


2 Sho. 184. | 

Or, a matter of a charity. 2 85. 184. 

[If a tradeſman pays once for goods delivered to a waterman, 
on truſt, he ſhall be liable afterwards though he ſend the money 
þy him jo pay for them. Hazard v. Treadwell, H. 8 G. Sir. 

06.) f 
| [The repairer of a ſhip has his election againſt the maſter wha 
employed, or the owners, but if he undertakes it on a ſpecial 
promiſe of either, the other is diſcharged. 'Garnham v. Bennet, 
A. 2 G.2. Str. 816.) | . 

» So, where the plaintiff ſupplied a ſhip with neceſſaries, by 


order of the maſter, tho? the maſter was Ic of the ſhip tor a term 


of years, under covenants that he ſhould have the ſole manage- 
ment, and employ her for his ſole benefit, and that he ſhould 
repair her at his own ſole coſts, And tho' ſuch neceſiaries 
were furniſhed without the kziowledge of the owners, or without 
their being known to the perſon who ſupplied them. Coop. 636.* 

But if the perſon ſupplying ſuch neceflaries had notice of the 
contract between the owners and maſter there might be ground 
to ſhew he meant to abſolve the owners. Hid. a 

So, an indebitatus aſſumpſit lies againſt A. for money lent, or 
goods fold at his requeit to a ſtranger. R. 1 Vent. 311. 
Dan. 27, 8. R. cont, 2 Vent. 36. and there the caſe 1 Vent. 
311, which was by two J. the Ch. J. cont, and was after verdict, 
4 cited ; and thereupon Yentris makes a quære. R. acc. Mad. 

77. 's 

But, the declaration muſt be indebitatus aſſumpfit for money lent 
to 4 for mutuo dat to the ſtranger at A. s requeſt, is bad. R. 
I Sal. 23. | , | 

[Aſumpfit for money lent to a third perſon, at the requeſt of 
defendant, lies not; and if on general iſſue to this among other 
counts, there is general verdict, and damages on all, judgment 
{hall be arreſted, Marriat v. Lifter, P. 2 G. 3. 2 Will. * 
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ACTION upon the Caſe upon Aſumgſti. 


An indebitatus aſſumpſit for money had and received to the 
plaintiff's uſe does not he for Ea India or any other ſtock ; the 
remedy muſt be by ſpecial action on the caſe, or in equity, 
5 Bur. 2592.* . | | 

* Nor to recover back money paid for the releaſe of cattle, 
damage-feaſant, tho” the diſtreſs were -alledged to be wrongful; 
the proper remedy is replevin or treſpaſs, Cowp. 414,* 

But, for rent arrear, the law does not imply any promiſe during, 
or after the t2zm; for it favours of the realty. R. 1 Ru, , 
J. 25, 30. Vide paſt. (C.) 

* But now by Hat. 11 C. 2. c. 19. / 14. where the demiſe is 
not by deed, the rent may be recovered in an action on che caſe, 
uE. afſumpſit for uſe and occupation. And where the tenant 
has commenced a quarter, or half year, and quitted long before 
the expiration of the time, the plaintiff ſhall recover for the 
whole time the defendant owght to have occupied, if the land. 
lord has not accepted the poſſeſſion before the time expired, 
1 Morgan's Vad. Mec. 80.“ | 

So, where debt does not he, indebitatus aſſiumgſit does not 
lie (a); as, upon a wager, or mutual promiſe. 1 Sal. 23, 

Or, a promiſe upon a conſideration to pay a debt due from 
another. Per Holt, Mod. Ca. 129. | 

So, in every caſe, where a man is accountable to another, an 
indebitatus aſſumpſit lies againſt him for money received to his uſe; 
us if A. receive the rent of B.'s lands upon pretence of title. 
2 Mod. 263. Vide Accompt, (A. 4.—D.) | 
So, if he receive money ad computandum, or merchandizandzm, 
an indebitatus aſſumpſit lies. R. 1 Sal. g. 

So if A. ſell an horfe to B. and agree, that if he diſlikes and 
re-delivers the horſe to C. he ſhould repay the money, otherwiſe 
A. himſelf would; upon re-delivery of the horſe to C. an 


aſfſumpſit lies by B. againſt A. for money received to his ute, 


R. 3 Lev. 364. 

So, in every caſe, where a man pays money to another by 
miſtake, an action lies for money received to his uſe. Per Trety, 
1 Sal. 22. Skin. 411, 412, | 

But an action for money had and received does not lie againſt 
an exciſe-officer, to recover back an over payment. Cowp. 69.* 

Or, by the deceipt of another; as if A. pay money upon a 

licy of inſurance, in which he was bound when the ſhip was 


| believed to be loſt. 1 Saf, 22, Skin, 411, 412. 


Or, for the premium, when there were no goods in the ſhip. 
R. Sho, I 57. : : N a bo ig 
If the policy be in the name of a ſtranger, yet he ſhall have the 


action, tho it he the money of the ceſlui que tri; for it is paid 


in his name. R. Sho, 157, . 
'Tho' by matter ex pzſt facto, the payment be void. R. Show. 1 57+ 
[On a policy of aſſurance, tho' there is a clauſe that any 
diſpute ſhall be referred to arbitrators. Kill v. Hellifter, P. 
19 G. 2. 1 Wi. 129.] 183 
{#) Vide ante, held ocherwiſe, 


7 


* On 


ACTION upon the Caſe upon A/umpſit. 


On a policy of aſſurance if the plaintiff declare as for a ratal 
loſs, and his evidence be only of a partial loſs, yet he ſhall 
:ocover, for that is no variance; he may recover leſs than the 
damages laid in his declaration, tho he cannot recover more. 

Bur. go. 

So, 4 receive money by authority from an adminiſtrator and 
pay it to him, and afterwards a will is found, and the admini- 
tration repealed, an aſ/umpſit hes againſt A. by the executor for 
money received to his uſe; for the authority being void, a debt 
ariſes to him who has the right. Per Trevor, 1 Sal. 27. 

But the adminiſtrator is allo liable, and therefore it is better 
to bring the action againſt him if he be ſolvent, to avoid 
circuity of action. 1 Morgan's Jade Mec. 82. Vide Ld. Raym. 
1217. * 
$0, a woman ſhall have an aſſumpfit againſt a man who married 
her, having a former wife alive, for the profits of her eſtate, as 
for money received to her uſe. R. 1 Sal. 28. 

But, if he who pays be particeps criminis, he ſhall not have 
an aſſumpſit for money received to his uſe ; as, if A. bound in 
a bond upon an uſurious contract pay part of the money, he ſhall 
not have an afſumpſit for it. R. 1 Sal. 22. Skin. 411. 

* So, if a man in poſſeſſion of an office within the fat. 5 & 
6 Ed. 6. c. 16. againit the ſale of offices, agrees, with another, 
to aſſign in conſideration of a certain ſum, to be paid on the 
admiſſion of the promiſſer, the former cannot maintain afumpit, 
nor any other action againſt the latter for the money. 1 Marga 
ad: Mic. 82.“ 

If A. pay money to B. to bribe officers, which is paid accord- 
ingly, he ſhall not have an ſſiumpſit againſt B. 1 Sal. 22. 


* 


[No afſumpft lies for a man who pays a forged bill of exchange 


drawn on him, to an indorſee who has acted bona fide. Price v. 
Neale, M. 3 G. 3. 3 B. M. 1354. 

* An indebitatus. aſſiumpſit lies on a judgment of a foreign court, 
without declaring upon, or proving the grounds and cauſe of 
action on which the judgment went, and if the judgment was 
obtained irregularly or unfairly the defendant muſt ſhew it. 


Deougl. 1, 4.“ 
* 50, upon an order to pay money made under the authority of 


an act of parliament. Dovugl. 407, 410.* 

80, if A. having obtained poſſeſſion of goods entruſted to B. 
by C. to be ſold at a fixed price, refuſes either to return them 
to B. or to pay the fixed price, and B. being threatened with 
an action by C. pays him the price, for A. ſhall be preſumed to 


have fold the goods. Id. 137, 139. But the plaintiff muſt. 


give defendant notice of the nature of his demand. 16:d.* 

* So, aſſumpſit will lie againſt the aſſignees of a bankrupt, for 4 
creditor's ſhare under an order of the commiſſioners for a divi- 
dend. Jbid, 407.* 

An aſſampſit for money had and received only, is not a proper 
action to try a warranty. Coup, 818.* 5 

* But 
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ACTION upon the Caſe upon Afumpſit, 
gut aſſiumßſit to try the warranty is good, though there Was 


an expreſs warranty, or the warranty was of ſomething paſt or 
then exiſting, and tho' a count for money had and received be 
joined in the ſame declaration. Dong. 18.7 | 
* Aſſumpſit for money had and received will not lie when the 
money has been paid on a contract which the other party con. 
tends to be ftill open.  Wefton v. Downs, Dougl. 23, 24.* 
But it lies where money has been paid on a contract which 
is reſcinded, 1 Term Rep. 133.9 
* Aſſumpſit for money paid, laid out and expended, will not 

lie when the money has been paid againſt the expreſs conſent 


of the. party for whole ufc it is ſuppoſed to have been paid.“ 


* As, where' two pariſhes have been a long time united, and 
had a joint ſexton, who was paid by both, one of them after. 
wards claimed a right of electing a ſeparate ſexton, of which they 
had given notice to the other, that other cannot maintain an 
action for money paid, c. to the uſe of the firſt pariſh for their 
quota of the ſexton's ſalary. 1 Term Rep. 20.“ 


(A. 2.) Upon a Bill of Exchange z and Proiniffory Note. 


So, if a merchant direct a bill of exchange to another mer: 
chant payable to A. or order, and the other accepts it; by the 
law-merchant a promiſe 1s implied in the acceptor to pay it, 
R. 1 Rol. 6. I. 45. 2 Cre. 306. | 

And an afſumpſit lies for every indorſee, to whom the bill is 
aſſigned. 
| Bo, every indorſor, who aſſigns ſuch bill, is liable to an 9 
ſunipft by any ſubſequent indorſee. 

And, if the merchant, to whom a bill is directed, refuſe it, 
the director is liable to every indorſee. R. 2 Vent. 308. 

And if upon the merchant to whom a bill is directed refuſing, 
a ſtranger accepts it for the honour of the director, he is liable. 
Per Holt Tr. 12 V. 3. Gregory and Walcoep, Mar. 88. Vit 
Lut. 899. ( Reported Camyns's Reports 76. 1 Ld. Ray. 575.) 

And if a man, not a merchant, direct a bill of exchange; he 
is liable according to the uſage among merchants. K. 2 Vent. 295: 
R. 2 Vent. 310. | 

If a merchant direct two bills to A. payable to B. for the 


Tame ſum, (the one payable, if the other be not paid, as the 


uſage is,) and A. accept the ſecond, he is ſuable upon the firſt 
bill, with an averment, that he has not paid either the one or the 


* other. Dub. T. 12W. 3. B. R. between Milntr and Harriſon: 


If the indorſor pays the indorſee, the acceptor is afterwards 

liable to him. R. Lat. 888. 
If a bill is payable to A. for the uſe of B. and A. indorſes it, 
an aſſumgſit lies by the indorſee, tho? A. had paid it upon an ex- 
tent at the ſuit of the king againſt B.; for A. was the viſible 

owner. R. SH. 4. | 
If a note was payable to A. or order, the order could not have 
an afſumpfit but in the name of A.; for this was not of the na- 
4wo 
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ture of a bill of exchange. Cant. R. between” Cromwell and 
Fd. T. o WW. 3. Rot. 500. C. B. Dub. m B. R. T. 
12 W. z. Ret. het cuern Butcher and Swift. N. acc. in B. R. 
between Clerk and Martin. 1 Sal. 129. N. ac, in B. R. between 
Buller and Crips, M. 2 Anne, Ret. 

So, a declaration upon a promiſſory N upon a bill of 
exchange of merchants, was not well, R. 1 Sal. 24. 

But a promiſe by A. in conſideration of a note of D. being 
delirered to him, was ſufficient; for it was evidence of a debt, 
and ſhall be intended an abſolute delivery. R. 1 Sal. 25. 

But now by the fat. 3 & 4 Anng. all notes made after the 
1ſt of May 1705, by any perſon, or by the ſervant or agent of 
any trade uſually intruſted to ſign notes for his maſter, whereby 
promiſe ſhall be to pay any ſum to any other er order, ſhall be 
payable, aſſignable, and indorſible over as inland bills of ex- 
change; and the perſon to whom the note is payable, or in- 
dorſed, or aſſigned, may maintain an action for the ſaid money 
againſt him who, or whoſe ſervant or agent, ſigned it, or againſt 
any of the indorfors, as in caſe of inland bills of exchange. 

Upon a note payable to A. or bearer, the law did not imply 4 
promiſe to the bearers R. 3 Lev. 299. Agr. T. 12 W. 3. 
B. R. between Swift ond Butcher, 

' Yet, now by the flat. 3 & 4 Ann. g. notes after 1 May 1505, 
given payable to any perſon er bearer, ſhall be conſtrued to be due 
to ſuch perſon, to he the ſame are made payable; and the 
perſon, to whom they are made payable, may *maintam his 
ation, as he might in cafe of inland bills of exchange, againit 
the perſon who, or whoſe ſervant or agent ſigned the ſame, 

[On a joint and ſeveral promiſſory note from A. and B. plain- 
tiff may bring action againſt both, or againſt either; if again{t 
both, mult declare that they conjuntim vel diviſjim promite to 
pay.] 

If againſt one, muſt declare generally that he promiſed to pay. 
Butler v. Maliffy, H. 4 G. Str. 76.) 

(In action againſt one of the makers of a joint or ſeveral pro- 
miſſory note, the declaration muſt ſhew plaintiff's title to ſue one 
of the makers. Ovington v. Neale, M. 2 G. 2. Str. 819.] 


[Plaintiff may declare againſt the indorfor, ſcermderm tenorem 


of the indorſement. S/naliuaad v. Vernon, M. 8G. Str. 478.) 
[If a promiſſory note is delivered as an eſcrow, and plaintiff do 
not perform the ſervice, he ſhall not recover. Jefferies v. Auyjtin, 
in C. B. M. 126. Str. 674. 
If A. gives promiſſory note, value received, payable to B. 
who indorſes it and pays it away to C. and B. afterwards takes 
it up and pays C. the money for it, and after this B. gives the 
ſime note a ſecond time to C. in payment, A. the drawer is ſtill 
liable to C. Gomezſerra v. Berkley. H. 17 G. 2. Wilſ. 46. 
Undorſor who has owned his hand, and ſaid the note ſhould 
be paid when due, ſhall not afterwards ſet up a defence of for- 
gry by ſimilitude of hands, though by proof of actual forgery 
he may, Cooper v. Le Blanc, T. 9 G. 2. Str. 1051+] 
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[There is no occaſion to lay any requeſt, in declaration on 3 
promiſſory note; if there was, and the requeſt was laid before 
the note was due, it would be cured if it was ſaid—and eften 
afterwards. Frampton v. Coülſon, M. 17 G. 2. Will. 31,1 

If plaintiff declares that defendant 4. made a promiſſory 
note for himſelf and his partner, and figned it, whereby he 
promiſed for himſelf and partner to pay, it 1s good within fat. 
3 & 4 Ann. though he does not ſay he ſigned it for himſelf and 
partner. Smith v. Farvis, T. 13 G. Ld. Raym. 1484.] 

One may declare on the ſtatute on a note payable to plaintif, 
and not to his order. Moore v. Paine, 7. 9 G. 2. B. R. 
H. 288. 

So, if a bill of exchange by A. to B. or order, be indorſed 
only for part, the indorſee ſhall not have an afſiumpſit for this 
part, without ſhewing the reſidue ſatisfied. R. 1 Sal. 65, 

Upon a bill of exchange the plaintiff muſt declare upon the 
cuſtom, not upon an indebitatus afſumpfit, Per two J. 1 Vent, 
153. Semb, Lut. 1585, 1594. Dan. 27. 

And, where the declaration was upon the cuſtom, and like- 
wiſe upon an indebitatus aſſumpfit, and intire damages given, the 
judgment was arreſted. Per cur. 1 Vent. 153. Vide 1 Sal. 24, 

And, the time and manner of acceptance muſt be alledged. 
K. Lut. 233. | 

[It is not neceſſary to aver that the acceptance of a bill of 
exchange was in writing. Erſtine v. Murray, M. 2 C. 2. 
Str. 817. Ld. Ray. 1542+] ä x 
So, the cuſtom ought not to be alledged 0 all perſons, Ec. 
R, Lui. 892. 5. 8 

Nor, that by the cisſtam of England, c. though it will only be 
ſurpluſage. R. Hard. 486. 

But a cuſtom alledged at Landon, that any merchant, &c. is good, 
R. Lut. 233. 1585. | 

So, if the plaintiff alledge, that the defendant. fecit billam 
manu ſud ſubſcriptam, tho' he does not ſay ſecundum uſum merca- 
terium, it is ſuſhcient, R. Lut. 279. 

Tho' he do not alledge, that value was received. Lut. 889. a. 

So, if the plaintiff alledge payment for the honor of the drawer, 
without ſaying 72 whom, it will be good, after verdict. R. Lil. 
899. i 
> Debt will not lie againſt an acceptor, R. Hard. 487. 1 Sal 
23. Mod. Ca. 129. Vide Det, (B.) | 

But, againſt the drawer himſelf, debt will lie, or an indebitatus 
aſſumpſit. 1 Sal. 23. | 

[The acceptor ſhall not be admitted to give evidence that the. 
bill is forged. Jenys v. Fowler, II. 6 G. 2. Str. 946. } 

How bills of exchange muſt be made, accepted, and proteſted, 
Vide in Merchant (F. 4» &c.) ö 


(A. 4%) 
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(A. 3.) Upon an Expreſs Promiſe. 


So an aſumpſit lies, when a man by expreſs words aſſumes to 5 (A. 3. 
e words 


to do a certain thing. b N 3 
And the words muſt be certain; and therefore, if a declara- tan. 

tion omit the words, (aſſumpſit ſolvere, it is bad. Semb. 1 Sid, 

300, But it is a doubt, whether it be not only form. Ray, 

123. 

85 if a promiſe be, to pay ſo much upon a ſpecial conſidera- 

tion; after it is perſormed, an indebitatus a/Jumpfit lies. R. F. 


303. 
, [Aitho* plaintiff pays money above 10 /. loſt at play by de- 
fendant, at his requelt. Alcinbrok v. Hall, P. 6 C. 3. 2 Will. 


309. | 
l On a note; Received of plaintiff 19 l. en behalf of a third per- 
bn, for which I promiſe to be accountable, Harris v. Huntbach, 

30 C31 G. 2. 1 B. A. 373.1 

On a note; 1t is my requeſt that you pay A. on account of B. 
for the workmen's uſe, 15 J. Tbid.] 

»So, if a rector give A. B. a title to the biſhop, and thereby 
appoint him curate of his church, promiſing to allow him a ſa- 
kry, and to continue him in the office of curate till otherwiſe 
provided of ſome eccleſiaſtical preferment, unleſs lawfully re- 
moved for any fault, he cannot afterwards remove him without 
cauſe; and if the ſalary be in arrear, AJ. B. may maintain /- 
ſunp/t upon the title. Coup. 437.“ 

* So, where a leſſor made an agreement with the aſſignee of \ 

the original leflec, © that the leſſor ſhouid have the premiſſes as 
mentioned in the leaſe, and ſhould pay a particular ſum over and 
above the rent annually, towards the good will already paid by 
ſuch aſhgaee,” this operates as a ſurrender of the leaſe ; the at- 
ſignee cannot diſtrain, for no rent can be due from the leſſor to 
him, for as ſoon as the leſſor ſhould have paid the original rent 
mentioned in the leaſe to the aflignee, he had a right to recover 
it back as original landlord, and the ſum to be paid annually is to 
be conſidered as a ſum in groſs for which , will lie, and 
not as rent. 1 Term. Rep. 441.* 
Where two enter into articles of partnerſhip for ſeven years, 
in which is a covenant to account yearly, and to adjuſt, and 
make a final ſettlement at the expiration of the partnerſhip, and 
they diſſolve the partnerſhip before the ſeven years are expired, and 
account together, and ſtrike a balance which is in favour of the 
plaintiff, including ſeveral items not connected with the partner- 
ſhip, and the defendant promiſes to pay it; an af/irmp/it lies on 
ſuch expreſs promiſe, Her v. Allarſon, 2 Term Rep. 479.* 

* So, though there was a covenant between the parties to ac« 
count, Moravia v. Levy. Ib. 483. in the notes. ; 

If, a promiſe be to do a thing not in his power, yet an afſump- 
ſit lies : as, to aſſign the leaſe ot a ſtranger; for he may purchaſe 
it, R. 4 Leo. 2. 

Ver. I. O Yet, 
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tainty to A 
common ine 
tent is ſuf. 
ficient» 
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Yet, it is ſuſſicient, tho' there be not an abſolute certainty. 
as, a promiſe to pay raum quantum mereret, with an averment, 
quod meruit tanium. R. Cro. El. 149. 2 Cro. 370. R. Cry, 
Car. 77. | 

So, a promiſe to pay ſo much, tho' he dves not ſay, 7 a 


the payment ſhall be made. R. Cro. El. 149, 848. X. Cri, 


(A. 5.) 

d there 
mall be a 
reaſonable 
conſtrug- 
tion. 


Car. 77. 1 Rol. 30. J. 30. 

Or, at what time; for it ſhall be in a covenient time. 

So, to pay modo feguruti, vizæ. to give a bend, Scr. X. Cr, 
EI. 848. 

To pay according to the rate of fo much. R. 7, 134. 

So, a promiſe, quν, toleraret, vel mitteret prefequi, is good, 
1 Nol. 24. J. 50. R. 1 Sid. 446. 1 Mod. 43. 

So, if the declaration alledge, guad cum defendens afſumpſi, it 
is good, tho” there is no direct affirmation. R. Hard. 3. 

So, an afſumpfit to give a bond for 40 J. without ſaying in what 
penalty, is good; for it ſhall be intended, double the ſum, R. 
1 Lev. 88. . 

An afſumpfit to purchaſe land at the beſt rate he can, ſhall be 
intended, if the owner is willing to ſell it. Dub. 1 Lev. 3. 


And the words ſhall have a reaſonable conſtruction ; as, if a 
man promiſe payment, without ſaying, % whom, it ſhall be in- 
tended, to him, from whom the confideration comes, X. C. 
6 149, 848. Poph. 182. Ney 83. Cro. Car. 77. R. 1 Rol. zo. 
» JO. | 
If he promiſe quod parceret illum, it ſhall be intended, that he 
would forbear the debt, or to ſue him. 1 Rol. 15. J. 15. 

If he promiſe payment, according to the rate of 40 8. fer tin, 
it ſhall be intended that he will pay for the odd pounds according 
to the ſame rate. R. Je. 134. 

If he promiſe payment upon Eaſter-day, if A. do net pay the 
ſame day, A. has all the day for payment, and therefore, it {hall 
be intended of a payment 9 — upon requeſt, R. 1 Rl. 15. 
. 

1 promiſe, that a feme covert ſhall perform her agreement, ſhall 
be intended; of ſuch agreement as ſhe may have made, tho* the 
cannot by law make an agreement. 1 Kl. 19. J. 5. 

A promiſe to pay the ſame 100 1. ſhall be intended, the fame in 
quality, not in /pecie. R. Tel. 50. I Nel. 25. J. 10. 

To pay for cattle fold to B. reſerving the payment at n future 
day, ſhall be extended to a fale, where part is paid in preſenti, and 
part is to be paid at a future day. 1 Kol. 20. J. 40. 

To pay 1001. if he marries, and has a ſon within a year tine 
proxime ſequent”, thall be intended, within a year aſter the mar- 
riage, and not after the promiſe. X. 1 Vent. 262. 

A promiſe, in conſideration, hat the plaintiff at his requeſt wouid 
procure a note, & c. ſhall not be intended of any other requeſt, 
than that at the time of the promiſe. ' R. 2 Vent. 71, 75. 

Otherwiſe, if the words had been, 2ubhen he ſhall be requeſted. 
2 Jen. 71, 75. ic 
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If a man promiſe to pay for wedding apparel, it ſhall be under- 
ſtood, of apparel uſed for two or three days during the ſolemnity 
of the marriage, according to the quality of the perſons. R. 
Cro, Car. © Js 

If, in an aſſumpſit he alledge that be agreed cr paid, &c. it ſhall 
pe intended, with or to the defendant. R. Crs, El. 229. 

So, if he alledge, in conſideration 2f a /ubmiſſicn to an award, 
it ſhall be intended of an abſolute ſubmiſſion. . Cro, El. 460. 

In conſideration, that he avould deliver t a band, ſhall be in- 
tended, of ſuch a delivery as that it may be cancelled. KR. 
Sal. 457» 

* 3 quod venderet et ſuperinde deliberaret; if he 
deliver before the action, tho not iinmediately upon the ſale, it 
35 ſufficient, R. Mo. 702, 

If a promiſe be transferre negetiationem ſuam, Ang. trade, tho! 
the word is uncertain, yet it will be well. R. Al. 67. 

If it be, in conſideration gf e delivery of 20 8. old money, to 
render ſp much in new ; for a delivery in conſideration of having 
ſo much in value amounts to a ſale, R. 1 Sal. 25. | 

In conſideration that he evoreld accept him for his debtor, he pro- 
miſed to pay 20 I. due from A. ſhall be conſtrued as a mutual pro- 
miſe to diſcharge A. R. 1 Sal. 29. 

If he promiſe to pay guantuin rationabiliter valerent, for valebant, 
it will be well, R. 3 Med. 190. 

If, in an afſumpfit by A. and B. nuper guardian ecclefie, it be 
declared, that the defendant, in conſideration, that the biſhop 
world abſolve his mother, excommunicated for non-payment of a rate 
tn the churchwardens, promiſed to pay the rate; it ſhall be in- 
tended, that the plaintiffs were churchwardens at the time, and 
that the excommunication was upon their proſecution, R. 
2 Lev. 119. 

If the receiver of B's rents promiſe to pay within a month, 
having authority from B. to pay out of the Michaelmas rent, it ſhall 
be intended, that he had received the rent, when he afſumed to 
pay. R. 2 Lev. 20. Vide 1 Vent. 152. Ray. 211. 

If A. promiſe in 1659, to pay 50 J. # Charles Stewart be king 
within twelve months; for it ſhall be intended, if he come into 
poſſeſſion. R. 1 Lev. 33. 

If he promiſe, in conſideration of the delivery of -ducentas cen- 
tenas lupulor”, Anglice 200 1b. weight; for it ſhall not be intended 
20,000, R. Cro. Car. 33. 
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(3) Conſideration. 
(B. 1.) What will be a good Conſideration. 


HE conſideration, upon which an afſizmpfit ſhall be founded, (B. 1.) 

muſt be for the benefit of the defendant, or to the trouble Forb-arance 

or prejudice of the plaintiff, EY 
And therefore, a promiſe in conſideration of the ſorbearance 

of a ſuit, is good; for that is for the benefit of the defendant, 

O 2 the” 


. 
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tho' the action is not diſcharged ; for forbearance for a reaſonable 
time is ſuſhcient, Sub. per Hob. 216. Cro. El, 387, 

But it ſhall be intended, a total forbearance. X. 2 Cro, 397. 
Per tao F. 2 Cro. 683. R. 1 Rol. 27. J. 5 | 

* But a promiſe by the defendant himſelf to pay debt and coſts 
awarded by a judgment, is no ground on which to raiſe an g 


Fit, for it is tui ning a judgment-debt into a ſimple contract-deht, 


Otherwiſe, if ſuch undertaking had been by a hd perſon in con- 


" ſequence of ſuch forbearance. - Coxp. 128.“ 


So, in conſideration of forbearance for a convenient, or rea- 
ſonable time; and the judge of nf: privs ſhall be judge of that. 


R. Mo. 854. 1 Rol. 26. J. 50. R. 3 Bul. 207. R. 1 Sid, 35. 


*. whether he may not leave it to the jury on the circumſtan- 
ces. ; | | 
Otherwiſe, per breve or paululum temps; for then he may ſue 
immediately, Cont, 1 Leo. 61. 1 Rol. 27. I. 10. K. acc. ſeje 
1 Rel. 23. I. 10. But Cro. Car. 241. cont, R. Acc. 1 Sid. 45. 

Or, pro aliquo tempore. R. Cro. Car. 438. 1 Rol. 23. 1. 20. 
R. 1 Sid. 45. | | 

So, in conſideration of the forbearance of a ſuit in chancery, 
Ray. 372. Vide Cro. El, 768. 2 Cro. 47. 

In conſideration of not ſuing an attachment. 1 Rwl. 26. J. 40. 
Cro. Il. 848. | 

Of not executing a capias utlagatum. Per three J. Vel. 19, 

So, in conſideration of the forbearance of a ſuit againſt an ex- 


ecutor or adminiſtrator, for a debt of the teſtator. R. 9 Co. 94. c. 


R. Cro. El. 643, 4. R. 1 Rol. 26. J. 50. R. Mo. 854. R. 
2 Cro. 273. R. 1 Vent. 120. | 

Tho' it be a debt upon a ſimple contract. R. 1 Rel. 28, 
J. 30. 2 Co. 47. Tel. 55, ä | 

Or, a debt recoverable only in chancery, as, payment by a ſure- 
ty for the teſtator. R. 1 Sid. 89. | 

Or, though it be for a legacy. R. 1 Vent. 120. 2 Lev. 3. 

So, in conſideration of the forbearance of a ſuit againſt him, 
upon a contract whilſt an infant. Dy. 272. a. in marg. Vide 
59ſt. (F. 8.) 
[Promiſe in conſideration of forbearance, not good where there 
was originally no cauſe of action; as, if a note is given by a fene- 
covert, Loyd v. Lee, E.q4 G. Str. 94. 

In conſideration, that he accounted with the executor at his 
requeſt. R. 1 Yent. 268. | 

But, if there be no debt, or aſſets, it ſhall be given in evidence. 
Cont. 1 Rol. 24. J. 45. Per three J. cont. and 2 acc. Mo. 419. 
Yel. 11. Semb. acc. Mo. 854. R. acc. © Co. 94. Barnes. K. 
2 cont. Lev. 3. Acc. 3 Leo. 67. K. cont, 1 Vent. 120. 

So, in conſideration of the forbearance of a ſuit againſt an 


heir upon à bond of his anceſtor, if he was bound and had af- 


ſets. 
And the lien ought to appear, not only in evidence, but alſo 
in the declaration. R. cont. 1656, for it is aided after verdict. 


Ray. 128. in asg. Dub. I7 Car. 2» and R. that the omiſſion 1s 
| not 
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not aided after verdict. 22 Car. 2. Ray. 128. and in marg. 
KY Sond, 136. 1 Vent. 159. | 

So, in conſideration of forbearance by the aſſignee of a bond, 
if he has a letter of attorney to ſue and releaſe, R. 1 Rl. 20. 
1. 15» 

Of forbearance of him and his ſon, to pay both the debts. 
R. 1 Sid. 38. R. Ray. 32. - 

In conſideration of forbearing him, being the receiver of A. to 
pay an annuity due by A. if he continued receiver; without an 
averment of rent in his hands. R. 1 Vent. 152. Ray. 211. 
Vide 2 Lev. 20. 

Or, being indebted in ſo much to A. who had aſſigned the 

laintiff to receive his debt of the defendant. R. 1 Vent. 154. 

So, in conſideration of the forbearance of a ſuit againſt a 

ſtranger 3 for that is a prejudice to the plaintiff, D. 9 Cz, 94, a. 


C 


R. Rol. 27. J. 5, 30. 
Or, of the forbearance of his debt, generally; for then he 


ought to forbear all the world. R. 1 Kol. 22. J. 35. Semb. 
cont. Tel. 184. R. acc. 1 Sid. 242. 

So, in conſideration, that the plaintiff, to whom a debt was 
aſſigned, will forbear a ſtranger, R. Hard. 74. 


$0, in conſideration of ſurceaſing of his ſuit; for that is a be- _ (B. 2-) 
neſit to the defendant, and a prejudice to the plaintiff, tho' the o. Ai. 
action is not diſcharged. R. Hob. 216. 1 Rol, 19. J. 30. 

So, to ſurceaſe all ſuits in chancery 3 though he may proceed for 
the ſame matter at law. X. 1 Rol. 19. JI. 20. 2 Bul. 41. 

50, to ſurceaſe his and his ſon's complaint againſt the defen- 
dant's fon. Per three J. Teil. 1. 

So, to diſcharge a man arreſted for a little while, tho' he may 
be retaken immediately ; for the preſent reſpite is a benefit. Per 
Peph, 1 Rol. 27. J. 15. 

So, in conſideration of a ſubmiſſion to an award, a promiſe to 
ſurceaſe a ſuit is good; thoꝰ the ſubmiſſion may be revoked. X. 

I Rel. 27. I. 25. 

So, in conſideration of the diſcharge of a ſtranger arreſted for 
debt. R. Pal. 394- 

In conſideration to pay 60 J. in diſcharge of a bond. X. 


2 Co. 194. 


So, in conſideration of the diſcharge of a debt. (B. z.) 
Tho'»the debt was due to a ſtranger; for the plaintiff has a " I 
prejudice by the loſs of his debt. | curity, 


So, in conſideration of the delivery of a ſtatute for the ſecu- 
rity of a debt due to the plaintiff, though it be not aſſigned to 
the defendant, and ſo no benefit to him; for it is a damage to 
the plaintiff, R. 1 Rel. 20. J. 30. Hob. 4, 5. 

Or, of the delivery of a bond. N. r Sid. 31. 
lf plaintiff declares, that on payment of 22 /. defendant pro- 
miſed to re-deliver a bond he had delivered him; and proves that 
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he pledged the bond for 22 /. which he had tendered, it is ſuſſi. 
cient, Alcoran v. Weſtbrook, M. 19 G. 2. Wilſon 11s.) 
Or, of goods pledged by a ſtranger. R. 1 Rol. 19. J. 35, 4, 


EK. 2 Cro. 257. | 


(B. 4.) 
Proof of a 
de bt. 


Or, of a bill of exchange in his cuſtody. R. 1 Rol. 22. J. 10. 
Or, of the aſſignment of a bond by the principal, to his bail or 
ſurety. R. 1 Ral. 17. I. 25. Cont. Cro. El. 5 38. 

Or, of the aſſignment of a judgment, with a letter of attorney. 

K. 1 Sid. 213. 

So, in conſideration of a conveyance to A. as he ſhould appoint, 
of all the lands called B. though it be faid, that the plaintiif 11 
habuit in tene mentis. R. 2 Lev. 33. 


So, in conſideration of the proof of a debt, for it is a charge 
to the plaintiff, as, if a woman in conſideration, of the proof of 
a debt due from her huſband, promiſe payment. KR. 1 Sid. 57, 
Ray. 32. | 

Or. an heir promiſe the debt of his anceſtor. | 

Or, an executor promiſe, upon proof of the delivery of the 
goods to his teſtator, to pay for them. R. 1 Lev. 94. 

And the proof of the debt may be in an aclion upon the caſe 
upon aſſiumpſit. 

But, if the parties agree to a particular manner of trial, it ſhall 
be determined in ſuch manner,” R. 3 Lev. 241, | | 

90, in conſideration that the plaintiff would ſhew a ſpecialty by 
which the inteſtate was bound ; though before adminiſtration 
granted. R. 1 Sid. 369. 

Or, if the defendant does not prove payment within a little 


time. R. 1 Rol. 23. I. 40. 


Or, in conſideration, that the plaintiff would make an avi 
of his debt before a maſter in chancery; though he had no autho- 


. rity to adminiſter it. K. Ray. 153 


(B. 5.) 
Endeavour 


to do an act. 


Or, would ſhew a deed, by which rent was due. X. Ces. 
El. 67. 

80, if A. be bound ſor an infant, and pay the money, and the 
infant at full age promiſe re- payment, an aſſiunpſit lies. R. 
3 Teo. 164. 4 Leo. 5. Dy. 272. a. in marg. EY 

So, if an infant give a bond, and at his full age promiſe pay- 
ment; for in conſcience he ought to pay it. Adm. Cro. El. 126,7. 
Dy. 272. a. in marg. Vide pol. (F. 8.) 


So, in conſideration of his labour for him. 1 Vent. 44. 

Of his multum, et grotifſimum ſervitium, Semb. 1 Vent. 27. 
* But not multa et gratiſima ſervitia, without alledging a parti- 
cular inſtance ; and the verdict being general, and entire dama- 
ges given, the plaintiff had not judgment.“ 
That he would procure the enjoyment of a houſe ; with an 
averment that he had procured it. R. Tel. 11. 

Or, would procure a note from the debtor of the plaintiff re- 
quiring the defendant to pay him. K. 2 Vent. 71, 74. 8 

, 
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Or, would endeavour a marriage between A. and B. with an 
averment that he had endeavoured ommibus modis quibus poterat, 
and the marriage took effect. Ray. 400. 

80, in conſideration of ſoliciting a cauſe in Chancery ; for that 
„ lawful if it be not for maintenance. R. Crs. El. 760. R. 
Heb. 67. 1 Rel. 17. J. 15. R. Cro. Car. 159. Vide Attorney, 


B, 18.) | 
( Tho' done by an attorney. R. 1 Rl. 17. J. 35. Ou. Gar. 160. 


80, in conſideration of his permiſſion to do ſuch an act; as, 
to permit a wiſe to take out adminiſtration durante minori ætate of 
her ſon; for it does not belong to her. R. 1 Rel. 21. J. 30. 

To permit his priſoner to remain at the defendant's houſe all 
nicht. R. 1 Sid. 132. | a 

In conſideration, that he ſhall be abſolved from excommuni- 
nication for non-payment of a rate for the repair of the churcly; 
for it ſhall not be intended, that he could be abfolved without the 
churchwarden's aſſent. R. 1 Vent. 297. 

So, in conſideration, that a feme-covert will permit her ſon to 
be ſervant to him. R. 1 Nl. 20. J. 5. | 

Or, will not hinder his purchaſe of her huſband. R. 1 RO. 21, 
1. 50. 

Or will conſent to the marriage of her daughter. Per three J. 
Mi. 857. Hob. 10. 1 No. 19. J. 50. 

In conſideration, that he will procure his maſter to permit him 
to have part of his ſhop. X. Gab. 216. 

But, an a//umpſit does not lie upon a promiſe, to pay a bond, 
if H. at the requeſt of the plaintiff, will permit him to take out 
adminiſtration, unleſs he ſays, that A. did permit him at the 
requeſt of the plaintiff, or by his procurement. R. Fon. 441» 


50, in conſideration of a mutual promiſe; as, in conſidera- 
tion of a reciprocal promiſe of marriage. R. 1 Nel. 22. J. 5. 
R. 1 Sid. 180. Per three F. Vaugh cont, Cart. 233. Mad. 
(Cn. 155, Vide poſts. (F. 4.) 

50, a promiſe to pay to A. in conſideration of a promiſe to 
pay ſo much to B. X. Mo. 574. Dub. 1 Rol. 29. I. 10. X. 
Cm. El. 543. 4 Lo. 3. 


50, in conſideration of marriage; as, upon a communication 
of a marriage, a couſin of the hutband promiſes the wife to give 
her 100 J. if the huſband's father does not aſſure ſuch land. X. 
Cm. El. 63, 4. * By 29 Car. 2. c. 3. J. 4. the promiſe muſt 
be in writing. x 


90, in canſideration of the performance of an act, to which 
he was compellabte; as, if the plaintiff will diſcharge a debt, 
for which he and the defendant are ſureties, he will repay the 
moiety. R. 1 Rol. 20. J. 50. | 

If he will pay the ſingle ſum due upon a bond, the defendant 


(B. 6.) 
Permiſſion. 


(B. 7.) 
Mutual pro- 
miſe. 


(B. 8.) 
Martiage. 


(B. 9.) 
Voluntary 
performance 
of an act, 
which he 
ought to do- 


will cancel the bond. R. 1 Rol. 23. J. 5, 27. J. 51. R. Cro. 


Ci. 8. Hutt, 76. R. Cra El. 194. 
O 4 | Or, 
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| Or, ſurceaſe his ſuit upon it. R. 1 Rol. 21. J. 15. 


f In conſideration of 4 /. paid, to releaſe a judgment for » J. ang 
| enter ſatisfaction upon the record. R. Mo. 412. 1 Rel, 28. 
J. 5. Cro. El. 429. = 

In conſideration of payment by the bail to diſcharge him, anq 
aſſign the obligation of the principal. N. but the judgment was 
reverſed. 1 N.. 28. I. 15. Mo. 710. Cro. El. 5 38. 

In conſideration of payment to an executor af 150 J. in ſatiſ. 
faction of 205 J. due to the teſtator; for now the executor ſſaal 
fue in the debet. R. Vl. 10, 11. 

In conſideration of paying in the morning of the th of 03, 
money payable the ſame day upon a bond, to give 5 J. for it waz 
not payable till ſunſet. Per Heb, Cro. Car. 8. Hutt. 76. 

In conſideration of payment without ſuit of money due. 
1 Vent. 258. | 

In confideration of the payment of a debt barred by the ſtatute 
of limitations. I Vent. 258. | 

In conſideration, that the vicar of ſuch a pariſh will preach to 
and inſtruct the inhabitants. X. 1 Sid. 409. 

In conſideration of the delivery of goads ſold to his ſon, to pay, 
if his ſon do not pay. R. Cre. Hl. 700. 

50, in conſideration of a truſt repoſed in him; as, if he deli. 
vered an hog to him to be maſted, he promiſes to re-deliver it, 
R. Cre. El. 137. 

In conſideration, that two merchants deliver notes into his 
cuſtody, he promiſes not to deliver them to either of them, till 
all matters are agreed between them. X. Cro. El. 138. 


(n. ro.) 80, in conſideration of any other act, by which the defen- 
Any other dant has benefit; as, in conſideration of the moiety of a reckon- 
at by which ing in a tavern, where he was invited by an executor. R. 


the defen- 5 
dant has be- 1 Rol. 24. J. 5 : 
neſit. In conſideration, that he had hired his houſe, to dreſs his 


victuals for two pence a joint; for otherwiſe, his houſe would 
not have been hired. R. 1 Rel. 26. J. 5. 

In conſideration, that he deliver to him goods, in which the 
plaintiff had only a ſpecial property; for the defendant bas a 
benefit by the preſent poſſeſſion, R. Cra. El. 218. Vide Tel. 4, 
50, 128. : | 

That he will pay an annuity to his younger brother, if Jus 
father does not charge his eſtate for it. R. Cro. El. 163. 

In conſideration, that he had paid to him 10 J. he would pay 
ſo much into court, and appear; for he has the benefit of the 
money in the mean time. R. 2 Vent. 45, 


(B. 11.) So, in conſideration of any other act, whereby the plaintiff has 
2 labour or detriment; as in conſideration, that the plaintiff will 
33 he procure an order for payment to him from a perſon, to whom 
detriment. the defendant confeſſes himſelf indebted. R. 2 Vent. 71, 74. 
| In conſideration that the plaintiff will permit him to re- 


ceive of A. money, which A. owes the plaintiff, he m_—_ S 
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pill of exchange for ſo much; tho” A. afterwards becomes in- 
ſolvent, and does not pay, the promiſe is good; for the plain- 
if perhaps would not have delayed A. if he had not relied upon 
the defendant's promiſe. Per Wadham Windham, at Norfolk As 
ft 1663: betaween Edgar and Chetham. 

In conſideration, that the plaintiff will ſerve his friend, he will 
give ſo much per week, Dy. 272. a. in marg. 

That the plaintiff will ſeal the counter-part of a leaſe to him 
by B. in which there was a covenant to repair, the defendant pro- 
miſes to do the repairs 3 for the plaintiff was prejudiced by the 
covenant. R. Dy. 272. a. in marg. 

In conſideration, that the plaintiff would act for him, as a 
commiſſioner to examine witneſſes. R. Sh. 342. 

[A ſhip is put into a {hipwright's dock to be repaired, the owner 
is to give him 3 J. for the uſe of the dock, the ſhip is burnt 
without ſhipwright's default, he may recoyer for work and labour 


done, and materials provided. Aenetone v. Athawes, M. 5 G. 3. 


3 B. M. 1592s] 
In mercantile tranſactions, the want of conſideration is no 
bar to an offumpſit. 3 Burr. 1666.“ | | 


(B. 12.) Conſideration executed in Part. 


So, an afſumpſit lies, though the conſideration be executed in 
part; as, in conſideration, that he had done a thing at my requeſt. 
1 Ral. 13. J. 35. 11. J. 40. . 


As, that he at my requeſt had laboured for a pardon. R. 


Hab. 105. Mo. 866. 1 Rel, 11. J. 40, 45. 

Or, became bail or ſurety. Dy. 272. a. Cro. El. 42. R. 
2 Gro. 18. Tel. 40. R. 1 Rol. 11, J. 30, 35, 12. J. 18. 

Or, deliver goods or money. R. Cro. El. 282. Cont. Cro. 
El. 885. Vide Cro. Car. 77. R. acc. 1 Rel. 11. J. 50. FVide 
Cro. El. 442, 741. cont. 

Or, had married. Dy. 272. 5. Cro. El. 59, Cont. Dy. 272. 
5. in marg, Vide infra. | | 

Or, had provided maintenance. R. 1 Rl. 12. J. 15, 

Or, had ſold the next avoidance. R. Cre. El. 715. 

Or, had ſolicited my cauſe. R. 1 Rel. 13. J. 5. 

Or, had releaſed a legacy. Cro. Car. 409, Jon. 365. 
1 Rel. 13. I. 10. 

Or, was bound for him during his infancy, that he would in- 

demnify. Dy. 272. a. in marg. 
80, if there was a diſcourſe about giving 200 J. to the plain- 
tiff with his daughter in marriage, and afterwards the plaintiff 
married his daughter without his conſent, and after the marriage 
the defendant promiſed 200 J. Dy. 272. b. in marg. 2 Leo. 111. 
Semb, Pal. 560. Vide ſupra et infra. 

So, if the conſideration is continuing, tho? the act be executed; 
as, in conſideration, that the leſſee now in poſſeſſion had paid his 
rent yery well, to ſave him harmleſs ; for prompt payment of the 

rent 
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rent is a continuing conſideration when he remains in 
R. Cro. El. ga. 1 102, RIG 

In conſideration, that he will make a leaſe according to à for. 
mer agreement; for the agreement is not executed, till the leaſe 
made. R. 1 Rol. 12. J. 15. 

A promiſe to pay, in conſideration, that the plaintiff will de. 
liver goods according to a former agreement with B. R. 1 Rl, 12, 
% 25. 

in conſideration, that he had ſubmitted to an award af twnc 
tbidem promifit ; this couples the promiſe with the time of the ſub. 


miſſion. R. Mo. 367, ä 


So in conſideration of goods ſold, or money lent at a day 
paſſed ; for the debt continues. R. 1 Rel, 12. J. 3o. ad. 30. 1%, 
4. 45. 

In confideration, that he had accounted, and was found in ar. 
rear. R. 1 Rol. 12. J. 45. Mo. 854. 

That he had married his daughter, R. Cro, El. 59. Adm, 
3 Lev. 366. Vide ſupra et infra. | 

That he had given counſel, D. to be adjudged. Crs, Fl, 59, 
2 Le. 111. | 

That he had purchaſed land, he promiſed to make an aſſurance, 
R. Cro. El. 138. 

That he had proſecuted a ſuit for him; for after a verdiQ, it 
ſhall be intended to have been proved at his requeſt ; otherwiſe 
it would be maintenance. 3 Lev. 366. But defendant might 
have demurred for not ſtating that it was at his requeſt. 1 Mor, 
Pad. Mer. 107.“ | 

That he had married his relation; though it was againſt lis 
will. Dub. 1 Leo, 102. K. 2 Leo. 111. Fide ſupra. 

'Fhat he had adminiſtered to his ſon, as a phyſician, R, 
2 Leo. 111. 

Tho' the fon be dead at the time of the promiſe. Du, 
Pal. 560. 

That he had expended money for the funeral of his ſon in 
Spain, Dub. Pal. 560. Vide poſt. (F. 6.) 


(B. 13.) Void in Part. 


So, an afſumpſit lies, tho made upon two conſiderations, and 
one of them cannot be performed; for the damages ſhall be in- 
tended to be wholly given for the good conſideration. X. Cr. 
El. 149. D. 1 Sid. 38. 

As, in conſideration of the aſſignment of a title to dower, 
and the not ſuing an attachment; tho' a title to dower cannot be 
aſſigned, but releaſed to the terre-tenant. R. Cro. Fl. 847. 
1 Rol. 30. I. 15. 

In conſideration of 10 J. and a ſurrender; tho' a ſurrender 
cannot be made. R. 1 Rol. 30. J. 25. 

In conſideration of a permiſſion to remove goods, and relin- 
quiſh a foreign attachment; tho? it cannot be relinquiſhed. R. 


Yet. 56. 
4. 4 | 80 
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80, in conſideration of two things; and one of them is inſuf- 
feient; as, in conſideration of forbearance of a debt due from the 
geſendant, and his ſon; tho' as to the debt of the ſon, it is of 
no raue. R. 1 Sid. 38. Ray. 32. 

And the void confideration need not be proved. R. 2 Cro. 127. 

But, if one of the conſiderations is found falfe by the jury, 
te action fails. R. Cro. Hl. 848. 

Or, if one of the conſiderations is unlawful, that vitiates the 
whole, and the plaintiff ſhall recover for nothing; as, in conſi- 
deration of two ſhillings, and the eſcape of R. for the permitting 
the eſcape is unlawful. R. Cro. El. 200. D. 1 Sid. 38. Vide 
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So, an afſumpſit lies, tho' the conſideration is voidable ; as, 
in conſideration of money given, or of a promiſe by an infant; 
vet the infant is not bound by his gift or promiſe. Cont. per 
Winch. 1 Ral. 19. J. 15. Per Hob. acc. 77. R. acc. 1 Sid. 41. 
R, 1 Vent. 5 1. 1 Mod. 25. Vide Covenant, (B. 1.) - 

If all the creditors of an inſolvent conſent to accept a com 
ſtion for their demands, on an aſſignment of his effects by a 
deed of truſt, to. which they are all parties, and one of them 
before he executes obtain from the infolvent a promiſſory note 
for the reſidue of his demand as the condition - of his executing 
the deed, the note is wid in law as a fraud on the reſt of the 
creditors; and a ſubſequent promiſe to pay it is without conſi- 
ceration, and will not maintain an action. Cockett v. Bennett, 


2 Term Rep. 763.“ 


(B. 15.) Conſideration ariſing from another. 


So, an aſumpſit lies tho* the conſideration ariſe in part from 
mother; as, if a man promiſe a pigg of lead to A. and his ex- 
ecutor give lead to make a pigg to B. who aſſumes to deliver it 
to Al. an aſſumpfit lies by A. againſt him. R. 1 Rol. 27. J. 40. 

So, if the aſſignee of an obligor promiſe payment to the obli- 
gee. R. 1 Rol. 31. I. 5. . 

If A. deliver money to B. to pay his debt to C. and B. pro- 
miſe, if he will come at another day, to pay it. R. Dy. 272. 
6, in marg. 

This laſt caſe is very ancient; at this day, a plaintiff would 
declare againſt B. for money had and received to his uſe. 1 Merg. 
Vad. Mer. 110.“ 
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ACTION upon the Caſe upon Aſiunpſie, 


(c) When an Afumpſir lies, though there be 
| another Remedy. | 


\ N afſumpſit lies, tho' there be another remedy ; as debt. 


So, it lies upon an expreſs promiſe to pay a debt upon 


; tpecialty, upon a new conſideration z as, in conſideration of for. 


bearance, &c. Cre. Car. 343. R. Cro. El. 240. 

In conſideration, that he will ſhew the deed, by which it aps 
pears to be due. R. Cro. El. 67. | 

[In conſideration of money received, A. ſigns note to transfer 
ſtock to B. which he aftewards refuſes to do, B. may bring 
afſumpſit, or action for non-performance of the agreement: if 
the firſt, he can only recover the money paid, or leſs, if the 
price of ſtock is fallen before the transfer-day. Dutch v. Mar. 
ren, M. 7 G. 1. cited in Mofes V. Magferlan, P. 33 G. 2. 
2 B. M. 1005. J 

[A. makes notes to B. who indorſes to C. who ſigns agree- 
ment that B. ſhall not be liable; yet ſues him and recovers in 
court of conſcience, becanſe they thought they coyld not judge 
of this agreement: B. may elect to waive his demand on the 
indemnity, and bring afiumpft for money received to his uſe, 
Did.) 

Where goods are taken in execution and ſold under a warrant 
of diſtreſs under a convifion z if the conviction be quaſhed, the 
owner may wave the tort, and bring an afſump/it, for money 
had and received. Cowp. 419. 1 Term Rep. 387.* 

* Zo, where goods are taken in execution which are not the 
property of the perſons againſt whom execution is taken out, 
the owner may wave the treſpaſs, and bring his action for the 


amount of the money, for which the goods fold. Id. 1bid.* 


So, it lies for rent, upon an expreſs promiſe ; for it appears, 
that he intended to give him a double remedy. + Cont. 1 Rel. ). 
J. 25, 30. 8. J. 45. 2 Cro. 598. 668. Cro, El. 242. 859, Cr. 
Car. 343. Hob. 284. But Semb. acc. 1 Rel, 7. l. 35. 50. 8. 
J. 15, 25. 50. 22. J. 28. Cw. El. 118, 786. 2 C. 598, 
1 Brownl, 14. R. Cro. Car. 414. R. 3 Lev. 150. Jo 
329. 364. R. Hard. 366. R. 1 Leo. 43. 0 

And this, after an aſſignment of the leaſe, and an accept: 
ance of rent from the aſſignee. 1 Rol. g. J. 20. 

And after verdict an expreſs promiſe ſhall be intended. Hard. 

66. 
, So, it lies for the value of a houſe hired, without an-expre(s 
promiſe. Semb. cont. 3 Lev. 150. Where upon a demurrer 
to an «fu mpfit for a certain ſum for the enjoyment of land, it 
was ruled that an expreſs promiſe thall be intended, and mult 
be proved upon nan afſumpfit. But it was allowed, that an 
afſumpſit lies for the value of ſhops hired, without an expreſs pro- 
miſe. Per Holt, C. J. at Hertford offiſes, 13 W. 3. R. 3 Ma 
73» Skin. 238, 242. | | 1 


ACTION upon the Caſe upon A fing. 


80, it lies upon a promiſe made to an huſband after the death 
of his wife, ſor the arrears of a rent- charge, which the wife had 
{ar her life, in conſideration, that the rent was behind, tho? the 
rent-charge was created by deed. R. 1 Les. 293; | 

But, an aſſumpſit does not lie generally, for rent reſerved upon 
a leaſe, R. Al. 290. R. Fon. 329. R. 1 Leo. 156. Gro. 


El. 242. Vide ſupra. 


(D) At what Time it lies. 


F a promiſe be to pay at ſeveral days, an aſſumpſit lies after 

the firſt day. Vide Action, (F.) 

So, if a promiſe be to pay at Michaelmas, and Lady-day an- 
wnatim, &c. an aſſumpſit lies after each feaſt. R. 2 Leg. 107. 

But, if the promiſe be to pay for an houſe 307. annuatim, an 
aſumpſit does not lie for 45 f. for a year, aud an half, R. 
Lit. 61. 

By the flat. 21 Fac. 16. All actions of account and on the 
caſe, other than accounts concerning the trade of merchandize 
between merchant and merchant, their factors or ſervants, ſhall 
be commenced within fix years next after the cauſe of ſuch 
actions, and not after. Provided, if in any ſuch action judg- 
ment be reverſed, or after verdict arreſted, or the defendant be 
outlawed and reverſe it, the plaintiff may commence a new 
action in a year after ſuch reverſal, or arreſt of judgment. Vide 
70. (H. 6, 7.) 

An action upon the cafe does not lie after fix years, tho? it 
concerns merchants accounts; for this exception goes only to 
actions of account. Per Morton, 2 Sand. 127. Per Twiſt. 
1 Mad. 71. 

A fortiori, it lies not upon an igſmul cemputaſſet; for the 
exception does not relate to accounts ſtated, but only to accounts 
current, R. per tot cur. 2 Sand. 127. 1 Mad. 71. 

So, an afſumpfit does not lie after ſix years upon a bill of 
exchange. R. Carth. 3. | 

But if the plaintiff be a foreigner, and doth not come to 
England in 30 years, he has ſtill 6 years, after his coming into 
England, to bring his action, and if he never come to England 
himſelf he has always a right of action while he lives abroad, and 
ſo have his executors or adminiſtrators after his death.“ 

* An infant may ſue before he comes of age if he pleaſes 
but if he does not, he has 6 years after he comes of age to bring 
tis action. While any of the diſabilities mentioned in the ſta- 
tute continue, the party may, but is not obliged to, bring his 


action ; the ſtatute does not begin to run while any of thoſe. 


Glabilities continue. 3 Will. 135. 


(E) By whom it ſhall be brought. 
N action upon afſi-mpfit may be brought by him, to whom 


the promiſe was made, tho' the benefit accrues to ano- 

ther; as, if a man promiſe A. to give money to his daughter 
U 

when 
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ACTION upon the Cafe upon Afinp/t, 


when ſhe marries, A. may have the action. R. 1 Ry, 30 
J. 44. 31. J. is. Cont. per two J. Clinch. acc. Mo. 5 50. 7 
cont. Cro. El. 619. 65 2. Vide Til. 1, 2. 

Or, to give a ſtranger 201. R. 1 Rel. 31. J. 25. 30. . 50. 
R. Cro. El. 807. X. Hard. 321. 

* An action for money had and received, lies by the true 
owner of money or notes againſt a third perſon, into whoſ. 
hands they have come mald fide ; provided their identity can be 
traced or aſcertained. Gowp. 197. 200.“ 

* One partner may maintain an action for money had and 
received againſt the other partner for money received to the ſepa- 
rate uſe of the former, and wrongfully carried to the partner. 
ſhip account. Smith v. Barrow, 2 Term Rep. 476.“ 

* So, where money is owing to two partners, and, after the 
death of one, it is paid to a third perfon, the ſurviving partner 
may maintain an action for money had and received to his own 
right, and not as ſurvivor. 1bid,* 

*The ſame of money had and received after the teſtator; 
death, for which his executor may maintain this action. Bid. 

So, the executor or adminiſtrator of him, to whom the pro- 
miſe was made, may have the action, tho' the benefit accrues 
to another. R. Al. 1. R. 1 Rol. 31. J. 20. Jeu. 415. 

So, it may be brought by him likewiſe, to whom the hencft 
was: as, if a promiſe: be to a feme-covert; the huſband alone 
may have the action, and declare of a promiſe to himſelf, 
27 H. 8. 24. b. Tatam; cited Al. 1, 

Or, the huſband and wife may join, at the election of the 
huſband. 1 Rol. 32. J. 20. 
So, upon a promiſe to the father to give ſo much with his 


daughter in marriage, the daughter may have the action; for 


ſhe is the meritorious cauſe. Cont. 1 Rol. 30. I. 44. 31. J. 15 
R. acc. ut. dicit.“ 1 Vent. 6. Agr. Al. 1. R. 1 Vent. 318. 33% 
2 Fon. 102, 

Upon a promiſe to B. to pay 20/. to an infant at his full 
age, and to educate him in the mean time; the infant ſhall have 
the action. R. t Rol. 31. I. 35. | 

Tf money be given to A. to deliver to B. B. may have the 
action. X. 1 Rol. 7. I. 10. 32. J. 30. Hard. 321. 

If a man promiſe my ſervant or attorney, to pay upon for- 
bearance, to which I afterwards agree; I may have the action. 
D. 1 Rol. 32. J. 10. Cont. Cro. El. 369. 

If an heir promiſe his father, who intended to cut down 
timber for the portion of his daughter, to pay ſo much for her 
portion if he will not cut it; the daughter ſhall have an afumyſt 
againſt the heir. R. 2 Lev. 211, 1 Vent. 318. 332. 2 Jo 
102. | f "+ 8 

If a promiſe be to A. upon payment of 5o/. to re- aſſure land 
to B. the afſumpſit may be by B. R. Sav. 23, 4. 

If a promiſe be in conſideration of 10 J. given by A. and J. 


to beirn the beaſts of fl. and the beaſts of . they da jon 
83 


AC'TION upon the Caſe upon Aſumgſit. 


toe their property was ſeveral; for the promiſe was to them 
ſointly. K. 1 Kol. 31. J. 40. . 

But, where a promiſe is made to A. to deliver goods to B. 
they cannot both join. R. Hard. 321. 


% the heir of him to whom the promiſe was made, ſhall not 


aye an aiumpfits R. Fon. 415. If an aſſumgſt be brought, 
| ought to be by the perſonal repreſentative.® 


F) When an Aſſumpſit does not lie. 
(F. 1.) Upon an Undertaking by Deed. 


UT an afſumpfit does dot lie, if the promiſe be by deed 
for then covenant will lie. R. 1 Rel. 11. J. 2. Vide in 
Cmrenant, (A. 1.) 

Tho' it be at the end of a releaſe. R. 1 Rel. 11. J. 5. 
2 Cn. 506. 1 Rol. 517. J. 43. 

* So, where a perſon will not rely on the promiſe which the 
law will raiſe, but takes a bond as a ſecurity, he cannot reſort to 
an action of aut. Towfſaint v. Martinnant, 2 Term Rep. 
ioo.“ 

So it does not lie upon a promiſe to pay a bond, without a 
new conſideration ; for he may have an action upon the ſpecialty. 
R. 2 Cra. 598. R. Mo. 340. 

(if plaintiff declare upon a ſpecial agreement, and alſo an 
inlebil aſſumpſit, if he does not prove the agreement, he cannot 
go on the affunpſit, Weaver v. Burrows, M. 11 C. Str. 


But if at the trial, it is found there is not ſuſhcient proof of 
the agreement, he may avoid entering into proof of it, waive the 
agreement and and proceed upon the a ,t. 1 Merg. Vad. 
Mic. 115.“ 

[If a deputy covenant under hand and ſeal to account for fees, 
and afterwards new fees are created, aſumpſit lies not, but cove- 
nant, Bulſtrode v. Gilburn, H. 9 G. 2. Str. 1027.] 


(F. 2.) Upon a caſual Speaking. 


So, it does not lie upon a ſpeech in diſcourſe ; as, if a man in 
ſiſcourſe ſay that he will give ſo much money with his daughter 
in marriage; for the agreement muſt be complete, upon which 


an afſumpſit lies. R. 1 Rol. 6. J. 40. Tel. 17. Ny. 11. 
Dan, 26. 


F. 3.) When it does not lie without a Memoramdum in Writing. 
Dy the fat. 29 Car. 2, 3. No action ſhall be brought to 


charge an executor, or adminiſtrator, or any ſpecial promiſe ta 


wſwer damages out of his own eſtate, or to charge a deſendant 
on 2 ſpecial promiſe for the debt, default, or miſcarriage of 


mother, or to charge any perſon upon any agreement in conſi- 


deration 
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ACTION upon the Caſe upon Afiump/?, 


deration of marriage; or upon any contract, or ſale of lands, 
or tenements, or any intereſt in or concerning them, or upon 
any agreement not to be performed within the ſpace of one 
year; unleſs the agreement, or ſome memorandum, or notd 
thereof be in writing, and ſigned by the party, or by any by him 
authoriſet. 12 | 

But an action after the ſtatute, was good upon a promiſe 
before tho” not in writing, R. 2 Jen. 108, 1 Vent. 340, 
2 Lev. 227. 2 Moi. 310. ho | 

So, by the fat. 29 Car. 2. 3. No contract for ſale of good; 
for the price of 10 J. or upwards ſhall be good; except the 
buyer accept and actually receive part of the goods ſold, or gie 
earneſt, or ſome note or memorandum in writing of the bargain 
being made, and figned by the parties, or their agenrs lawfully 
authoriſed, | | 

And a letter written by a man 1s a ſufficient memorandum, 
that he promiſes the thing contained in his letter. R. 2 Vent. 
301. 

Though he goes back from his letter, and afterwards agrees to 
it. 2 Vent. 361. * Vid. 3 Burr. 1663, this ſubject fully dif- 
cuſſed, * 

The declaration need not make mention of the memorandum in 
writing; but it is ſu{hcient to be proved upon the trial. &. S. 
519. Dan. 68. Vide 2 Jon. 15 8. 2p 

Yet if the defendant plead an accord to accept payment by 
another, in ſatisfaction, he muſt ſhew that the promiſe of pay- 
ment was in writing; otherwiſe it is no bar. R. 2 Jon. 158, * 
Ray. 451. Vide Accord, (C.) x . 

If a promiſe be to pay 3201. part her own debt, and part being 
the debt of her huſband now dead, an aſſiumpſit does not lie 
without a memorandum in writing; for the promiſe is entire, and 
the plaintiff ſhall recover the whole, or nothing. X. 2 Vent. 
224: 

Tho' it be found by a ſpecial verdict, that the part due from 
the huſband was paid by the wife before the action brought. 
2 Vent. 224. | 

So, if there be a promiſe of marriage, there muſt be a 
memorandum in writing, as well as where * promiſe is for pay- 
ment of money upon marriage; for it is within the words, a 
promiſe in confederation of marriage, and not out of the intent of 
the act. R. 3 Lev. 65, Shin. 24*. Cont, Per B. R. 5 Mii. 
411, in Harris v. Cage, et Ux. Sal. 24. Cont. Per King C. J. 
at Maidſtone aſſiſes, 1 G. | 

[Parol promiſe of marriage at plaintiff*s father's death, is not 
within ſtatute of Frauds, and is good to maintain action for 
damages. Cork v. Baker, H. 3 G. 1. Str. 34] 

So, if an agreement be to aſſign a term for years, as well as 
where it is for an intereſt created de novo. R. 1 Vent. 361. 
So, if there be a contract with A. for goods, and B. under- | 
takes that A. ſhall pay, B. ſhall not be charged for the debt 
without wirting. Mod. Ca. 250. 1 Sal. 28. So, 


ACTION upon the Caſe upon A/mp/it, 


Ho, if a man let out a horſe to A. upon an undertaking by B. 
unt A. ſhall re-deliver it, B. ſhall not be charged without writ- 
ing; for he is charged for the default of 4. R. Mod. Ca. 250. 

Sal. 27. * 
So, i A. brings ſuit againſt B. for a debt, arid ſtays it on 
promiſe of C. to pay him the money due by B. A. cannot 
praintain aſſumpſit, without note in writing. £#þ v. Hutchinſon, 
7. 32.& 33 Ge 2. 2 Will. gg.] 7 Oh. 

Yet if A. be ſued for appearing for B. without warrant, and 
he promiſe 10 J. for forbearance of the ſuit, a memorandum is 
not neceſſary z for it is not a promiſe for the debt of B. but for 
his own debt. R. 5 Mod. 205. 

[Nor a on promiſe by a third perſon preſent in court, to pay 
plaintiff damages and coſts in action for aſſault and battery, if he 
would withdraw his record. Read v. Nafh. T. 24 & 25 G. 2. 
1 Wilfe 305+] | 

[So if a tenant owing rent aſſigns his goods for the benefit of 
his creditors, and landlord comes to diſtrain; on aflignee's pro- 
miſe ¶ uit hout <oriting } to pay if landlord does not diſtrain, 
ofumpfit lies. Williams v. Leaper, P. 6 G. 3. 2 Wil. 308, 
3 B. M.1886.] 

So, an agreement to pay upon marriage ſhall be good, with- 
out a memorandum in writing, though the marriage was not 
within a year; for it was poſſible to be within the year, and 
therefore it is caſus omifſus. R. in B. R. 9 . 7. (cited Comyns's 

Reports 0. Per Holt, Shin. 326. R. Skin. 353. | 

50, if B. undertake the payment for goods delivered to A. 
there is no need of a writing; for B. is charged as the original 
debtor. Mod. Ca. 249, 250. 1 Sal. 28. 

80, if A. upon the fale of a horſe promiſe, that if the buyer 
do not like him, upon returning of the horſe to B, he will re- 
pay him, otherwiſe A. will; A. is the debtor. R. 3 Lev. 363, 4. 

So, a promiſe, which by contingency may be within the year, 
or afterwards, need not be in writing: as, to pay upon the 
return of a ſhip. R. 1 Sal. 280. 

So, if A. ſay, my brother ſball pay, Cc. A. is the original 
debtor, R. F. g. 302. 

Or, my brother fhall not legve the kingdom, till he pay, &c. 
Semb. F. g. 202. ; | 

[Parol promiſe to leave plaintiff a legacy, in conſideration of 
ſervice to be performed, is not within the ſtatute, Fenton v. 
Enblers, H. 2 G. 3. 2 B. M. 1278.] 

(Buying and ſelling at auctions is not within the ſtatute of 
frauds, Semb, But certainly the auctioneer's ſetting down in 
vriting the price, the buyer's name, &'c. is ſufficient. Simon v. 
Mitives, T. 6 G. 3. 3 B. M. 1921.] | 

If a perſon, for whoſe uſe goods are furniſhed, be liable at 
ul, any other promiſe by a third perſon to pay that debt muſt be 
in writing, otherwiſe it is void by the ſtatute of Frauds. 
Matfon v. Wharam, 2 Term Rep. 80.* 
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And there is no diſtinction between a promiſe to pay for 
goods furniſhed to the uſe of another made before they are de. 
livered, and one made after. bid. and Corp, 227. 

* A promiſe in theſe words, © If you do not know him, you 
know me, and I will fee you paid”, not being in writing, is void 
by the ſtatute of Frauds. 416. 

* So, © You mult ſupply my mother-in-law with bread, and [ 
will ſee you paid”, Id. and Comps 227. (a)® N 
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(F. 4.) Does not lie for an unlawful Thing, 


So, an aſſimpſit does not lie upon a promiſe to do an unlay. 
ful thing; as, to give money for a preſentation to a donatize; 
for that is ſimony. R. Cre. Car. 337, 353, 361. 1 RI. 18, 
J. 5. Vide poſt. (F. 7.) 3 

Io return part of the portion, which ſhe had upon her mar. 

riage; for that is fraudulent to the huſband. X. 1 Rl, 21. 
J. 5. Cro. El. 774. But it ſeems, that the action will lie ex 
rigore, unleſs covin be pleaded, tho the judgment was ſtayed 
for the male practice. Mo. 468. Ow. 63. 
So, it does not lie upon a promiſe by an under-ſheriff, to pro- 
cure an inquiſition to be found for goods upon an elegit ; for it 
is contrary to his office, who ought to return an indiſferent jury, 
and not procure any inquiſition. R. 2 Jon. 24. 

Nor, upon a promiſe to pay ſo much, for maintaining ſeveral 
ſuits for him, over and above his expences; for that will be 
maintenance. I Leo. 179. 

To permit his recovery of the plaintiff's goods in the poſſeſſion 
of A. in a ſuit commenced hy the defendaut in the name of B, 
R. 1 Leo. 179. EAT os 

To give 40s. if he did not beat A. out of ſuch a cloſe. R. 
2 Lev. 174. | 

And if a promiſe be to do two things, and the one is unlaw- 
ful, it is void for the whole. R. 2 Fon. 24. Vide ante, (B. 13.) 
5a. (F. 7.) * : 8 

But, a promiſe to pay intereſt is lawful, if it do not exceed 
the rate allowed by ſtatute. Cont. per two Fo 1 Rol. 18. J. 15, 
Dub. I. 20. 30. K. acc. Cro. Car. 272. Pal. 291. 

Or, to ab{tain from the exerciſe of his trade in ſuch a town, 
upon conſideration of ſo much money for his ſhop, or upon the 
marriage of his daughter, or the like conſideration. R. 2 Cre. 
596. 1 Rel. 16. J. 50. 17. J. 5. Vide in Trade, (D. 3.) 
Jo ſave harmleſs an under-ſheriff, if he makes ſuch a one his 
ſpecial bailiff. R. 1 X.. 16. J. 30. 3 Les. 227. 

So a mutual promiſe of marriage is lawful; for it is not an 
act merely ſpiritual. R. 1 Rol. 22. I. . R. 1 Sid. 180. 1 Lev. 
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147» R. per three J. Vaughan cont. Cart. 233. Adm. I Keb, 
886. Vide ante, (B. 7.) 
So, a promiſe, in conſideration of diſcharging him from his 
promiſe of marriage. R. 1 Raul. 470 J. 5. Sti. 295. 303. 
So, the man may have an a/umpſit upon a mutual promiſe o 
marriage, as well as the woman. X. 1 Sal. 24. 5 Mod. 5 11. 
urth. 467. 
a Bar. in this action, a tender of himſelf to be married, muſt 
be averred. Carth. 467, 8. | | 


— — 


— 


. 


F. g.) Does not lie without a Conſideration. 


An afſumpſit does not lie without a conſideration ; as, if a man, 
without more, promiſe to build an houſe for another ; for that 
is nudum pacturm. I Rol. 9. I. 41 

Or, in conſideration of friendſhip, or affection, Ws, X. 
2 Lev. 30. 

[Does not lie for 8/, betted againſt 14/. at a horſe-race 
for the 14 /. could not be recovered, as contrary to 9 An, c. 14. 
Blaxton v. Pye, P. 6 G. 3. 2 ill. zog.] 

[But it is not neceſſary in the declaration to ſhew the con- 
fideration, if it is neceflarily implied: thus, in action for a 
fart. duty, it need ſet out none; for making the port is a con- 
lideration. Mayer of Yarmmuth v. Eaton, T. 3 G. 3. 3 B. M. 
1402. 
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(F. 6.) Or, if the Confideration be executedi 


So, it does not lie, if the conſideration be totally executed; Fide Ah 
25, in conſideration that the plaintiff had bailed in time paſt the (B. 12.) 
errant of the defendant. R. Dy. 272. 1 Kal. 11. J. 25. 

Or, expended money about his affairs, without ſaying, ot his 
regreſl, R. 1 Rel. 11. J. 20. 

[Or for work and labour done by plaintiff for defendant, unleſs 
it be laid to be done at his requeſt, Hayes v. Warren, P. 5 G. 2. 
tr, 933+] (a) 

Or, expended money for the defence of his term, now ex» 
pired. R. Mo. 220. | | 

Or, had lent money, (if it be repaid:) R. Mo. 643. Cre. Et 
888. R. Cro. Hl. 442 | 

Or, had paid a debt at the day when due. R. Cre. El. 193, 4. 

Or, diſburſe money for his uſe, without ſaying, at bis requg/A 
R. 3 Lev. 366. | 

So, if a conſideration be alledged to be executory, ànd the 


jury upon non=gumpſit find it executed. R. 3 Les. 98. 


(a) Mr. Juſtice Wilmot ſays, 3 Burr. 167t. Many of the old caſes, ſpeaking of 
contracts without confideration or on a pſt conſideration, are ftrange and abſurd 3 
lo alſo are ſome of the modern ones, particularly that of Hayes againſt Murren; fo 
that it would ſeem in his opinion, and it appeared to be that of the court, that the 
dare circumſtance of the conſideration being paſt, is no objection to its ſupporting an 
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after judgment, his warrant is determined, and he cannot do it 
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(F. 7.) Or be unlawful. 


Z3o, if the conſideration be unlawful ; as, in conſideration that 
an under-ſheriff ſhall have ſo much for the execution of proceſs ; 
for it is the duty of his office. R. 1 Rel. 16, J. 15. : 

Tho! it be only his due fees, if it be not ſo expreſſed, and if 
they be offered by a ſtranger. R. 2 Cro. 103. 1 Rv, 16, 
J. 20. 5 
Otherwiſe, if offered by the party, who ſues the proceſs. R. 
Mo. 468. Cro. El. 654. 1 Rol. 26. |. 25. 

So, a promiſe to indemnify an under-ſheriff, if he makes exe. 
ecution upon ſuch goods, is unlawful ; for he ought to take no- 
tice of the goods of the party at his peril. Per t F. 1 Rol. 26, 
J. 16. R. cont. 2 Cro. 652. Qu. whether it be not every day's 
practice to indemnify the ſheriff in ſuch caſes, and whether it be 
not lawful.* | 8 

So, to indemnify an officer, who delivered him goods attached, 
before judgment. R. Cro. El. 230. 3 Lev. 236. 8 

So, to pay plaintiff (a bailiff) fix guineas, in conſideration that 
he will accept defendant and another as bail for a priſoner, 
Stoteſbury v. Smith, H. 33 G. 2. 2 B. M. 924.) 

So, in conſideration, that an attorney will enter ſatisfaction 
upon a judgment in a cauſe, in which he was attorney; for 


without the licence of his maſter, R. 1 Rol. 16. JI. 10. 

In conſideration that he will not give his teſtimony in ſuch a 
ſuit. 1 Leo. 180. * 

That he will procure him to be preſented to ſuch a benefice; 
for it is ſimony. R. Jon. 341. Vide ante, (F. 4.) a 

So, to pay plaintiff 2 J. per cent. to procure a purchaſer of de- 
fendant's place in the cuſtoms is bad, and within fat. 5 & 6 
Ed. 6. c. 16. Stackpole v. Earle, H. 1 CG. 3. 2 Wilfe 133. 

That he will diſcharge him from a debt due to his maſter. R. 
2 Lev. 161. | 

But a promiſe to a ſheriff to pay the debt, if he will reſtore 
the goods taken in execution, is good ; for it is no more than a 
ſale of the goods. R. 1 Sal. 28. 

Or, to ſave him harmleſs, if he permits the priſoner to ſtay at 
his houſe until ſuch a day. R. 2 Lev. 17. 

And if a promiſe be in conſideration of two things, and one 
of them is unlawful, it is void for the whole, R. 2 Crs. 103. 
Vide ante, (B. 13.—F. 4.) 


(F. 8.) Or, not beneficial to the Defendant, nor detrimental 
TY to the Plaintiff. . 


(A ſtranger to the conſideration can maintain no action. Crew, 
ve Rogers, Tr. 10 G. Str. 592.] | 
So, if the conſideration be not beneficial for the defendant, nor 


gives any trouble or detriment to the plaintiff; as in confidera- 
tion, 
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ton, that he is adminiſtrator, and has aſſets; for he would be 
charged de bonis propriis, without any advantage to himſelf. R. 
i Rel. 24 . 30. 

Or, in conſideration of forbearance, when he was not charge- 
abe; as il an executor has not aſſets, R. 2 Mo, 702, 3. 

Or, by an heir who has no aſſets. KR. 1 Nel. 28. J. 38. 

80, if an heir promiſe, in conſideration of the forbearance of 


a ſuit in chancery, to which he was not liable. R. Cro. El. 206. 


80, if a woman, upon the ſame conſideration, promiſe pay- 
ment of a debt of her huſband's, tho* ſhe has goods in her hands; 
for they may be paraphernalia, R. 1 Rol. 28. I. 40. 


Or, a debt due to a ſurety for her huſband, N, 1 Rel. 25. 


. 20. 
Or, a debt due from her ſon during his infancy. 1 Rel. 18. 


J 40» 
05 an executor promiſe upon forbearance of a debt contract- 
ed by his teſtator, when he was an infant. R. Cre, El. 126. 
1 Leo. 114. 

do, if an infant at full age, in conſideration of forbearance, pro- 
miſe payment of money borrowed by him in his infancy. X. 
1 Rl, 18. J. 50. Cant. Cro. El. 127. 1 Leo. 114. but Wray J. 
there acc. Vide ante, (B. 1.) 

So, if an infant promiſe, in conſideration of forbearance of a 
ſuit againſt him upon a bond, Co. El. 700. by Fenner, but 
Clench cont, 1 Kal. 18, J. go, 


It ſeems now to be clear that a promiſe made after full age 


will bind him, for it has been Jately ſettled, that, if the plaintiff 
reply :o a plea of infancy, that the defendant, after he attained 
twenty one, confirmed the promiſe, and the defendant rejoin 


that he did not, the plaintiff need only prove a promiſe, and the- 


deiendant muſt ſhew that he was under age at the time, 1 Term 
Rep. 648% 

So, if an huſband, after the death of his wife, promiſe a debt 
due by the wife before coverture. R. 2 Cro. 257, R. Ye. 184. 
1 Bul, 44. 

90, if a man in conſideration of forbearance, promiſe payment 
of a debt of an inteſtate, tho* he afterwards takes out admini- 
ſtration; for he was not liable at the time of the promiſe. R. 
I. 685. * Vide caſe of Rann et al, execytors of Mary Hughes 
v. Hughes, B. R. Hil. 14 G. 3. 1 Morg, Vaud. Mec. 124.* 

Or, promiſe payment to the aſſignee of a debt, if he has not a 
letter of attorney to ſue, or releaſe ; for the property remains in 
che aſſignor. R. 1 Rel. 20. J. 20. 

Or, promiſe payment to the aſſignor after an aſſignment to the 
queen; for the queen may ſue. R, Mc. 701. Cro, El. G5 3. 
Kal. 26. J. 30. | 

Or, promiſe payment to one, who has a note from a debtor 
o reccive the money of the defendant ; unleſs it appear, that the 
defendant was indebted to the debtor. X. 1 Vent. 9. 1 Sid. 396. 


Vide 1 Rol. 29. J. Fo 
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So, If a man promiſe payment to an aſſignee, in conſideration 
that he will accept him for his debtop. R. 1 Sand. 210. 

Or, promiſe payment of a debt due to A. to whom the plain. 
tiff's wife was executrix ; if it does not appear, that his wife is 
alive. KR. Tel. 84. | 

Or, money, which he himſelf owes. X. 1 Vent. 258. 

So, if a feme executrix make an account with A. for a debt of 
her huſband's, and a balance being due to A. promiſe payment. 

7, / IJ 
1 So, if a man promiſe, in conſideration of relinquiſhing an of, 

umpfit, which was void. K. 1 Rol. 26. J. 10. 
Or, in conſideration of a diſcharge, if an arreſt was torticus, 


K. Tel. 25, 6, 


In conſideration, qu quer. multa beneficia intulit to the deſen- 
dant, without ſaying, what. R. 1 Sid. 413, | 

So, if he promiſe, in conſideration of a leaſe at will; for he 
may determine it at his pleaſure, R. 1 Kol. 23. J. 37. 

In conſideration of a furrender of a leaſe at will; for the leſſor 
might determine it, unleſs there was a doubt, whether it was a 
leaſe at will, or ſor years. X. 1 Kol. 23. J. 25, 35. R. 
1 Brownl. 6. | 

So, if a woman promiſe, in conſideration, that he will permit 
her to take out adminiſtration to her huſband ; for it belongs to 
her. N. Mo. 685, 1 Les. 240. 

So, if a man promiſe, in conſideration, that goods are delivered 


to him to re-deliver them; for the bare cuſtody is more a charge 


than a benefit. R. cont, but judgment reverſed. Tel. 4 KR. acc, 
Tel. 50. K. Tel. 128. Cont. 1 Sal. 26. 

If the conſideration be void, the defendant may demur to the 
declaration. 1 Vent. 9. 


(6) Hou an Aſſumpſit may be diſcharged. 


F a man make à promiſe, he to whom it was made, before a 

breach may diſcharge it by paral. Per Hought, 2 Cro, 
(620.) Treſwaller and Keyne, R. Cro. Car. 384. R, 
2 Leo, 214, Per Twiſd. 1 Sid. 177. Adm. 1 Sid. 293. 
Adm, 2 Mod. 44, 1 Mod, 205, 6. Adm. 3 Lev. 238. 

So, after part performed, he, to whom the promiſe was made, 
on diſcharge the reſidue by pars/, R. Ray. 42. 

So a ſubſequent inconſiſtent promiſe between the ſame partics 
diſcharges the precedent ; as, if A. promiſe to marry B. within 
three months, and afterwards make a promiſe to her to marry 
— _ four months, Agr. in B. R. 1658, between Hite and 

aptitls - 

Otherwiſe, if the laſt time had been within the z&ree months. 
B. E. between Hite and Chaplin. 

So, if A. be indebted to B. and afterwards they come to an ac- 
count for all matters between them, this is a diſcharge of the 
debt. K. 2 Mod. 44. 1 Mad. 205. Vide in Pleader, (2 G. 11. 

Sa, if upon a loan a man promiſe the re- delivery of the 
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and afterwards a ſtranger, who has the property, by force with- 
out his conſent takes 1t out of his pofſethon, whereby he cannot 
re-deliver it; this taking is guaſ; an eviction, and diſcharges the 
romiſe. „Ta. 22. ; 

So, if an horſe was lent, which before the re- delivery diss. 
R. 1 Jon. 179. Dan. 67. | 
90, if a man undertake to build an houſe before ſuch a day, 
anch afterwards a plague happens, and continue till the day; he 
ſnall be excuſed by this neceſſity for not doing it at the day, if he 
build it afterwards; for he is not obliged to hazard his life. N. 
1 Rel, 450. J. 30. 

But if the thing promiſed hecome afterwards impoſſible by the 
act of God, that does not excuſe him; for he took upon him- 
ſelf to do it. R. 1 Rel. 450. J. 20, 25. Vide Condition, (D. 1.) 

After performance, or after breach of a promiſe, a diſcharge 
by him to whom the promiſe was made, is not good without deed 
or other conſideration. Adm, 1 Sig. 177. 2 Med. 44. R. 
2 Med. 259. | 
As, if one promiſe 4 /, to another, if he goes to Londen, and 
ſearches for a will; and he goes and makes ſearch 15h April, an 
agreement between him and the defendant 16th April, that he 
ſnall not make the ſearch, nor have the 4/. is not ſuthcient. . 
2 C. (620.) Trefwaller and Keyne, # 

If he promiſe to deliver an horſe, or give 5 /. upon requeſt, a 
diſcharge after r:queſt is not ſufhcient. R. 1 Mad. 262. 

So, upon a promile for finiſhing ſuch a buſineſs of the defen- 
dant, if atecr labour in it by the plaintiff, and before concluſion, 
he countermands him, that does not diſcharge his promiſe, but 
the plaintiff ſhall recover, as if he had not been countermanded 
before the finiſhing of the affair. R. 3 Lev. 244. 

80, a diſcharge, or countermand by pars! by him, who made 
the promiſe, before any breach or performance, is not good. &. 
2 Cm. 483. 1 Rol. 32. J. 45 

So, payment of a ſum in ſatisfaction, after a breach, ſhall not 
pe a diſcharge. R. 4 Mod. 250. Vide Accord, (B. 1.) 


(H) The Pzoceeding upon an Aſſumpſit. 
(H. 1.) Original, 


B! the flat. 19 H. 7. 9. like proceſs ſhall be in actions on 
the caſe in H. R. and C. B. as, in treſpaſs and debt. 

And therefore, in C. B. (and likewiſe in B. R. when the 
proceeding there is by original,) the praceſs myſt be attachment, 
liſtreſs, and ſo to outlawry. | 


(H. 2.) Declaration. 


When a declaration in afſump/it ſhall be delivered. Jide in 
Plauder, (C. 2, &c.) 


In what county it ſhall be brought. Vide Action, (N. 11, 12.) 
| > WY DViſtincþ 
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(9. 3.) 
Mutt be cer- 
tain, 
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Diſtinct matter ſhall not be joined with it in the ſame declara, 
tion. Fide Action, (G.) 


It muſt be certain; and therefore, if it does not ſhew the 
plaintiſf, or defendant certainly, it is bad. 

Ir the declaration is, that the defendant and another fecit 3 
promiliory note, it is bad, Neale v. Ovington, M. 2 G. 2. I. 
Rym. 1544. 

Or, that tne defendant and another jointly or ſeverally pro- 
miſed, it is bad; it ought to be, jointly and ſeverally. 1d.) 
If the declaration ſays, quz2d af. ſolveret, omitting aſſumpſit 


ſuper ſe, it is bad, R. 1 Sid. 246. Dan. 74. Semb. 2 RI. 464. 


[It fuper ſe afſimpſit is omitted, it is bad, even after judgment. 
Lee v. Welch. H. 1 G. 2. Str. 793. Ld. Raym. 1516.] 

But, if the declaration ſays, That the defendant aſſumed fi- 
vere without ſaying to , it is good; for it ſhall be intended 
to him from whom the conſideration comes. Vide ante, (A. z. 
KR. Ney. 38. Vide 1 Sid. 246. 

If it ſays, quod cum afſumpſit, Sc. without ſaying direct iy, 
quod afſumpſit, it will be well, R. Hard. 1. 

So, if the declaration ſays, that the defendant aſſumed to pay 
eidem def. (inſtead of quer.) it is good. R. 1 Rol. 15. J. 20. 

So, if the name of the defendant be omitted, ſo that it doez 
not appear 200 aſſumed ; for it ſhall be intended, that the de- 
fendant aſſumed, KR. cont. Cro. El. 913. Ney 50. K. acc, 
Lut. 238. Vide Lut. 235. R. acc. 1 Sal. 26. 5 Mad. 30s. 

So, if in the ſecond count the name of the defendant be to- 
tally omitted; for that is coupled with the firſt, R. Lut. 235, 
Sal. 663. Vide 5 Med. 306. : 

So, if it be ſaid, that the defendant being indebted for money 

received to the uſe of the defendant, (for the plaintiF,) it is good 
after verdict. R. inter Palmer and Stavely, P. 13 W. 3. B. R. 
{ Reported Sal. 24. 1 Ld. Ray. 669.) 
80, if it be ſaid, that ze plaintiff” aſſumed, (where it ſhould be 
the d H udant,) it ſhall be aided after verdict, as a miſtake of the 
cle:k, i ere the plaintiff and defendant were well named before. 
Vide Amendinent, (T. 2.) | | 

Aud, by the fot. 16 & 17 Car. 2. 8. after verdict, no judgment 
ſhali be ſtayed or reverſed for miitaking of the Chriſtian or ſurname 
of the plaintiſf or defendant in any declaration, &c. where the 
right name or ſurname, in the ſame or any preceding record, 
writ, plaint, or roll, is once truly alledged. Vide Amendment, 

a $i 

And 1 i* the plaintiff be named for the defendant, 
or & :»tra, it ſhall be amended after verdict, X. 1 Sid. 306. 
Vide Lit. 235. ; | 

But, if a declaration be, guad cum guidam A. was indebted to 
the plaintif, the defendant upon forbearance aſſumed, c, it 
will be well, tho! no Chriſtian name of A. be mentioned. Curt 
divided, 2 Lev. 97. 

So, a declaration in af/i:mp/it muſt ſhew the certain time, and 
place of the promiſe. Vide in Plrader, (C. 19, 20.) 80 
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go, it muſt ſhew, that the undertaking was certain. Vide an- 
1.3 (A. 3 


Yet, if it be aſcertained by an averment, it is ſufficient; as, 


-omiſe to pay quantum mereret, with an averment quod meruit 
= is good. & Cro. El. 149. K. 2 Cre. 370, 619. K. 
Crs. Car. 77. Vide ante, (A. 4.) 

To pay quantum di/pendere: for officers, with an averfnent, that 
he expended ſo much for them. X. Ray. 9. Vide in Pleader, 

6 
15 ) muſt ſhew the certain cauſe of the debt for which the 
Jofendant made the promiſe ; and therefore, indeb. aff, for mo- 
ney ante tunc debit. is not ſuthcient, without ſaying, for awhat, 
cauſe due. R. 10 Co. 77. 4. R. 2 Cro. 207, 213, 642. Hob. 5. 
R. Noy 146. R. 1 Bul. 153. R. after verdict, Cro. Car. 6. 31. 
R. 1 Sid. 182. R. 1 Sho. 347. Dan. 69. 

But in aſſumpſit on the judgement of a foreign court, it is 
not necefary to ſtate the cauſe of action on which judgment went. 

rugs 15 4, 5 
4 $0, 2 tam antea quam poſtea recept is bad; for that 

des to a time after the action commenced. R. 3 Lev. 335. 
Uide Actian, (E.) 

Or, guas folviſſe debuiſſet ſecundum agreamentum inter eos ; for 
perhaps the agreement wat by deed, bond, c. R. 2 Lev. 152. 

But, for wares ſold, money received to his uſe, c. without 
ſaying, for what wares in particular, &c. is ſufficient. R. Hob. 5. 
N 2 Cr. 207, 245. R. 1 RI. 24. X. Ms. 854. N. Ow. 123. 

An indeb. for guineas lent, without ſaying, how many, is ſuf. 
cient, Per Helt. Sal. 446. 

And, if it ſay inde. in 131. 10 5. for nine guineas, it ſhall be 
intended guineas of 40s. for there are fuch. Sal. 446. 

So, for diet pro diver/es menſibus, without ſaying, how many. 
R. Sal. 557. | 

50, 24h facto. R. 1 Mod. 8. 1 Sid. 425. 

So, if it be indebitatus pro ſalario; pro premio upon a poli 
of ſuch a ſhip, Sc. it is ſufficient, without ſaying, how 4 
R. 2 Lev. 153. 

For goods ſold to the wife, for the uſe of the huſband. R. 
1 Sid. 425. | 

In ation for meat and drink for a wife living ſeparate from 
her huſband, they muſt be deſcribed as found for the wife, and 
_ for the huſband generally. Ramſden v. Ambroſe, M. 5 G. 

1. 127. 

50, if the action is founded upon another conſideration, as 
forbearance, &c. there is no need of ſhewing the cauſe of the 
debt, R. 2 Cro. 397, 548, 593. X. Hob. 18. 216. X. 
1 Brownl. 14. 1 Bul, 153. R. 3 Bul. 207. R. Mo. 853. 
Dan. 6g. 

So, an indeb. aff. pro decimis, pro labore, pro ſervitio, Ec. 
1Sid, 425. Dan. 69, 70. 

90, in an infemul computaſſet for money due by the defendant to 
tle plaintiff, it is ſufficient, without ſaying, for what cauſe due. 
R. Hob. 88. 2 Cro. 602, 
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ACTION upon the Caſe upon Aſumpſit. 


8o, it muſt alledge the whole promiſe; for inter alia — 
is bad. R. Al. 5. Mar. 109. | 

So, in conſideration, quod affuraret terras præadict. (recitins 
ued cum fuit ſeifity, de dive terrir, ) is bad, without faying, wy. 
— in particular. N. J. 110. 

So, a declaration, that the defendant promiſed to pay his coſts 
without ſaying how much he had expended, is bad. R, Cre. 
EI. 276. 

That the plaintiff had done multa beneficia for the defendant, 


without ſaying, what. R. after verdict. 1 Sid. 413. 


But, in conſideration, that at the requeſt of the defendant, 
fecilſet diverſa wveſti;znenta, without ſaying what in particular, i; 
ood ; for the defendant knew they being made at his requeſt, 
per three F. Cro. Car. 573. K. 2 Sand. 373. 
Or, had found victuals for the defendant, his retinue, and 
ſervants, without ſaying for 20h, or for hat time, R. Ray, 8. 
Or, had found neceſſaries in his ſickneſs, without ſheying 
cht. R. 3 Bul. 31. 1 Rol. 173. | 
So, a promiſe to pay tantat denarior. ſummas rationabiliter ha. 
zere meruiſſet, without ſaying, quantas ip/e pro eiſdem, is ſuſſicient. 
R. Sal. 557. 
Or, quantum hapere meruit, for ngritus fuit, or meruerit, R, 
al. 8. 
y 80, if the words, in confederation, are omitted; where the ac- 
tion is founded upon a contract, which imports a conſideratigr, 
Lut. 237. 
o, if there are ſeveral counts for the ſame cauſe, without ſay- 


ing aliæ, it will be good after verdict, X. 1 Sal. 213. 


So, it muſt alledge performance of the cauſe, or conſideration 
of the promiſe, Vide in Pleader, (C. 51.) 

Except where there are mutual promiſes, Vide in Pleader, (C. 54.) 

Yet where there are mutual promiſes, if one thing is expreſled 
to be done jn confideration of a thing on the other part, and is to 
be done at a day ſubſequent, performance of the conſigeration 
muſt be alledged. Vide in Pleader, (C. 53.) 

Otherwiſe, if it be to be done at a day precedent. Jide in 
Pleader, (C. 55.) 

And it is not ſufficient, that the performance he alledged in the 
words of the conſideration to be performed, if it be not alto ac- 
cording to the intent. Vide in Pleader, (C. 58.) 

And it muſt ſhew an exact performance. Vide in Pleader, 


(C. 59.) 


And ſo certainly, that the court may adjudge it tp be well per- 
formed. Vide in Pleader, (C. 60.) 
But if it ſhew a certain and exact performance, it is ſuſſicient 
in general terms, Vide in Pleader, (C. 61.) 
So, the declaration muſt aſſign a breach of the promiſe. Yi: 
in Pleader, (C. 44.) 
And it is ſuſficient to be aſſigned in the words of the promiſe, 
Fide in Pleader, (C. 45.) | Or 
) 


- 


ACTION upon the Cafe upon Aſumpſit. 


Or, if it varies from the words, if it be purſuant to the ſenſe 
and intent of the words, it is good, Vide in Pleader, (C. 46.) 

But, if the breach aſſigned is larger or ſhorter than the pro- 
miſe, it 15 bad. Vide 17¹ Pleader, (C. 47.) 

80, the declaration generally ought to aſſign a requeſt, and 
notice. Vide for this in Pleadrr, (C. 69, Kc. 73, &c.) 

And ought to have a good concluſion. Vide in Pleader, 
C. 84.) | 
] du miſcaſting will not hurt it. Vide in Fleader, (C. 84.) 

* In unit for a fine aſſeſied on admiſion to a copyhold 
eſtate, the plaintiff muſt prove that the ſum laid to have been 
14-i7:d, does not exceed two years improved value of the eſtate, 
for he cannot recover a leſs ſum than that laid in the declaration, 
it being a preciſe duty. Dong. 731, 732. 

gut the declaration in fuch action may ſtate generally, that 
the defendant was indebted to the plaintiff, in ſuch a ſum, 
(uz. the amount of all the fines due) for reaſonable fines due 


and payable to him, Id. 727, in the neteg,® 


(H. 5.) Pleas in Aſſumpſit, 


To a declaration in an -afſumpſit, the general iſſue is, non af- 
fungft, Cl. Af. 71. 

And, if the detendant plead rt guilty, it is bad upon a de- 
murrer. R. Cro. El. 470. R. Pal. 393. 

But it ſhall be aided after verdict by the fat. 32 H. 8. 30. 
Vide Gr. EI. 470. Marſram v. Gibbs, M. 9 G. 2. . R. H. 
173. Vide in Amendment, (O.) 

To ſevcrai counts in an afſimpft upon ſeveral promiſes, the 
dciendant may plead, non afſumpfit generally, 1 Sid. 333. K. 
Cro, Car. 219, R. 2 Co. 544. a 

So, in an action upon the caſe upon an aſſizmpſit of the teſta- 
tor, if the defendant ſay, non aſſumpſit generally, it ſhall be good, 
alter verdict, R. 1 Sid. 292. Vide in Pleader, (2 D. 8.) 

But, to an intire undertaking he cannot plead, non afſumpſit to 
pat, and payment to the other part. R. Mar. 100, | 


By the fat. 21 Fac. 16. all actions of account, and upon the 


(H. 5.) 
Non aſſumpy 


(4.6.) 


cafe, Cc. other than ſuch accounts as concern the trade of mer- Ner ſunp- 


chandize between merchant and merchant, their factors or fer- 
vants, ſhall be commenced within fix years after the cauſe of 
ation, and nat after, Vide ante, (D.) 

Provided, if any judgment be reverſed by error, or arreſted 
after verdict for the plaintiff, or be brought by original, whereon 
the defendant is outlawed, and the outlawry reverſed, the plain- 
bf may have a new actiof in a year after ſuch reverſal, or arreſt 
of judgment, and not after. ; 

Provided an infant, feme covert, non compos, a perſon in priſon, 
br beyond ſea, at the time of the cauſe of action accruing, ſhall 
have liberty to bring an a(4jon within fix years after being of full 

| ages 


ft infra ſex 


Annes. 
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age, diſcovert, of ſane memory, at large, or returned from he. 
ond the ſeas. : | 

And therefore, if the cauſe of action aroſedix years before. 
the defendant may plead, quod non af/umpfit infra ſex ann, 
2 Hand. 118. 

And the plea does not vary, tho' ninety-two days by the fa, 
1 V. & M. are, excluded out of the ſix years; for that tha! 
come from the other ſide. R. 3 Lov. 283. 

And this plea admits a cauſe of action before the fix years, 
2 Vent. 151. 

And therefore, the plea will not avail, if he promiſe within 
ſix years, -tho' it be without a new conſideration. . X. per ten 
J II. 10 1. 3. Semb, 2 Vent. 15 2. 5 Med. 426. Carth. 41. 
Sal. 29. | | 

[If Plaintif, as aſſignee of a bankrupt, declares that deſen- 
dant was indebted to bankrupt, and promiſed to plaintiff, and de- 
fendant pleads the cauſe of action did not acerue to bankrupt 
within fix years, it is ill. Skinner v. Rebow, M. 5 C. 2, 
Str. 919. ] | 

So, it cannot be pleaded after money is paid into court. Mead 
v. Wyndham, H. 1721. Bunb. 100. 

Or, if he acknowledge the debt within ſix years, it is evidence, 
though not concluſive. R. per ten J. H. 10 W. 3. 5 Med 420. 
Carth. 471. 

Or, it he ſay, Prove it due, and I will pay you. Per Holt, and 
nine other J. H. 10 W. 3. Carth. 471, Sal. 29. 5 Mod. 426, 

Yet, a conditional promiſe within thę ſix years is not ſufhcient, 
Per Holt, at Hertford, 13 W. 3. 

Nor, in an action againſt ſeveral, who all plead non aſimpſit, 
is it ſufficient for the plaintiff, that one of them promiſed within 
the fix years. X. fer three J. Vent. cont, ,2 Vent. 151. 

The defendant mult plead the ſtatute, otherwiſe the plaintiff 
ſhall recover, tho' the declaration alledge a promiſe fix years be- 
fore. 1 Vent. 191. R. Cro. Car. 160, R. cont. Cro. Car, 11;. 
Dub. Cre. Car. 163. Vide Gro. Car. 294. where the ſtatute was 
pleaded after error brought. R. acc. Cro. Car, 381, 404. K. 
1 Lev, 110. 

The defendant uſed in non aſſumpſit infra ſex annos to recite the 
ſtatute at large. 2 Mod. Ent. 142. | 

But now it is not the courſe, nor is it neceſſary. 2 Sang, 118, 
123. | 
| Fer, non afſumpſit infra ſex annos ante billam, is not well; for 
the defendant ought to ſay, quod cauſa actionis non accrevit infra ſx 
anos, R. 1 Vent. 191. But the precedents are cant. 2 Sand. 118, 
123. Lut. 243, 257. 2 Vent. 255. 

And therefore, if a promiſe be ten years before, to pay upon 
requeſt, Oc, and requeſt be made within the fix years, the ſta- 
tute is no good plea; for the cauſe of action was the requeſt. 
E. Cro. Car. 139. K. I Lev. 48. 

So, where the conſideration of the afſumpfit is executory, the 
plea mult ſay, cauſa act ianis non accre vit, Oc. R. Sal. 422. 
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So, in an action by an adminiſtrator, if the adminiſtration was 

ned within the fix years, tho' the inteſtate died before the fix 
are. SH $$$» Ts 
10 a writ is ben out in time, and plaintiff dies, and his exe- 
cutor ſuffers four years to elapſe before he proceeds, cara acti2- 
vis non accrevit infra ſex annos, is a good preg. Wilcocks v. Hug- 
in, T. 5 C. 2. Str. 907] 
[on un aſſumpſet infra, c. coverture, releaſe, ſet-off, cannot | 
he pleaded, but on #2077 afſumpſit they may. Barnes 361.) 

[The ſtatute of limitations may be replied to a plea of ſet- off. 
Remington v. Stevens, 7. 21 C. 2. Str. 1271.J 


To nn aſſiunpſit infra ſex annat, the plaintiff may by replication WA Lo 
fy, that he or ſhe was an infant, covert, &c, when the cauſe Of ws Mee of 
ation accrued, and ſued within fix years after full age, Sc. fumpfit infre 
Lal. 243+ R. 2 Sund. 120. 2 Sid. 453. * 

And tho' in the proviſo for infants, Cc. treſpaſs only is men- 
tioned, and not treſpaſs upon the caſe, yet all actions upon the caſe 
ze within the equity of this proviſo. R. 2 Sand. 120, 121. 

1 Sid. 45% R. Lut. 243. R. per three J. 2 Mod. 72. 

And, though the ſix years elapſe during the nonage, an infant 
may ſue afterwards during his infancy, without waiting till his 
age, R. 2 Sand. 120. 121. | 

So the plaintiff may reply, that the defendant was out of the 
realm. R. corit, 1 Sho, 99. R. cont. Sal. 420. KR. cont. 

Carth. 137. Adm. acc. by the flat. 4 & 5 Ann. 16. 

[That the plaintiff was beyond ſea, is good in an action on a 
bill of exchange. Rocht/chilt v. Leibman, T. 3 G. 2. Str. g36.] 

But he cannot reply, that the defendant had privilege of par- 
bament. R. 1 $59. 99. Vide Carth. 137. 

So, the plaintif may ſay by his replication, that he purchaſed 
mother original, pon which the defendant was outlawed, and 
afterwards the outlwry was avoided, and he ſued within a year. 

Cn. Car. 294. Forte 312. 1 

And this, when the outlawry is avoided by plea, or reverſed 
by error. N. per toree F. R. Cro. Car. 295. ; 

Or, the plaintiff nay reply, that heretofore he obtained a judg- 
ment, and that was reverſed, and he now ſues within a year 
atter the reverſal, „ 

Or, that he obtaized a verdict. 

— another actim commenced by his teſtator, who died. 

425. 2-7 

Or, commenced ir an inferior court, which was removed by 
habeas corpus.” R. Sa. 424. 4+ 

(A plaint in the ſleriff of London's court, in indebitatus afſumpe 
{t, is good, tho' theaftion in B. R. is on a promiſſory note. 

Per three J. contra Ert. Stery v. Atkins, M. 13 G. Str. 719. 
Id. Raym. 1427. ] | | | bY 

Or, that he had ſucl another original, which was returned and 
continued, and that within ſix years before that criginal the de- 
kndant promiſed, Sb. Lat. 260. : £26 | 

Or, 
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Or, that the plaintiff ſucd a /atitat, which was continued, and 
was to the intent that the plaintiff mtght declare upon it for the 
fame cauſe. 2 Mod. Int. 140. 1 Sid. 53. | 
A /atitat, without ſhewing a bill of Middl;ſex. Holliſter «, 
Coulſon, P. 9 G. Str. 550. Crokat v. Jones, Str. 734. Id, 
Raym. 1441.] a 

Or, a writ of privilege continued, Carth. 144. 

That he ſued a writ for a battery in London with intent to de: 
clare for treſpaſs, upon which the defendant was outlawed, aud 
within a year after the reverſal, he commenced this action for 
treſpaſs in Middlyex. R. 3 Lev. 245+ R. Jon. 312.. Vide 
Cro. Car. 294. 

But the plaintiff cannot reply, another original ſued by lis 
te ſtator who died and ſo it abated; for that is not within the pro⸗ 
viſion of the fam 21 Fac. I. 16. R. Lut. 264. Semb. cont, 
Sal. 425. | 

Or, that he ſued a clauſum fregit with intent to declare in the 
ſame action. Dub. Lut. 254. 2 Veit. 255, Semb. Lut. 260, 
for there it was R. cont. per three F. in C. B. but that was rever. 
ſed in B. R. and the reverſal affirmed in parliament, tho! princi- 
pally upon another point; yet it was ſaid, that it was hard tobe 
maintained, R. Lut. 280. 

[Bankruptcy and aſſignment to plaintiff, and that the cauſe of 
action aroſe within fix years before the aſſignment, is not good; 
Gray v. Mendez, T. 9 G. Str. 5 56:] 

80, if the plaintiff reply, an original, it is neceſſary that he 
alledge it to be returned, or the appearances or continuances up- 
on it. R. Lut. 260. 

And he muſt ſhew all the continuances at large; for zaliter pm. 
. . ceſium thereupon, is not ſuſſieient. X. Sal. 429. 

So, he mult ſhew a good original, or bill of Middleſex ; for if 
it is returnable upon the day of the 7%, it is not ſuſſicient. R. 


Sal. 421. 

[Replication of a /atitat & Inv fret, waſt ſet out the pro- 

ceſs, and continue it to the time of the decaration. Craket v. 
Janes, M. 13 G. Str. 734. Ld. Raym. 1441.] 
[But replication of an original writ, (and an attachment of pri- 
vilege is in the nature of original writ) need only ſet out the 20%, 
not the return, nor continuances. Finch v. Wilſen, T. 21 G. 2, 
1 Wil. 167.] . 

So, the plaintiff cannot reply, that it vas for an account 
between merchants, for this exception goesonly to accounts cui. 
rent, not to ſtated accounts. R. 3 Sand. 27. Vide ante, (D.] 

So, the plaintiff may reply generally, gud cauſa actionis accri- 

vit infra ſex annex. 
If the defendant plead, that the cauſes ef action, not any of 
them, accrued within fix years, it is a gooc replication, that the 
cauſes of action, or ſome of them, did accue. R. Lut. 1607. 

And, if the plaintiff be intitled by adniniſtration, it is ſuf- 
cient, if the adminiſtration was granted wthin the fix years. N. 
Sal. 421. Carth. 337. | 
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But, a.replication to nen aſſumpſit infra ſex annes muſt conclude 
with an — not to the country. R. 4 Med. 376. 
(arthe 337. Vie Pleader, (E. 32.) 

In order to ſave the ſtatute of limitations, a bill may be filed 
n vacation againſt an attorney. Dang. 315. in the notes. a 

* So fraud may, in many caſes, be replied to the ſtatute of 
ſunitations. Doug. 656.“ 

* An acknowledgment of the debt after the commencement 
of the action, takes it out of the ſtatute of limitations. 2 Bur. 
che" 

And the leaſt acknowledgement is ſuſſicient.“ 


80, to an afſumpſit, the defendant may plead in diſcharge, _ (H.%.) 

1. Tender, —2. Within age.—3, Outlawry, or recuſancy in the — 
plaintiff.—4. Foreign attachment. — 5. Compoſition with credi- 
tors —6. The ſtatutes of uſury,—7. The ſtatutes of gaming, 
g. Accord with ſatisfaction. — 9. Arbitrament: — 10. Infanut 
omputaverunt,—11. A bond given for the debt.—12. A diſ- 
charge of the promiſe. — 13. A releaſe. — 14. Performance of 
the promiſe, 

[Tender is pleadable to quantum meruit. Johnſon v. Lan- 
caſter, M. 10 G. Str. 576.] 

As to theſe pleas. Vide in Pleader, (2 G. 2. &c.) 

But he cannot plead in abatement, that he was his bailiff to 
render an account. X. 1 Sal. 9. Sho, 71. 

Nor, can he traverſe a conſideration, that is executed. 

1 She. 78. | 

To plead exoneravit generally, will not do; for defendant muſt 
ſhew Vo he was diſcharged. Hillier v. Plympton, P. 7 G. 1. 

Str. 422. 6 


ACTION upon the Caſe for a Conſpiracy. 


(A) CTOhen it lies. 
A cos of conſpiracy lies, when two or more by malice or 


covin conſpire to indict another falſly, who is acquitted. 

iN, B. 114. D. 2 Bul. 271. 1 Sand, 230. 

It only one perſon labour the indictment, conſpiracy does not 
lic, but an action upon the caſe in nature of conſpiracy. F. N. H. 
114. D. 116. L. Cro. El. o. Fon. 94. 2 Cro. 193. 

8, if huſband and wife conſpire, without any other; for 
they are but one perſon. F. N. . 116. J. 

But, for indicting for treſpaſs, or other falſity, conſpiracy lies 
aſt one ; for it is properly an action upon the cafe. F. N. B 
116.4, K. 1 Sand, 230. 

| And 
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And conſpiracy, or an action upon the caſe in nature of con- 
ſpiracy, lies for a malicious indictment for felony, if the party be 
acquitted thereof. R. 1 R.. 114. J. 30. 

It lies tho? the court has not granted a copy of the indictment. 
Fordan v. Lewis, M. 13 G. 2. Str. 1122.) | 

Thoꝰ after the indictment an appeal is brought, and the plain. 
tiff in the appeal is nonſuited after the declaration or before; 
for upon nonſuit in the appeal, he ſhall be arraigned upon the 
indictment, and being acquitted, the action will lie. F. N. B. 
114. E. | 

So, it lies, if a man bring an appeal maliciouſly for felony, 
and is nonſuited ; tho' there was not any indictment. F. N. B. 
114. 7. Vide 3 Leo. 140. . 

And, if an appeal be againſt one as principal, and another ag 
acceſſory, and the plaintiff is nonſuited, the acceſſory ſhall have 
the action, as well as the principal. F. N. B. 115. A. 

So, it lies for a malicious indicting of one as principal, and 
another as acceſſory, by the acceſſory, if the principal be acquit- 
ted, whereby the acceſſory is diſcharged. Mid. 

So, it lies if the party be acquitted upon the indictment, tho 
the appeal be not determined; for his life was in jeopardy, 
F. N. B. 115. H. 

And, by the fat. 8 H. 6. 10. if he be indicted or appealed 
for treaſon, felony, or treſpaſs, in a foreign country, and ac- 
quitted, he ſhall have conſpiracy, and recover treble damages. 
Bid. 

| So, by the fat. 18 H. 6. 12. he ſhall have conſpiracy, if he 
be indicted, where there is not any ſuch place within the county. 
Lid. ps Y 

So, it lies for a malicious indictment for treaſon. Cont. 2 Cr:, 
357. 2 Bil. 270. 1 Rel. 113. J. 5. But R. acc. 10 Car. 1. 
1 Rel. 113. J. 10. Cro. Car. 15. 2 Bul. 271. Jon. 95. 
Lat. 79. 

So, it lies for a malicious indicting for a treſpaſs. F. N. . 
116. F. R. 1 Rol. 112. J. 43. K. 2 Mod. 5 1. 306. D. 
Ray. 176. K. 1 Sal. 14. 

Or, for barretry. R. 1 Rel. 112. J. 45. 2 Cro. 32. Sen. 
Ray. 180. Dub. Cro. El. 564. 

Or, for hunting in a park. F. N. B. 116. C. 

Or, for not arreſting a felon, who paſſed by the town. F. N. B. 
110. A. 

Or, for indicting upon the fat. 8 El. 2. for arreſting in ano- 
ther name. R. Ray. 135. | 

Or, for a reſcous. Dub. Ray. 135, 180. in marg. 1 Sid. 261. 

Or, for diſcharging a vagrant contrary to law. R. Ray. 180. 

Or, for any thing that prejudices his reputation. 1 Sal. 14. 

Or, for any thing that indangers his life or liberty. Bid. 

S8o, it lies for procuring an action to be brought againſt ano- 
ther, maliciouſly. F. N. B. 116. E. Ray. 176. Vide Adiun 
upon the Caſe for a Deceipt, (A. 4.) | 

Or, for forging falſe deeds, giving them in evidence. F. N. B. 
116, D. | 0 

, 


— — 
n — = : | 8 - — : — — OW 
— ——— oe. ag — r ͤͤ ö = 2 * — 
—— £ > * "EIT. "FEW - 1 I» : — « - : gs 9 mth > PR - -- 
— > 8 . 8 * 2 — — =>. W 4 1 a 8 
<1 ——- . 7 © —_— — * —— 4 po Y * OS — - 
- "Y E n . 52 — 6 * ere = = k.. . 
K * . * =_ N L -, S - - 2 rn — ä - $ 6 
3 — , * . 1 * LEE 2 
- — — — — — — 22 4 
. — - - — * ID. 8 — — — —— — — 5 5 14 * * 
- © — n — 
5 
- 1 . 


©, 
LETS * * — 22a TE > 
- * | 2 I 
1 —o—_ i a EY n = . 
— — 4 4 "os — 


. — 


W r 
=p 7— = 


"4 


* i £1 
+ 
_ 
>. 
4 ” 3 
.* 
"voy N 
1 
* 1 
is / / : 
P 
N. 
43 A 
- f ( 
/ * 
{ 
ki 


= * RY 
4 3 
** 


ACTION upon the Caſe for a Conſpiracy. 


Or, for preſenting to a benefice in the name of another, and 
cauſing the clerk to be inſtituted and inducted. F. N. B. 


6. G. 
2 for cauſing a falſe office to be found for my land. 


F. N. B. 116. H. 40 | 
So it lies for a malicious indicting before a mayct or bailiffs in 


a city 


an acquittal before them is a diſcharge of the felony. F. N. B. 
115. B. Reg. 134 b, 2 | 

$ there may be an action upon the caſe for a conſpiracy in an 
indictment, tho' he be not acquitted ; but conſpiracy does not 
ke without an acquittal. Per Dodr. 2 Rol. 49. 

80, an action upon the caſe in nature of conſpiracy lies for 2 
malicious proſecution, tho” ignoramus be found, or he be not in- 
dicted. R. ſepe, 1 Rel. 114. J. 15, 25, 35. Tel. 46. Lat. 79. 
1 Sal, 14. R. 2 Cro. 490. | 

Or, the indictment be inſufficient. 1 Sal. 14. R. 1 Sal. 15. 
in Murg. 

Or, tho he be convicted. Adm. 1 Rl. 112. J. 50. 

80, if he was impriſoned, or received other damage upon it, 
tho' the party proceeded no farther. 1 Sal. 14. Mod. Ca. 179. 

If a nelle proſequi be entred upon the indictment, Dub. 
1 Sul. 21. Vide Mad. Ca. 261. 

So it lies, quia crimen felonia impeſuit without cauſe. R. pe, 
1 Rl. 114. J. 40. | 

And without other act alledged. R. Sho. 282. 

Tho' he went before a juſtice of peace. R. 2 Cro. 191. 

As, if a man having loſt his ſheep ſees another driving twenty 
ſheep with twelve ſeveral marks, and upon that takes a conſtable 
and arreſts him. R. if the ſheep are not ayerred to be ſtolen, 
1 Nl. 113 J. 45. 

Or, if his goods are ſtolen, and he goes to a juſtice of peace, 
and falſely charges B. by expreſs name for the felony, and when 
he N. bound to the ſeſſions does not proſecute afterwards. R. 
3 Lev, 100. 

So, it lies for a malicious conſpiracy to cauſe a tavern to be re- 
puted a bawdy-houſe. R. 2 Med. Ca. 215. 
| (It hes againſt huſband, wife and ſervants, for giving money 
ſererally to an apprentice to ſpoil his maſter's 9 in the ma- 
king, to ruin his trade, though only one of the defendants preſent 
at a time. Rex v. Cope, H. 5 G. Str. 144. 

So, it lies for a malicious preſentment in the ſpiritual court for 
adultery by a churchwarden. R. 1 Rol. 11 2. J. 35. 

For a malicious exhibiting articles there, with an intent to de- 
fame, and a ſpecial damage. Semb. 1 Rol. 112. J. 5. 

+ For a malicious citation there, upon which he was excommu- 
tucated. R. x Vent. 86. Ray. 418. 

For a malicious citation there by an apparitor. R. Jon. 312. 

I Rel. 63. Cre, Car. 291. g 


Vide pft. (B.) 
Vor. I. Q (B) 


ity, or borough, c. who have a power of gaol delivery; for 
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226 ACTION upon the CafT for a Conſpiracy 


(B) Chen it does not lie. 


UT, if a man be indicted for felony, and afterwards an ap- 
B peal is ſued againſt him, and he 1s acquitted by verdict, he 
all neither have conſpiracy, nor an action upon the caſe, he: 
cauſe he is not acquitted upon the indictment, F. N. B. 114,F, 
So, if an appeal is ſued when there is not any indictment, and 
the defendant is acquitted by verdict; he ſhall not have conſpi- 
racy; for he has a remedy by the fat. W. 2. 12. F. N. g. 
114. F. 3 
So, conſpiracy does not lie, nor an action upon the cafe, 
againſt a judge of aſſiſe, juſtice of peace, or other juſtice by 
commiſſion upon record, who is ſworn, for any thing done in 
publick, as a judge, or juſtice. ' R. 12 Co. 24. Mo. 6. 
Tho' he do that which is illegal. Lat. 1561. R. 2 Mg, 
% 219. 7 
Nor, againſt any of the grand jury, or petit jury, for a thing 
done, when ſworn, tho' the party be acquitted, R. 12 Co. 23. 
F. N. B. 115. C. D. R. Bridg. 131. 
” Nor, if the party be convicted. R. 12 Co. 23. Semb. Ley. 69. 
Nor, againſt any one who comes into court, and diſcovers a 
felony, and gives evidence to the inqueſt. F. N. B. 115. D. 
"So. a judge, out of court, ſuborn witnefles, and malici- 
.. ouſly theaten indictors to find any one guilty, an action upon the 
caſe lies againſt him. R. 12 Co. 24. a. | 
So, if a jury conſpire, after he is diſcharged from the jury, 
conſpiracy lies. F. N. B. 115. D. 
So, if a juſtice of peace without any accuſation, ſend his war- 
rant againſt a man for felony, whom he knew not to be guilty. 
R. Cro. El. 130. 1 Leo. 187. 
Or, refuſe to do that, which is miniſterial : as, to give an oath 
to the party robbed. 2 Mod. 220. Vide 1 Les. 323, 4. 
So it does not lie for a legal proſecution, Semb. 1 Rol. 112. 
J. 25. 114. J. 10. R. Tel. 105. 116. 
As, if a man, upon a juſt cauſe of ſuſpicion, cauſes another 
to be bound by a recogniſance to appear, and to be indicted, 
R. 1 Rol. 113. J. 35. 40. R. 2 Cro. 130. R. Co. El. 871. 
09. 
'Tho' no felony was committed. R. 1 Rel. 113. J. 30. 40. 
Tho? he does not ſhew any cauſe for his ſuſpicion. Cre. H. 
871. . 
So, if a man complain to a juſtice of peace againſt A. for 
barretry, Sc. upon which proceſs is awarded againſt him to 
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find ſureties for his good behaviour. R. 3 Les. 123. 

Or, complain to a juſtice, that A. committed felony, and. J 

- afterwards by the command of the juſtice proſecutes him. . 
Ao. 6. * 

So, it does not lie for ſuing in London, for a matter out of - 
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their juriſdiction; for it might have been pleaded there. S. 
1 Carth. 190. 4 
2 


. [CY 


ACTION upon the Caſe for a Conſpiracy. 


80, an action upon the caſe does not lie for a malicious pro- 
{-cution, where the judgment of the court is againſt the plain- 
tif; for by indirect means the judgment would be avoided ; as, 
aſter conviction, tho* the proſecution was malicious. Per Hale, 
Hard. 195. 

Nor, after a ſeizure for non-payment of cyſtoms, and con- 
gemnation upon proclamation. R. Hardi 194. 

Nor, againſt one exhibiting information for intention to land 

without paying duty, if the goods are condemned by the 
ſub· commiſſioners, though the commiſſioners of appeal reverſe 
the condemnation, On error, from Ireland. Reynolds v. Ken- 
nedy, M. 22 C. 2. 1 Will. 232.] 

$ conſpiracy does not lie, (tho an action upon the caſe will,) 
if the defendant be not /egitimo modo acquuetatus. Jon, 94: 

As, if he be pardoned by act of parliament; altho' he plead, 
and be acquitted, and will not take advantage of the act; for his 
life was not in jeopardy. F. N. B. 115: G. | 

80, the acceſſory ſhall not have conſpiracy, if the principal 
die, or be pardoned. F. N. B. 115. F. | 

So, conſpiracy does not lie, if the jury find ignoramus upon 
the indictment. R. 2 Cre. 8. 

Or, the indictment be diſcharged by nolle proſegui. Sal. 45 6. 
Mod. Ca. 262. | 

Or, upon a miſpriſion of the action recited in an indictment 

of perjury. R. Cro. El. 725. 
Vide Ante, (A.) 


c) The Pꝛoceeding in Conſpiracy, oz in an 


Adlon upon the Caſe in Nature of Conſpiracy. 
(C: 1.) The Writ. | 


I. an action for a conſpiracy it is neceſſary, that the writ be, 
conſpiratiohe inter eos habita; Reg. 134. 5 

But, in an action upon the caſe in nature of conſpiracy, theſe 
words are not neceſſary. 

Yet theſe words may be in an action upon the caſe in nature 
of conſpiracy. K. per three J. But Merton Seimb. cant. and fo 
Semb, Sand, for he ſays, that theſe words ſhewed a formed 
action of conſpiracy. 1 Saund. 229, 230. 

An action for a conſpiracy muſt be againſt two or more; but 
an action upon the caſe in nature of conſpiracy may be againſt 
one. Vide ante, (A.) | 

And therefore, in an action fot a conſpitacy, if all are found 
by verdict, Not-guilty, except one, the plaintiff cannot have 
judgment; for his action fails. F. N. B. 115. E. 

(But if there is a ſpecial action upon the caſe for a malicious 
proſecution, againſt two, and one is acquitted and one found 
guilty, plaintiff ſhall have judgment. Subley v. Mott, H. 
21 C. 2. 1Wil 210. 

| do, 
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228 ACTION upon the Caſe for a Conſpiracy, 


So, in an inditment or information, for doing a thing fer 
conſpiratianem inter eos habitam. R. 3 Mod. 220. 

Otherwiſe, in an action upon the cafe in nature of cone 
ſpiracy. R. 1 Ra. 111. J. 15. 112. J. 35. R. 1 Sand, 230. 
1 Vent. 12. 18. R. Ray. 176. 180. | 

So, in a writ of conſpiracy, if one plead to the writ, and the 
other to matter in law, and it be found by verdict, againſt him 
who pleaded to the writ, and adjudged for him who pleaded to 
the matter in law, yet the plaintiff ſhall have judgment againſt 
the one Who pleaded ts the writ; for it may be, that they con. 
ſpired, though the matter in law is adjudged for the other. 
F. N. B. 115. E. 


(C. 2.) The Declaration. 


By 2 4 The declaration upon conſpiracy ſhall be laid in the evunty, | 
in the pro- Where the conſpiracy was, or where the thing contrived to be 
per county. done was done, V. N. B. 116. M. 7 Co. 1: b. Vide Aftin, 
N. 11.) bi 
But, if the corfpiracy be in one county, and the indictment, 
without their privity, in another, it ſhall only be, where the 
conſpiracy was, not Where the indictment. F. N. B. 116. M, 
Co. 1. 6. | 
e So, it ſhall not be in the Marſbalſea, or an inferior court, 
when the indictment was tried in B. X. 2 Mad. Ca. 30). 
The declaration may ſuppoſe the conſpiracy in two feveral 
places. F. N. B. 116, M. 


4 The declaration muſt ſuppoſe the fact done by the defendants 
poſe the fag to be falſe and malicious; and this in an action upon tae caſe, 
to be falſe as well as in a writ of confpiracy, 
and lei- And therefore, in an action upon the caſe, if the plaintiff de- 
; Clare, that the defendant carried him before a juſtice of peace, 
and, when he was diſcharged by the firſt juſtice, carried him 
before another juſtice, and malitioſe cauſed him to be bound by 
recogniſance to the aſſiſes, and there falt) et malitioſe conatus fil 
to have him indicted of felony, it is not good; for the fas # 
malitigſe is to endeavour to have him indicted, not to the pro- 
curement, which was malitieſe, and not fal5). K. after verdict. 
1 Rol. 111. J. 25. 
So, if the declaration ſay, fals? et injurige procured, &c. it 15 
not ſufficient. Sn. 1 Rol. 112. l. 25. | 
But that the defendant ex militi4 ſud defamare, &c. falid a 
invidieſe crimen folonie impoſuit, et mialitioſe procured him to be 
indicted, is ſufficient; for upon the whole declaration, it ap- 
pears to be malicious. R. 1 Rol. 115. J. 15. | 
Or, that the defendant malitigſe intendens defamare, Sec. in. 


licturi fecit, et fals) depeſuit. R. 1 Leo. 108. 
e. 4 The declaration muſt ſhew, that the plaintiff was indicted be. 


Mutt t ag wa 
the polo fore juſtices, who had authority to take the indictment; and 


was indiete! therefore, if it alledge an indictment for treaſon before 4. and 
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ACTION upon the Cafe for a Conſpiracy, 


F. juſfices of C. B. ad parem et aud. et terminand. ad generalem 
e deliberationem, c. it is bad; for it does not ſthew, that 4, 


and N. were juſtices for gao/-delivery, but only that the indictment and upon a 
vas found before them at a gaal-delivery, R. 2 Cro. 357. 2 Bul. . . 


1 if it be before juſtices of gaol- delivery, it muſt ſhew, 
hat the defendant was in gaol; but dudus ad barram implies it. 
N. Cro. Car. 553» | 

And, if it alledge an ingiAtment for barretry before A, and 
. Fuſtices of aſſize, it is bad, unleſs it ſay, 22 of ojer and 
miner. R. Cro. El. 564. 

So, if the declaration do not ſay, before what judge. R. 
Cro. El. 724, 5+ | 

But, if the declaration alledge the indictment before juftices of 

xr and terminer, it is ſufficient, though it do not ſhew that they 
were ſuch perſons as might be juſtices of oyer and terminer; for 

that ſhall be intended. R. after verdict. 1 Sid. 15. 

And, if the commiſſion be erroneous, yet the action lies; for 
it is a great ſlander. Semb. 1 Rol. 111. J. 45. 1 Sid. 15, 

So, if it do not ſhew the authority of the juſtices, ad generalym 
¶ Manem, Dc. ſupplies it. R. after verdict. T. 1 16. 

So, the declaration muſt ſhew a good indictment, other- 
wiſe he cannot be lawfully acquitted ; and this, in an action 
upon the caſe, which alledges that he was indicted and acquit- 
ed, as well as in conſpiracy. R. 1 Rol. 110. J. 45. D. cont. 
Vel. 46. 

And therefore, if there be an indictment for deceipt in the 
fale of ane flocking, omitting, pair; an action for conſpiring ſuch 
incictment does not lie. R. 1 Rol. 110. J. 50, 

The action lies, tho' the indictment was bad, and exception 
taken to it by the judge, and the party acquitted, without the 
examination of a of an. and advertiſqments concerning it may 
be given in evidence, tho' an information granted on them as a 
lidel, Str. 691.“ | 

Put, it is ſufficient if an indiQment be for the goods of 2 
feme covert; for it ſhall be intended her goods when ſole. R. 
ater verdict. 1 Rol. 111. J. 5. 

So, if the declaration ſhew a good indictment, and before 
juſtices, who have authority, if upon oyer: by the defendant it 
appears, that the indictment was before other juſtices, who 
have not the ſame authority, the declaration is bad : as, if an 
indictment is alledged before juſtices of e, and upon cher it ap- 
ears to be before juſtices of gaol-delivery ; for they have a diſtinct 
wihority, Vide Tel. 46. : 6 

Otherwiſe, if the indictment be alledged before juſtices ad 
rverſas felonias nec non ad pacem, Ec. and upon ojer it appears, 
to be before juſtices ad pacem only; for they have the ſame au- 
wority. Per four J. Williams, cont. Tel. 46. 2 Cre. 32. 

So a ſmall variation between the indictment produced, ang 
that alledged in the declaration, does not prejudice z as, if the 
name of a juror be Lancaſter in the record, and Lancer in the 
Kclaration, R. Al. 91. 

Q 3 80. 
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230 ACTION upon the Caſe for a Conſpiracy, 


(C. 5.) So, a declaration for a conſpiracy in an indictment, muf 
e 17 ſhew, guad fuit legitimo modo acpuietatuß. R. 9 Co. 56, 
acquitied, . 12 Co. 23. | 3 

And a declaration for a conſpiracy in an appeal, where he wa; 
non-ſuited, muſt ſhew, quad per confiderationem curiæ atgetus 
receſſit ; for if it be, that be was acquitted, it is bad; for it ſhal 
be intended an acquittal by the country. Reg. 134, 3. Vi 
F. N. B. 115. h | | | 

And, an action upon the cafe in nature of a conſpiracy for 
indicting, muſt ſay, 2hat he was acquitted, or ignoramus found. 
Semb, upon Demurrer, per Twiſd. 1 Sid. 15. 

It muſt be ſhewn how the - indictment was determined. 
Lewis v. Farrel, M. 5 G. on Demurrer, Str. 114.] | 

But the omiſſion is aided after verdict, in an action upon the 
caſe, Per Twiſd. 1 Sid. 15. | 

And, Juratores dixerunt quad ignorabant, is tantamount to 
ignoamus. R. con, 20, | | 
And, quod fuit acquietatus, without ſaying, inde acquietatus, i; 
ſufficient in conſpiracy, or action upon the caſe. R. in the one 
and not in the former. 2 Cro, 131,—R, in both. 2 Cre, 240, 
Yel. 161.—R. in an action upon the caſe. Cro. Car, 286, 


315+ 419; 
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The Plea. 
Vide Pleader, (2 K.) 


Vida more of Conſpiracy, in Juſticer of Peace, (B. 107.) 


ACTION upon the Cafe for a Deceipt, 


(4) When it les. 
(A. 1.) For Deceipt in Play. 


N action upon the caſe for a deceipt lies, when a man 

does any deceipt to the damage of another. 
As, if a man play with falſe dice, and thereby win the money 
7 another. R. 1 Rel. 100. J. 40. F. N. B. 95. D. R. Cn. 

. O. ; 
| Tho he do not intice the other to play; for the inticement 
is not the cauſe of the action, but the uſing falſe dice. 
F. N. B. 95. D. 5 

So if a man practice degceipt at cards, and thereby win mo- 
ney. R. Mo. 776. (a) ; 5 


(4) In all ſuch cafes an action for money had and received will lie, and is therefor 
more eligible as being better Known and undtrſtood. 1 Morgan's Vad, Mec. 164. 


(A. 2) 


ACTION upon the Caſe for a Deceipt. 


(A. 2.) Forgery, &c. 


So, if a man forge a ſtatute merchant, c. in my name and 
ue a capias upon it, whereupon I am taken. F. N. B. 96. B, 
Reg. 112. 5. 114. 6. 115. a. 

Or, forge a grant of a preſentation, and make uſe of it in a 
court chriſtian. F. N. B. 96. C. Reg. 112. ö. 116. b. 

Or, forge letters of reſignation of a benefice. V. N. B. gg. K. 


Vide Reg. 114. 6. x 
So, if he obtain money from another by counterfeit letters to 


his ſervant. R. 2 Cro. 223. 
| $o, if he raze the name of the obligor out of a bond, and 
inſert the name of A. and then fue him, 1 Ry. 100; J. 15. 

Or, if a parſon raze the name of A. and inſert B. and public 
him in the church as excommunicated. R. 1 Rel. 100. J. 20. 


Gro, El, 838. ; 
(A. 3.) Perſonating. 


So, it lies, if a man falſely perſonate another; as, if a man 
ſue a writ in my name without my privity, for which writ a fine 
ought to be paid in Chancery; (as the courſe is for every writ of 
debt of the value of 4o/. or more, and for cvery precipe quod 
reddat, except right patent, for land of the annual value of five 
marks.) F. N. B. 25. E. Reg. 112. &. 

Or, purchaſe a quare impedit in my name, without my privity ; 
and then abate it, or be nonſuited. F. N. B. 96. 6 Reg. 
112. 4. 5 | 

Or, ſue a capiat, Cc. in my name againſt A. whereby he is 
arreſted, 7 Co. 4. 6. 

Tho' the proceſs be erroneous; for the defendant cannot take 
advantage of the error. R. 7 Co. 4. 6. 

So, it a man appear in court in the name of another, and 
confeſs the action. F. N. B. 97. a. | 

Or, acknowledying a fine, Reg. 113. 6. 

Or, become bail in an action there depending. 

Or, acknowledge'a ſtatute in the name of another. F. N. B. 
100. a, 1 Rol. Ab, 100. J. 5. 

Or a judgment or recogniſance. 1 Rol. 100. J. 5. 

So, if a man is ſworn upon an inqueſt in the name of another 
who is umpaneled. Per tuo J. Mar. 81. 

80, if a man falſly affirms to A. who hag money to deliver to 
B. that he is B. R. Mo. 5 38. 


(A. 4.) Tortious Proceeding in Law. 


So, if a man proceed againſt another at law deceptive ; 
tenant in ancient demeſne levy a fine in C. B. to make his lan 


1 
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— 


it Vide Aftio 
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frank-free, the lord ſhall have deceipt, and ſhall avoid the fine. piracy, (A) 


2 Inſt. 216, 217. in marg. F. N. B. 98. A. 10 Co. 50. 4. 
Pide in Ancient Demeſne, (E. 2.) 
Q4 do, 
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ACTION upon the Caſe for a Deceipt. 


So, if more lands are inſerted in a fine, than the conuſor in. 
tended, deceipt lies, and the fine ſhall be avoided. 2 If. 216. 
So, upon the fat, M. Ch. 9 H. 3. 24. if the tenant purchaſe 
2 præcipe in capite, by which the lord loſes his court; the lord 
have deceipt, and recover his damages, but ſhall not avoid the 
judgment, 2 Inf. 39, 1 Rl. 101. J. 25. F. N. B. 98. M. 
So, if a man make uſe of the proceſs of law for delay: 
if A. having recovered againſt B. in an aſſiſe, remove the 4 
into B. K. or C. B. to have execution of the damages, and Z, 
to defraud the execution ſues a writ to remove the record into 
Chancery upon a ſurmiſe that he will ſue an attaint, but does not 
ſue an attaint. F. N. B. 96. E. Reg. 113. | 
If a man ſue a protection for delay; as, a protection quiz 


"oraturus, when he is within the kingdom. F. N. B. 9). 


R. 1 Rol. 100. J. 25.355 : 
A protection quia profeturus, when he does not go. 1 Ry, 
100. J. 28. Reg. 113. ö. Vide F. N. B. 97. ö. in margin. 
Otherwiſe if he be ſtayed by ſickneſa. 1 Rol. 100. J. zo. 
So, if he confeſſes a judgment to A. to defeat an action brought 
againſt him by B. X Carth. 4. 
So, if a man procure a vexatious ſuit; as, if a man ſue a 


ca pias upon a forged ſtatute. F. N. B. 96. B. 


If a man procure another to commence an action in any court 
againſt A. to vex him. F. N. B. 98. N. 2 Inſt, 444. 1 Sal. 14, 

Or ſue in the name of another upon a recognizance ſatisfied, 
F. N. B. 100. B. 

Or, ſue in the name of A. without his privity z tho! it be for 2 
juſt debt. R. Mar. 48. 1 Rol. 101. J. 50. 

Or, procure a ſcire facias to be ſued, and two Nichils returned 
againſt him, who was not bail. R. Cro. El. 628. 

Or, proſecute the bail, when he knew the principal was ſur- 
rendered. R. 2 Cro. 667. 

So, if a man chaſe A. 's cattle into B. 's cloſe, per quod he is 
ſubjeCted to an action by B. 1 Rol. 100. J. 52. 

Or, make uſe of proceſs vexatiouſly ; as if after a debt levied 
by fier; facias, knowing it, he ſues another fieri facias for vexa- 
2 1 Nl. 103. J. 5. 34. legs 1 nd; 2. KR. Hd. 
205, 266, (a) | 

Otherwiſe, if he knew nothing of the firſt execution. Agr. 
Hob. 266. 

So, if he takes A. s goods ſcienter, upon an attachment againſt 
R. R. 1 Sid. 183. I Lev. 129. 

Tho! the ſcienter is omitted. 1 Lev. 129. 

So, if a man arreſt another in Londn, when he knows that he 
was formerly diſcharged upon an arreſt there by habeas corpus 
for a priority of ſuit. 1 Rl. 102. JI. 10. 

If the ball remove a cauſe in London by habeas corpus into B. R. 
and there put in inſufficient bail by which the firſt bail in Londen 
are diſcharged, after a procedendo, R. 1 Rol. 102. J. 40. R. 
Cro. El. 714, 


(2) In this caſe, it is conceived, the court would on motion order te ſecond 


| Executivn to be ſet. aſide, and the goods to be reſtored, 1 Morgan's Vaude Mer. 166. 
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80, if the bail inform the clerks of B. R. deceptive, that the 
{-cond bail is ſufficient 3 though they do not procure the . habeas 
uf. R. 1 Rol. 102. J. 50. 
50, if a man ſue vexatiouſſy; as, if he ſue in an inferior 
court, and has judgment, and execution, when the defendant 
knew nothing of the ſuit. Lut. 67. 

Or, ſue in the ſpiritual court, till the defendant be excom- 
municated, who knew nothing of the ſuit, X. 1 Sid. 463. 
292. > 
— fue there upon the fame of incontinency, when there was 

no ſuch fame. R. Cro. Car. 291. . 

Or, maliciouſly procure a falſe preſentment there. Dub. 

Cro. 356. 

i if be fue in the ſpiritual court where it appears by the libel that 
the court has no juriſdiction. R. 2 Cm. 134. 

So, if he ſue in an an inferior court, knowing that the cauſe 
of action aroſe out of the juriſdiction. Lut. 1571. 1566, 1567, 
R. Shin. 131. Vide poſts (E. 1.) 

Otherwiſe, if it be not alledged, that the plaintiff knew it. 
Lut. 9357937, 1566, 1567. 

So, it he lay his action in a county, where he knows the de- 
ſendant does not inhabit, with intent to outlaw him. N. 
Rl. 103. J. 15. Lane 50. 

If he alledge damages to 00. where he has not cauſe of action 
for more than 40 J. with intent to ouſt the party of bail. R. 
3 Lev. 211. Lut. 1572. 1 Sal. 14, 15. R. 1 Sid. 424. 
1 Med. 4. Vide poſt. (A. 10.) 

Butan attachment does not lie for this, as a contempt to the 
court. R. 2 Mod. Ca. 227. 

So, if a man exhibit falſe articles to a maſter in Chanc 
zpainſt A. upon which he is bound to his good behaviour. . 
1 Kol. 33. J. 30. | 

If he ſue for tithes in the ſpiritual court when he had made a 
compoſition, Heb. 205, 6. Vide poft. (E. 1.) | 

So, if a man cauſe another to be arreſted malitigſe without 
cauſe, Dub, 3 Lev, 210. Semb. Lut. 68. Per Heb, 267. 
Per Pemb. 2 Mod. 52. Semb. Per C. B. H. 8. Ann. inter Bird 
end Line, ( reported Comynss Reports 190, 193. ( cont. 1 Sal. 14. 
Fide poſt. (E. 1.) 

But it does not lie before the original action is determined. 
R. in. C. B. H. 8. Ann. inter Bird and Line, ( reported in Comyns's 
Reports 190, 193.) P. 1 Sal. 15. 

So, if a man join any one in a ſuit by colluſion; as, if a man 
ſue two as executors, and one of them is not an executor, and 
he confeſſes the action, the true executor ſhall have deceipt, and 
recover ſo much in damages. F. N. B. 98. H. (a) 

8o, if a man imbezil a writ, deceipt lies againſt him, 
F 0 N, B. 98. 4 


le) In this caſe it would be better to move the court to ſet aſide the judgment with 
ei. 2 Morgan's Vade Mec, Or 
U 
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Qr, procure another to imbezil it, if it be imbezilled. F. V. z 
98. * | . 2 . . 
(A. 5.) For Deccipt in his Truſt. 


So, if a man being entruſted in his profeſſion, deceive him 
who intruſted him; as if a man retained of counſel, become after. 
wards of counſel with the other party in the ſame cauſe. 1 Ry, 
91. J. 34. 
Or, diſcover the evidence, or ſecrets of the cauſe. 
Or, being retained to attend at ſuch a day at Guildhall, does 


not come; whereby the cauſe is loſt, 1 Rol. 91. J. 36, 


So, if an attorney act deceptive to the prejudice of his client; 
as, if by colluſion with the demandant he make default in 2 
real action; whereby the land is loſt, F. N. B. 96. D. 1 Rv, 
95. J. 40. Reg. 113. a. | | 

90, if he appear without warrant, and make default by col. 


luſion. F. N. B. 96. E. Reg. 113. a. | 

Or, file a writ of ſeiſin with the ſheriff, when there was no 
judgment; whereby his client is ouſted of his land, 1 Rl. 93. 
& is. OT 
So, if the ſervant of a merchant put goods upon land before 
the cuſtoms paid; whereby they are forfcited. R. 1 Kal. 105, 


& 40. 2 Cro. 265. 
If a ſhepherd procure ſheep committed to his care to be ſeized 


as eltrays. R. 1 Kal. 101. J. 10. Al. 3. 


(A. 6.) In his Office, 


So, if an officer, being intruſted by the law, act deceptive 
in his office ; as if a ſheriff return the tenant ſummoned by which 


he loſes the land, when he was not ſummoned : the tenant ſhall 


have deceipt, and be reſtored to the land. F. N. B. 97. C. D. 
And, the tenant ſhall have deceipt after judgment for the 
demandant before his entry; otherwiſe he may delay his entry; 


till the viewers and ſummoners are dead: but, whether he was 


ſummoned or not, cannot be tried but by examination of the 
viewers, ſummoners, and pernors. F. N. B. 97. C. 

And, if the demandant makes a feoffment, deceipt lies againſt 
him, his feoffees and the ſheriff, F. N. B. 97. C. 

And if the demandant, and ſheriff are dead, it lies againſt the 


| heir of the demandant, F. N. B. 97. C. 


So, in an execution upon a recognizance, if the ſheriff return 
the defendant ' ſummoned, when he was not ſummoned, by 
which the plaintiff has execution ; the defendant ſhall have 
deceipt againſt the plaintiff, and the ſheriff, and ſhall have 
reſtitution z and the ſheriff ſhall be puniſhed for his falfity, 
FH. N. B. 97. D. 

So, if the plaintiff recover in waſte, where the defendant wa 


not ſummoned. F. N. B. 98, B. 9 
93 
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69, if huſband and wife loſe by default, the land of the wiſe, 
jeceipt les for them; or for the wife after the death of her 
huhand. F. N. B. 98. C. 99. B. d ä | | 

80, if a plantiff in a quare impedit recover by default, when 
ma defendant was not ſummoned; he ſhall have deceipt, and 
thereupon a writ to the biſhop. F. N. B. 98. G. | 

So, in an annuity, and ci facias upon it, if the plaintiff re- 
cover by default, when the defendant was not ſummoned, 

N. B. 98. S. 

J — if . vouchee loſc by default, when he was not ſummoned. 


F. N. B. 98. A. 

And, if a defendant loſe by default, not being ſummoned, 
dceipt lies; tho' the king was demandant, F. N. B. g. F. 

So, if the eſcheator return a writ directed to him, without 
taking an inqueſt; though he be an officer of record. F. N. B. 
100. C. D. Reg. 115. b. 

So, if the under-eſcheator make a return diſferent from the 
office found by the eſcheator. F. N. B. 100. C. 1 Ra. 92, 
J. 20. 9 H. 6. 60. a 

So, if a ſheriff act wrongfully in the county court, without 
the aſſent of the ſuitors. 1 Kl. 92. J. 10, a 
Il bailiffs in ancient demeſue proceed after the record removed. 
1 Rl. 92. I. 15. | ' 

90, if a ſheriff make a falſe return, I R:l. 92. J. 237 35. 
94. . T0. 2 Inf. 45 2. ä 

If an officer of a corporation make a falſe return upon a 
mandamus. 11 Co. 99. ö. | 

So, if a ſheriff return a juror, who has no iſſues; by which 
his ſucceſſor is charged with the Flues. 1 Na. 92. J. 30. 

Or, commit the return of a pannel to another who has not 
the return of writs whereby the pannel is quaſhed. 1 Ro. 93. J. 5. 

So, if a ſummoner in the Spiritual Court cite any one into the 
Spiritual Court for vexation, without proceſs againſt him, 

. I Rel. 93. I. 30. 

Or, return any one warned, when he was not; whereby he is 
excommunicated. R. 1 Rel. 92. J. 45. D. Mar. pl. 169. R. 
2 Cro. 351, R. Mo. 835. 2 Bul. 264. | : 

Vide For misfeaſance in an officer, Actiam upon the caſe for miſ- 
feaſance, (A. 1.)—PFor neglect in an officer, Aion upon the caſe 
for negligence, (A. 2.) 


(A. 7.) In his Trade. 


So, if a man, who profeſſes ſkill, deceives him who confides in 
his ſkill: as, if a ſmith lame my horſe. 1 Rl. 91. J. 51. 
I Sand, 3 12. | 

If a farrier take upon him to cure my horſe being graveled in 
his feet, and by his negligence and imprudence kill him. R. 
1 Ril. 91. J. 54. 105. J. 15. | 

Or, kill him by bad medicines. 1 Rel. 91. J. 45. 

So, if a common ſurgeon maim my hand, by his ignorance in 
the cure. Vide 1 Rol. 91. J. 47. ic; 7 17. 

[4, 
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fA.8.) 
By falſe af- 
farmation., 
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A. breaks his leg, it is ſet, the callous formed, he can ſet his 
foot to the ground and walk with crutches; ſends for B. an 
apothecary, to take off the bandage : the apothecary deſires C 
a ſurgeon to be ſent for, who puts an unknown ſteel inſtrument 
on the leg. Afterwards C. takes up the leg and nods to B. who 
puts it on his knee ; the leg cracks, the callous is broke ; action 
lies againſt B. and C. jointly, though both eminent in knowledge 
and good character. They were trying experiments; that is, 
acting raſhly ; and acting raſhly is acting ignorantly, Hater v. 
Baker, M. 8 C. 3. 2 Wil. 359.] 2 

So, if a taylor have cloth delivered to him to make cloathe 
and make them inartificially, Semb. 1 Vent. 268, 9. 4}, 
Ent, 12, . | 

Vide poſt. (F. 3.) 


(A. 8.) In a Sale. 
So, if a a man by a falſe affirmation of a thing within his 
knowledge deceive in the ſale of goods: as if a taverner {ell 
wine for ſound and good, which he knows to be corrupt, 
1 Rl. go. I. 30. 2 Rl. 5. 
Or, give any one to eat corrupt meat; or drink. 1 Rl. go, 


I. 35. for it is ordained, that no one ſhall ſell corrupt viQuals, 


if he knows it. Kit. 174. as 
If a merchant ſell cloth, that he knows to be badly fulled, 


I Kol. go, I, 38. Kit. 174. a. 


So, if one ſell ſtone for bezoar, when he knows it not to be 
ſo, K. 2 Cro. 469. Vide 2 Cre. 4. | 

So, if a man ſell goods as his, when they are the goods of a 
ſtranger, without an expreſs warranty. Per tao J. cant. 2 Cro, 
197. KR. acc. 1 Rl. go, J. 45, 50. R. 2 Cro. 474. 

So, if the ſeller ſay, that they are the goods of A. which he 
has authority to ſell, when they are the goods of another; tho 
it is not averred, that he knew them to be the goods of a ſtranger. 
R. 1650, 1 Nel. 91. J. 5. ö 

So, if he ſell an horſe affirming him to have been his horſz 
from a colt, when he was not. R. 1 Rl. 91. J. 10. 

If he fell a ſtone or jewels, affirming them to be good, when 
they are not. Cont, without warranty, but And. acc. 2 Cro. 4. 
Semb. acc. 2 Cro. 469. Per Poph. Dy. 75. a. in marg. 

So, if he ſell land, affirming the rent to be ſo much, when it 
is not; for the rent is certain, and lies within his own knowledge. 
R. 1 Sid. 146. 1 Lev. 102. X. 1 Sal. 211. 

If he ſell land, affirming that he had a good title, when he 
knew he had no title. R. Ms, 126. 3 

If he ſell tithes, knowing that he had no right to them. R. 
Mo. 467. 2 

And, where the ſeller has the poſſeſſion of goods, the bare 
affirmation that they are his, is ſufficient to have an action of 
deceipt, if they are not. R. 1 Sal. 210. R. 3 Med, 201. 


8/1, 68, . Carth, O. 
| 9 And 
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And in theſe caſes, the aCtion lies before the, goods are taken 


by the owner. R. 2 Cro. 474. j 
And, tho' the money is not paid for them. R. 9 H. 7. 21. 6 


(A. 9.) Or other Falſity. 


80, if a man contract to enfeoff A. of ſuch land; and after- 
wards enfeoff another. F. N. B. 98. F. 1 Rol. 101. J. 35. 

Or, before feoffment to A. acknowledge a ſtatute, c. or 
make other incumbrance. 

So, if a man enfeoff another, upon condition to re-enfeoff 
him, who before acknowledges a ſtatute, c. 1 Rol. 101. 
. 32. | 
5 if a woman give a man blanda verba equipollentia to à pro- 
miſe of marriage z whereby ſhe obtains of him preſents and other 
ſervices. R. Cro. El. 79. 

If a man, being married, pretend himſelf ſingle, and inveigle 
another to marriage. R. Skin. 119. 

So, if a clothier ſell bad cloths, upon which he put the mark 
of another, who made good cloths. X. 2 Cre. 471. 


(A. 10.) For a falſe Affirmation upon other Occaſions, 


So, if a man by a falſe affirmance of a thing within his 
knowledge procure a fact to be done, which otherwiſe would not 
be done: as, if A. ſend his ſervant to buy an horſe, who buys 
it and pays for it, and the ſeller affirms to 4. that he was not 
paid, whereby A. pays him. R. 1 Rol. 106. J. 20. 

If a man athrm himſelf of full age, when he is an infant; and 
thereby procure money to be lent to him upon mortgage. 1 Sid. 
183. 
If a man affirm, that a defendant arreſted at his ſuit, owes 
him 5,000/. when he does not; whereby he lies in priſon for 
want of bail. X. 1 Sid. 424. Per Twiſd, 1 Sid. 463. 


(A. 11.) For a falſe Warranty. 


80 deceit lies, when a upon a ſale a man warrants that, which 
aſterwards appears to be falſe : as, if he warrant the cloth ſold 
to be of ſuch a length. F. N. B. 98. X. K. 11 Fd. 4. 6. 

; If he warraut an horſe to be ſound. - 1 Rl. 90. J. 20, 97. 
16. 
„Or, a ton of wine. 1 Rol. 96. /. 19. 

Or, wool to be merchandizable, when it is full of moths. 
1 Rel. 96. J. 40. 8 

So, if a common carrier of cattle over the Humber warrant the 


carriage of an horſe ſafely; and he periſhes by the boat's being 


overloaded with other horſes. 1 Rel. 96. J. 47. 
50, if a man warrant a bale to be only of 800 15. weight, 
which is of 2,000 lb. whereby the carrier loſcs his horſes by the 
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(6) See in 1 Merg. Vad. Mc. 177, 0 remark, doubting the law is this cafe, 
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If he warrant rent to be ſo much, when it is not, R. 1 Sid. 
146. by | 
Or, land to be of ſuch a value, when it is not. Tv. 20. 
And the action lies, though the warranty be by pars, . 


N. B. 98. K. 
And ſaying, that the goods are his, is ſufficient, where ths 


ſeller has the poſſeſſion. N. 1 Sal. 210. 


But, where the ſeller has not the poſſe ſſion, there mult be au 


_ expreſs warranty, that he has the property of the goods. Big, 


So, a warranty of land muſt be expreſs, whether the ſeller be 
in poſſeſſion or not. Ibid. | 
Though the warranty extend to a future time. F. N. B. 

As, if a man warrant, that a ſhip ſhall return ſafe, R. 1 Na. 
97. J. 27. 

That A. ſhall live for a year; tho' it is uncertain, and not in 
his power. R. 1 Ra. 97. J. 30. | | 

That ſheep are ſound and will continue ſo for a year, Per 


roy 1 Rel. 97. l. 25. | 
ough the illneſs was ſecret and not known to the ſeller, 
Semb. Dy. 7.5. a. in marg. 

80 if the malady by poſſibility was not viſible yz as, if a man 


warrant an horſe to be ſound, (wind and limb, ) and he had but one 


eye; for that perhaps was not diſcerned, and it ſhall be in- 
tended that it was not, when the jury find quod watrantizavit: 
R. 1 Sal, 211 

But, the words of a warranty ſhall have a reaſonable con- 
ſtruction; as, if a min take ſheep to depaſture, and warrant 
that he will keep them ſound in his land ; that ſhall be jntended, 
that his paſture ſhall not infect them; but an action does not 


lie, if they were unſound at the time of the warranty. K. 


1 Rol. 97. J. 35 
The warranty muſt be made upon the bargain, and at the 


time of the bargain; otherwiſe it is not good, without decd- 


F. N. B. 98. K. R. 2 Cre. 630. Vide pl. (F. z.) 
Aud therefore, if a man aſfirm himſelf owner, and ſell ſeven 
days afterwards; deceipt does not lie upon this affirmance, 


| Semb. 2 Cre. 197. 


[So if A. offers a ſword to ſale to B. with warranty that the 


hilt is ſilver, refuſes the money offered, and goes away, then 


returns and ſells it to B. for leſs money without warranty, the 
firft warranty will not extend to this ſale, Anon. H. 7 G. 
Str. 414.] 

If he ſell goods to be delivered afterwards, and at the time of 


the delivery warrant them to be good, the warranty is void- 
Dy. 76. ds | 


So, it muſt be made by him who ſells; and therefore, if 2 


ſervant, or apprentice, upon a ſale of goods for his maſter war- 
rant them, it will be a void warranty; for it is the ſale of the 


maſter. 2 Kol. 270. (a) 


Yet, 
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Fet, if a man warrant, an horſe to be ſound before ſale, upon 
which the other buys him; an action lies; for the warranty was 
the cauſe of the buying. Adm. 1 Rol. 96. J. 5. 

Or, before the money paid; for tliat compleats the bargain, 
R. 1 Sal. 211. 

So, a warranty to do a thing in futuro does not bind without 
deed; for it ſounds in covenant; as, if a man warrant, that he 
will purchaſe ſuch a manor ; an action does not lie, if he do not. 
1 Ru. 96. J. 37- 

Or, if a counſel warrant, that he will gain ſuch a cauſe, and 
do not. 1 Rol. 96. J. 32. 

Or, if a man warrant, that ſuch ſeed will grow. 11 Ed. 

6. 

A That an horſe will carry him ten miles in two hours. Kit. 
174.5 & 1 Ed. 4. 6. 

So, a warranty does not bind, when it is apparently falſe in 
the view, or knowledge of the vendee: as, if a man warrant 2 
horſe apparently blind to be ſound, and the vendee ſees him. 
Kit. 174. 4. 2 Rol. 5. 

Or, warrant cloth to be murry, when it is blue, and the ven- 
dee ſees it. Kit. 174. b. 11 Ed. 4. 6. b. 

But, if a man ſell an horſe, that has a falſe or counterfeit eye, 
an action lies. 2 Kol. 5. 


(B) Againſt whom it lies. 


ECEIP'T ſhall be brought againſt all the parties to the 
deceipt. 

As, if a heriff return the tenant ſummoned, when he was 
not ſummoned; whereby the demandant recovers by default; it 
thall be brought againit the demandant and the ſheriff, F. N. 
B. 97. C. 

And if the demandant afterwards enfeoff A. it ſhall be brought 
againſt the demandant, feoffee, and ſheriff. Mid. 

And, if the demandant die, it ſhall be brought againſt his 
heir. F. N. B. 97. C. 

So, if one of the coroners ſees the party, and they all return, 
nn eft inventus; an action upon the caſe lies againſt them all for 

a falſe return, Semb, 2 Mod. 23. 

So, if one of the coroners permit an eſcape. Dub. if the 
other knows nothing of it, nor joins in the return. 3 Lev. 399. 

So, if an attorney file an habere facias poyſe/ſionem with the ſne- 
if, when there is no record of it; it ſhall be brought againſt 
the attorney and the ſheriff. F. N. B. 98. 0. 

If a man act only as ſervant, the action ſhall be brought againſt 
his maſter: as if the ſervant of a taverner ſell corrupted wine; 
tho' his maſter do not command him to ſell it to ſuch particular 
perſon, 1 Rol. 95. J. 15. 

Tho? the ſervant knew it to be corrupted; for he did it only as 
a ſervant, 1 Rel, 95. J. 20. 


So, 
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ACTION upon the Caſe for a Deceipt. 


So, where a ſervant in any caſe ſells by the command and co. 
vin of his maſter; for it is the ſale of the maſter, 1 Ry, 95. 
J. 10. | | 

If a ſervant of a goldſmith, by order of his maſter, (ell plate 
or jewels for good, which are falſe. R. 2 Cro. 471. 2 Re, 
55 26. 

So, in all cafes, where a ſervant acts in execution of an 2. 
thority given by his maſter, the maſter ſhall be charged by his 
act. R. 1 Sal. 282. 2 Sal. 446. 

If a factor fell one ſort of goods for another, the merchan: 
{hall be charged. R. 1 Sal. 289. 

So, If a bailiff permit an eſcape, an action lies againſt the 
ſheriff, 1 Rol. 94. /. 30. 1 Sal. 18. 

So, if an under- ſheriff make a mandavi balliuo to one, who has 
no return; whereby the pannel is quaſhed, 1 Rol. 94. J. 25. 

Or, if the ſheriff take upon him to return the anſwer of zu 
old bailiff of a franchiſe after his removal, which is falſe, P. 
1 Rol. 9g. I. 35. 

But, if a ſervant is guilty of a deceipt without the covin of hit 
maſter, an action lies againſt the ſervant; for it is a perſonal 
wrong, and falſity : as, if a ſervant, who is my merchant, ſel 
falſe merchandize in a fair of his own head; for the maſter does 
not command him to ſell to any one in particular. 9 H. 6, 53. 
b. R. Bridg. 127. 1 Rel. 95. I. 5. | 

[It lies againſt the maſter for a fraud of the ſervant in bis 
trade, tho' the maſter was ignorant of it. Grammar v. Nixm, 
A. 1t G. Sir. 653:] 

If an under-ſheriff imbezil a writ, an action lies againſt him. 
Semb. 1 Rol. 94. J. 20. N 

Or, upon a writ delivered to him make a ſummons, and do 
not return the writ; for perhaps the ſheriff had not notice of it. 
R. 1 Rol. 94. I. 35. 1 Leo. 146. Cre. El. 175. 

If an under-bailiff upon a warrant levy the debt, and after- 
wards conceals the writ. R. 1 Rel. 94. J. 45. 

If an under-ſheriff ſuffer an eſcape, the party may charge him, 
if he will. R. 1 Leo. 146. | 

If the under-ſteward of an inferior court proceed after an ha- 
beas corpus delivered. R. 3 Leo. g. 

If the ſervant of a poſt-maſter ſteal goods delivered to him to 
be carried by the poſt. Sal. 441. 

If a ſervant act contrary to the direction of his maſter, and his 
maſter diſagree to it. R. Sal. 442. 

So, if a ſervant make an expreſs warranty: as, if a ſervant 
leaſe land for his maſter, reſerving the rent to his maſter, and to 
invite the leſſee to take the leaſe, promiſe that he ſhall enjoy 1! 
without incumbrance ; if the land be incumbred, an action may 
be againſt the ſervant. R. 1 Rol. gs. J. 30. 

So, if a gaoler permit a voluntary eſcape, an action lies againſt 
him; tho' not for a negligent eſcape. Sal. 18. 

If a ſervant directed by a goldſmith, his maſter, to ſell a falſe 


jewel to the king of Barbary, procure 4. without the privity 5 
13 


ACTION upon the Caſe for a Deceipt. 


is maſter to ſell it, who was afterwards impriſoned till he re- 
ſunded the moncy paid, A. ſhall not have an action againſt the 
maſter. K. 2 Kol. 5, 26, 2 Cro. 468. 


(C) By Whom it lies. 


F a man loſe by default in a precipe quad reddat, his heir after 
his death may have deceipt. F. N. B. 98. 2, 

So, if there be execution by default upon a recognizance, and 
the defendant die, his executors ſhall have deceipt, and ſhall be 
reſtored. J. N. B. 98. R. 

If tenant for term of life, or in fee in ancient demeſue, levy a 
fine at common law, the lord being only tenant for life thall have 
deceipt to annul the fine, F. N. B. go. E. 

And, after his death, he in the reverſion. Hid. 

But he in the reverſion {hall not have deceipt, if the tenant for 
life loſe by default. 1b:d. 

So, if a man apply bad medicines, to the maiming of a ſer- 
rant, the maſter ſhall have an action; for he has a prejudice by 
the loſs of his ſervice. R. 1 Rel. 98. J. 15. 

So, if a ſervant be cozened of his maſter's money, the maſter 
ſhall have the action. R. 1 Rel, 98. J. 12. ä 


(D) At what Time it lies. 
F there be judgment againſt the tenant by default, who was 


not ſummoned, deceipt lies before the entry of the deman- 
dant; otherwiſe he may delay his entry, until the ſun.moners 
and viewers are dead. F. N. B. 97. C. 

So, if A. fell goods as his, when they are not, deceipt lies be- 
fore the owner ſeizes the goods; for if he wait till an inter- 
ruption by the owner, the party may be dead. R. 1 Kc. 98. D. 

If a man make a ſale with warranty, an action lies before the 
money paid; for the defendant may have debt ſcr his money. 
Ait. 174. . Vide 1 Sal. 211. 

Vide ante, (A. 4.) 


(E) Then Decefpt does not lie. 
(E. 1.) For a judicial Act. 


Ret deceit does not lie againſt him, who acts judicially ; 
altho” he prejudices another: as, if a judge of record give a 
falſe judgment. 1 Rel. 92. J. 7. 

If the ſheriff, with the aſſent of the ſuitors, quaſh an eſſoin 
erroneouſly, 1 Rel. 92. J. 10. | 

If a ſheriff has a court by preſcription, and executes proceſs, 
nn action does not lie for any thing that he does there. R. 
1 Kal. 29. . 25 

Nor, againſt him, who ſues in a proper court without cauſe: 
%, if one ſue in the ſpiritual court for tithes, after payment. 
R. Cre, El. 836. Vide Hob. 205, 6. Vide ante (A. 4.) 
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Nor, for tithes of groſs trees. R. 2 Cro. 134. Hab. 204, jv 
margs Per Hale, Hatd. 196. f 

If he ſue in an inferior court, without any cauſe of action 
within the juriſdiction. Lut. 15 70. Semb Sho. 254. 4 Mod, 1 J 
Vide ante, (A. 4.) 


(E. 2.) For a prejudice without a Truſt; 


Nor, againſt him, who is not ſpecially intruſted, nor profeſ:, 
ſkill; tho' he does a prejudice : as if a man not retained, gif. 
cover the evidence ſhewn to him. 1 Rel. 91. J. 40. 

Or, afterwards become of counſel with the other party. Id. 

If a man not profeſſing the cuie, kill an horſe by bad medi- 
cine. 1 Rel. 91. J. 45. 

Or, maim the hand of another by ignorance in the cute. 
1 Rel. 91. FA 47. | 


(E. 3.) For an unſucceſsſul Endeavour in his Truſt, Er. 


Nor againſt ® man intruſted, if he does his endeavour; tho 
he do not ſucceed : as, an action does not lie againſt the counſel 
retained in ſuch a cauſe, if he does his duty, tho' he do not pre- 
vails 1 Rel. 91. J. 30. 

Nor, againſt a ſurgeon, who uſes his diligence z tho he do 
not cure. 1 Rol. 105. I. 20. 

Nor, does it lie againſt a man intruſted, for the neglect of a 
thing, which he was not bound to do: as, it an attorney make 
default at Nif Prius; for he was not bound to go to N/ Prize, 


1 Rol. 95. J. 47. 


So, if conuſance be demanded by a franchiſc, and he make 
default there; for tho' he remains attorney, he is not bound ts 


0 thither. 1 Rl. 95. J. 45. (a). 


(E. 4.) For a Falſity, without Warranty. 


Nor, does it lie againſt him, who fells without wartanty, it 
the thing ſold had a viſible matady, which the vendee had au 
opportunity of diſcovering: as, if a man fell a horle, that he 
knew to be lame, or that had ſplint, ſpavin, Cc. which the veu- 
dee might perceive by inſpection. Ki. 174. 

So, if a man ſell corrupted wine, if the vendee or his ſervant 
taſte, and approve of it. Kit. 174. (6) I 

If he ſell land, to which he had not a good title; when he 
does not offer it to ſale, but the other proffers himſelf to be 
a purchaſer. Per Gawdy, Mo. 126. 


(a) It is apprehended that the two laſt caſes are not proper apphcaticns of the 
principle; it is certainly the cuty of the attorney to attend. 

(5) Note; Now that the art of 5rexcing tone is arrived. to ſuch perfection, a8 that 
even tolerable judges cannot diſtinguiſh, by the taſte, the manufaQured from the 
real; and there may be ingredients in the compoſition, deſtructive to the bealth, 
which are not perceptible to the tate; it ſeems reaſonable that an ation ſhould b. 
milatained upon due proof, 1 Morg, Ved. Mec. 134. 8 

8 90, 
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Sg, if the malady be internal, and not viſible to the vendee : 
as, if a man fall a horle ſick in his body. Cont. 20 H. 635. 
vb. ” Rall. YO». J. 41. : . 

Nor, does it lie, tho' the vendor affirm falſely of the value: 
as, if he affirm, that land, or jewels, are of fo much value, when 
they ate not. R. 1 Sid, 146. 1 Lev. 102. R. Tel. 20. 

So, if he afhrm falſely af his right, when another has the poſ- 
ſellon: as, if a parſon tay, that he is incumbent, and has a right 
to ſell the tithes, and upon that ſells them; when he was not 
incumbents N. Per two F. 2 Cre. 197. | 

So, if he affirm, that he was offered Tſo much by A. for the 
thing fold z when he was not. N. 1 Ru, 101. J. 40. 1 Sid, 


146. | | 
80 if he knew not the defect at the time of the ſale, an ac- 
on does not lie. So, if the vendor athrm, and ſell an horſe ſor 
his own goods, if he did not know the contrary. R. Al. 91. 
[{ he atfirm a ſtone fold by him to be bezoar, when it was not 
for perhaps he did not know it. RK. cent. in B. R. but the judg- 
ment was reverſed. 2 Co. 4. 2 Rol. 5. (a) 


(E. 5.) When there is another Remedy, 


Nor, does it lie for a falſity, when the party may avoid it by 
plea: as, if a man counterfeit my name to a bond; for I may - 
picad, non eff factum. 1 Rel. 100. J. 10. | 

If a man ſue for tithes in the ſpiritual court, and when the 
defendant had two witneſſes to prove payment, diſcantinues, and 
after the death of one of the witneſſes, ſues again. R. 1 Noi. 
102. 1, 2. Cro. El. 836. for the defendant may have a prohi- 
bition. N 
So, if a man after the payment of a debt, and a releaſe given, 
be taken in execution again; for he may have an audita querela; 
R. 1 Rol. 102. J. 15. (6) 

So, if a man be taken up by erroneous proceſs; for he may 
be aided by writ of error. R. 1 Rel. 102. J. 25. 

Otherwiſe, when he cannot take adventage by writ of error, 
K. 7 Ca 4. b. 

So, if a bailiff make a falie affidavit upon an arreſt; whereby 
4. is committed to priſon. R. 1 N.. 33. I. 35. for ke may be 
indicted for perjury. | | 


(a) Note; In ſeveral of theſe caſes, the me: ning muſt be that ia action of Deceię: 
will not lie, for ſurely if there be a warranty, altho' the ſeller did not know of the 
defect, an action lies upon his warranty. The true diftintion ſeems to be, that 
where tle deceipt may eaſiiy appear to the vendee, who derends en his own judgment, 
an acion will not lie; and that where the deceipt is not eanly perceived, and cen oc dile 
corered only by connoifletirs, and is ſuch that the gener:lity of mankind, cannot, 
2 — for the commodity, find out, an action Will lie. 1 Meorg. Vad; 

& 18 5. bs 
() An audita querela is now ve:y ſeldom uſed, the court in moſt inftances re- 
Veving the party on motion: in the preſent caſe the beſt mode wotld be to pay the 
money into the hands of the ſheriff, giving bim notice to retain it, and then move 
the coutt that the money be returned to the defendant, ard that the plaintt may 
pay the coſts of the application. 1 Ag. Fad. Mer. 186. 
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ACTION upon the Caſe for a Deccipt. 


So, if an executor, pending an action againſt him, make ; 
fraudulent ſale of his goods; for it will be a devgſlauit. Dy 
2 Rel. 2925 Zo» 4 ; 


F) The Pzoceeding in an Aﬀton fo? a Deceipt. 
(F. 1.) The Original. 


AN attion for a deceipt ſhall be ſued by original out of the 


Chancery. F. N. B. 9g. G. 
And the writ is without vi et armis z as in other actions upon 
the caſe. N N. B. oz. B. 95. Kk. 

And, if the deceipt be to the court, the writ ſhall be ad reſpyy. 
dendum tam regi quam parti. F. N. B. 95. E. Reg. 112. a, 
113. 6. 116. a. 

And the proceſs in a writ of deceipt is attachment, and diſtreſs, 
F. N. B. 100. D. | 
But ſometimes the party may ſue by original, or by a writ jus 
dicial out of the court, where the deceipt was committed, at his 
election: as if the tenant loſe by default, not being ſummoned, 
he ſhall ſue by original, or by writ out of C. B. at his pleaſure, 
F. N. B. 99 6. | | 

So, in a ſcife facias upon a recognizance, if the plaintiff has 
execution by the default of the defendant, who was not ſums 
moned, the defendant ſhall ſue by original, or by writ out of 
B. R. or C. B. F. N. B. go. H. 

And ſometimes a writ of deceipt ſhall be in nature of an audit 
querela. F. N. B. 99. J. 

As, if the demandant and his attorney file a warrant of attor- 
ney for the defendant, who was eſſoined; whereby the eſſoin is 
quaſhed, and the tenant loſes by default. #. N. B. 99. 1. Reg. 
1 14. da. 

Or, if a man acknowledge a ſtatute in the name of another, 
Reg. 114. b. 

Or, ſue a precipe in capite upon a falſe ſuggeſtion, Reg. 114, 


115. | 


(F. 2.) The Declaration. 


Deceipt ſhall be brought in the county, where the deceipt is ſup- 
poſed to be done. F. N. B. 98. L. Vide Action, (N. 5.) 
And, the venue ſhall not be changed. Vide Action, (N. 13.) 


(a) 


The declaration regularly ought to charge, that the defendant 
was /ciens of the matter, 7 which he deceived. 
And, that he did it uli et fraudulenter. 


44 


(a) Note; In an action on the caſe in the nature of a deceipt, were the plaintiff 
to declare not in the proper county, the court would on motion, on the common 


It 


affidavit, change the venue. 1 Merg. Jad. Mee, 187. 


_ ACTION upon the Caſe for a Deceipt. 


ſt ought regularly to ſhew, in what the deceipt conſiſted : as, 
bit be for requiring extravagant bail it ought to ſhew how much 
the debt was, what proceſs was ſued, and what bail demanded, 


R. 1 Sal. 1 5 . 
But it may be ſupplied by matter tantamornt ; and therefore, 


if the plaintiff declare, that the defendant improvide et incaut? ab- 


que conſderatione tact drove his horſes upon the plaintiff, it is well: 


tho" he do not alledge, that he knew the horſes to be unruly. 


N. 2 Leu. 172. ; 

80, if he alledge, that the defendant did it fats? et fraudulenter, 
that imports, that he was /cens, after verdict. Dan. 178. 

So, /cienter ſupplies the omiſſion of uli et fraudulenter, after 
verdict, R. 1 Sid. 146. 

And, if he alledge, that the defendant was /ciens of the defect, 
there is no neceſſity for a more expreſs averment, that there was 
ſuch a defect. R. Mo. 467. Dan. 178. 

So, if /crenter, and Ton et fraudulenter are omitted, it is good, 
after verdict. R. 3 Med. 261. : 

If the plaintiff declare upon a warranty, he muſt ſay, war- 
rantizando vendidit z whereby it may appear to the court, that the 
warranty was at the time of the ſale. Per two J. 2 Cro. 630, 
Vide ante, (A. 11.) 

If he declare of a deceit by one, who profeſſed (kill, as of a 
taylor for inartificially making his cloaths, he muſt ſhew, that 
he delivered materials to him for the making of them, X. 
1 Vent. 269. ; 

So, he muſt ſhew the particular defects. R. 1 Vent. 269. 


(F. 4.) The Plea, 


To an action for deceipt the defendant ſhall plead generally. 
Net Guilty, Pal. 393. 
Vide in Pleader, (2 H.) 


Vide more of Deceipt, in Covin,—Praud.— Juſtices of Peace, 
(B. zo, &c.)—Lzet, (L. 6, &c.)—Parliament, (I. 38.) 


ACTION upon the Caſe for defamation, 
(A) When an Aion fo2 Defamation lies. 


N action upon the caſe lies for defamation, if a man de- 
fame another by ſlanderous words, 

Or, if by any means he publiſh ſlander of another; as, if 2 
miniſter in his pulpit pronounce a man to be excommunicated, 
vhen he was not. 1 Rel, 37, J. 5. 

I man by letter write ſlander of another, to a third perſon, 
d. 119. 

If he inſert ſlander of him in an affidavit, foreign to the mat- 

ter of the affidavit. Dub. 3 Med. * ; 8 | 
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(B) De Scandalfs Bagnatum. 


(B. 1.) For whom it lies. 


— re 261 — 
ww * "= ö 2 0 — —ͤ— 


V.ceLibel, Y the fat. 2 R. 2. 5. confirmed by the fat. 12 N. 2. 11. 
(C. 5') none ſhall deviſe or ſpeak falſe news, lies, or other ſuch falſe 
things of the prelates, dukes, earls, barons, and other nobles, and 
reat men of the realm, and of the chancellor, treaſurer, clerk of 
the privy ſeal, ſteward of the king's houſe, juſtices of the one 
bench or the other, and other great officers of the realm; and 

he that doeth ſhall incur the pain of fat. V. I. 

Any great man, or officer of the realm, ſhall have an action 
ram pro rege quain.pra ſeipſo upon the fiat. 2 R. 2. 5. if words 
are ſpoken to the flander of him. 4 Co. 13. a. Cromneell, N. 
2 Mod. 152, 159. I R/. 78. Vide Vid. Ent. 72, 74. Vide Afiin 
upon Statute, (E. 2.) | 

So, a viſcount may have it; tho' this dignity was created ſince 
the ſtatute. R. Cro. Car. 136. Ley. 82. Pal. 565. 

So, a baron of the exchequer; tho' the ſtatute mentions only 
Juſtices of the ene bench or the other, Per. Crew, Pal. 565. Semb, 
12 Co. 134. 455 

But an action upon the fot. 2 R. 2. 5. does not lie for words 
to the flander of the king; but they ſhall be puniſhed by the . 
V. 1. 34. 2 t. 228. 12 Co. 133, 134. 

So, it does not lie for a peer; if he was not ſo at the time of 


| the ſpegking. Fal. 566. 
(B. 2.) F what Words, 


Scandalum magnatum lies if a man ſpeak againft them any 
words, which are actionable when ſpoken againſt a common pei- 
ſon. 

i So, tho' the words are not ſo certain, as to maintain an action 
N againſt a common perſon; yet if they ſound in flander, ſcands 
1 lum magnatum lies; as, if a man ſay, My lord P. ſent after mc th 
4 4 take my purſe : tho' he do not ſay, ſelonizuſly. R. 1 Lev. 277. 
1 Sid. 434. R. 1 Vent. 60. 
My Lord P. is an umtuotby man, and afts againſt law and reaſm. 
R. per three J. Atkins cont. 2 Mod. 150, 157. 1 Mod. 233. 
ſy l:rd hay mo more conſcience than à dog. 3 Bul. 226, 
Dan. 155 P 
My lord is no more to be valued than à dog. 2 Mod. 266 
1-Lev.-148 | | 
If a man ſpeak of a biſhop, You writ a letter which is again} 
| | the wword of God, the queen's authority, and to the maintenance ꝙ ſi 
| perflition, R. Cro. El. 1, | 
 - Ay lord imtriſened me, till T made him a releaſe, R. 1 Leo. 336. 
My lord A. fent for us, and put ſome in the flocks, and me in a 
place called Little Raſe. 1 Leo. 336. 
If he ſpeak of a biſhop, he ir Papiſt. Ibid. 
He is a wicked man. D. 2 Mod, 160, Vide infra. 


3 Ay 
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My brd bid me compaund the robbery, 2 Mod. 154. R. Cro. 
, 68, 
" My lord caves not hqw he comes by goods, 2 Mod. 164. 
I met A. muhem I do not ub, but my li ſent after me to take 
my purſe. R. 1 Lev. 277. 1Vent. 59. Sid. 434. 
"I have learnt your unchriflian dealing to tale my good name, life, 
land, goods, fc, R, 1 And. 121. 
He is a baſe earl, and a paltry lord, and keeps none but regues and 
raſcals like himſelf. Semb. 2 Cro. 196. 
$a, it lies for words in the courſe of a judicial proceeding, 
where the court has not juriſdiction. 2 Inft. 228. Vide poſt, 
F. 22.) Vide Action upon the Cafe for a Conſpiracy, (B.) 
But an action upon the //ut. 2 R. 2. 5. does not lie for a judi- 
cial proceeding againſt a peer by action, appeal, indictment, Cc. 
tho he be acquitted, 2 1n//, 228. Hob. 226. KX. Kel. 26, 27. 
285. a, 0 
* i does not lie, where the words do not import ſlander; as, 
if a man ſay, the carl / men by his command took goods by a forged 
warrant ; for if he did not know it to be forged it is no offence, 
Dan, 165. : 
If a man ſay of an archbiſhop, he i- . malicious biſhop. 
R. Mo. 38. | 
If A. ſay, that a Peer, being a ſujet, ought to obey the king's or- 


der; to which B. anſwers, that rs his grief, Poph, 67. 
(B. 3.) How the Proceeding ſhall be, 


If in the declaration the ſtatute be miſrecited in a material 
point, it is bad. N. 4 Co. 12. 6. Pal. 565, Vide Cro, Car. 136. 

As, quncia, for mendacia, 4 Co, 12. b. Vide Action upon 
Statute, (I.) 

But, the declaration need not recite the ſtatute at large. Vid. 
Ent. 74. Vide Action upon Statute, (H.) | 

So, if it ſay, debates, for ſlander, it is not a material variance. 
(ro. Car. 135. 

Nor, if it ſay, diſcordia inter magnates et communitatem, for, 
d ſcordia infra hoc regnum. R. Cro, Car. 135, 6. 

Nor, miſrecite the preamble, or a part, that does not vary the 
offence, R. Ley 82. Pal. 565. 

Nor ſay, mendacja, for ſcandalum. Jon. 194. 285 

Incendia domerum, where the Hat. ſays, incendia only. 
2 Mad. 99. 

It it ſay, contfafaciat mendacia, for deviſe lies, 2 Med. 98. 

li it omit, (and other great men, &c. Ibid. 


(C) Co the Slander of a Title. 
(C. 1.) When it lies, | 


W an action upon the caſe lies for ſlander of a title; as if a 
| man intending to ſell land, another ſays, that he has a leeſe 
Fit for ninety-nine years, Semb. Cro. El. 197. 2 Cro. 163. 

| R 4 Or, 
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Or, that A. has a rent-charge out of the land; whereby the 
owner cannot ſell it. Cro. El. 197. 
I know one, who hath taus leaſes of this land, which he will ny 


part with, R. Cro. El. 427. 


1t is troubled «with more incumbrances than it is wworth, 2 Leo. 112. 

Think you the land is his? It is a compact between his brother 
and him, R. 2 Leo. 111, 112. 

B. forged a deed to cheat me of my eflate, and gave A. 40 f. fir 
ingraſſingit. R. Ray. 4. I Sid. 16. 

So, if a man ſay, B. “c land is lawfilly aſſured to C. tho! C. has 
a void limitation of it, which might give a colour for the words; 
for he takes upon him the knowledge of the law. K. 1 Co. 177, 

So, if a man, knowing A. to be in communication for ſeſlin 
his eſtate, publiſh a leaſe, which he himſelf has, and which he 
knows to be counterfeit, for a good leaſe. N. 4 Co. 18. b, Vide 
Dan. 164. Vide Crr, Il. 197. 2 Cre. 163. 

So if he ſpeak of a leaſe as ſubſiſting, without mentioning of 
his title to it. R. 2 Cre. 164. g 

So an action upon the caſe lies for ſlander of a title, when the 
words are ſpoken to a ſtranger, and not to him who intended to 
purchaſe. N. 2 Leo. 112. Dan. 164. | 

So an action upon the caſe lies for the ſlander of a title, tho 


the party has a remedy againſt him who wrongfully diſturbed 


his poſſeſſion. Per Hale, Al. 3. oh. 
(C. 2.) When not. 


[But it lies not if there is not malice expreſs or implied : 
or if the words do not go to defeat plaintiff's title; or if ſpoken 
to protect defendant's property, or to prevent another's being 
cheated : nor againſt attorney delivering ſuch meſſage, tho” he 
varies in immaterial circumſtances. Hargrave v. Lebreton, P, 
9G. 3. 4 B. MH. 2422.) 

90, if a man ſay, that he himſelf has a title to the land, tho it 
be falſe, an action upon the caſe does not lie for the ſlander, R. 
A Co. 18.4. Per two J. 1 X. 409, Cre. El. 197. R. Cm. 
El. 427. 1 Sal. 14. ö 

Aud, tho' it appears by the bar of the defendant himſelf, tat 
he has no title; for a bar ſhall not make a count, inſufſicient to 
maintain the action, to be a good one. X. 4 Co. 18. b. 

So, if a man ſay, now one uu hath titie, he may juſtify by 
ſhewing, that he himſelf has title, Per tus J. Popb. cont. 
Mo. 410. 

So, if the words themſelves appear not to impeach the title, 
an action upon the caſe does not lic; as, if the plaintiff declare, 
that A. by fine ſettled land to himſelf for life, remainder to the 
firſt ſon then after to be begotten in tail, remainder to the plain- 
tiff, and that the defendant after the death of A. in lan- 
der of his remainder ſaid, that B. is the lawful fon of A. be- 
gotten after his marriage, ubi revera he is not ſo; an ac 

tion 
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non upon the caſe does not lie for if he was his ſon after mar- 
riages unleſs he was born after the fine levied, it is no prejudice 
to the plaintiff's remainder. R. Dal. 103. 

So, if the words are not a direct flander to the title: as if A. 
had ſold land to B. who had a mind to fell it to D. and a man 
ſays to a ſtranger, That A. was a baſtard, whereby D. did not 


purchaſe it; an action does not lie by B. Per Poph. Cro. El. 346 


Vide poſt. (D. 11, 12.) | 

So, if A. and his wife were in treaty for the ſale of lands in 
right of his wife to B. and another ſays, That the wife has another 
hyſband. Dub. Cro. El. 346. | 

He hath us authority to ſell, Per three J. Vel. 80. 

A. ſpall be brought to inherit that ęſlate. R. Vel. 88. 

So, if it does not appear, that the plaintiiF has a damage, the 
action does not lie; and therefore, the plaintiff ought to aver, 
that by the ſpeaking he could not ſell, or leaſe, &'c. R. Cre. 
El. 197. R. Cre. Car. 140. R. 2 Cro. 484. 

So, if the plaintiſf ſay only, that he had an intent to ſell, 
without alledging a communication for a fale. X. 1 Rl. 244. 
2 Ces. 484. ö 

Or, if he ſhew only an intent to make a voluntary ſettlement. 
1 R. 244. Tel. 89. 

So, if the words are ſpoken by a counſel to his client, who 
adviſes with him upon the purchaſe. R. Moe. 187. 

Or, by an attorney, with whom he adviſes upon the purchaſe. 
R. Mz. 187. 


(D) To the Slander of a Common Perſon. 
(D. 1.) Words which endanger his life. 


OO an action upon the caſe lies for words ſpoken againſt a 
common perſon, which charge him with treaſon ; as, Thou 
art a traitor. 4 Co. 17. b. 
He hath committed treaſon. 1 Sid. 53. 
Thou art a trailorly knave. R. 1 Sid. 103, 
He did treaſon in the Low Countries; for it is triable by St. 35. 
H. 8. R. 1 Rl. 63. I. 45. 
a accuſe juſtice Hutton of high treaſon. R. Hut. 131, Cro. 
zog. 
He is a traitor, and rebel. Ray. 23. 
Iam no traitor, but have ſcen thee in rebellion. R. 1 Sid. 381. 
Thou art a rebel, and all that keep thee company, and no friend to 
the queen, R. 1 Rol. 69. I. 16. 
He would have taken away the king's life; for the intent is trea- 
ſon. Semb. Ray. 20. 
Thou haſt ſet thy hand to bring the late king to juſtice. R. 1 Sid. 
131, 
Then, and thy crew brought the late ling to death. R. Hard. 
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Thu didft harbour A. the Jeſuit, knowing him to be one without 
faying, that he was born in England. R. 1 Rol. 69. J. 30. Ly, 
1. Jon. 68. 5 
hat the plaintiff faid, 10 Fac. There is no prince in England; 
for it ſhall be taken, that he denied the fon of the king to be 
prince. R. 1 Kol. 69. J. 5. Vide 1 Rel. 444. 
1 He is da be hanged for counterfeiting the king's hand ond feal, R, 

ay. 17. 

Thou art a clipper, and ſhalt be hanged fer it; for it ſhall not be 
intended a clipper of auy thing but money, X. 3 Lev. 166, 
Skin. 184. | 

Thou ever't burnt in the hand for coining z though he could not 
have clergy. R. 2 Cre. 236. 

Thou art a clipper, and thy neck ſpall pay for it. R. Skin. 183. 
3 Lev. 166, 

1 wwill hang him, for he hath ſpoken treaſon. 2 Cro. 276. 

He bath fpoken treaſon, and I will prove it. R. 2 Cro. 275, 6, 


b. 2.) Or, which charge wich murder; as, You poiſoned your huſband 
Of murder if the huſband be dead. R. 1 Nl. 71. J. 50. 72. J. 5, 20, 
Feet; Thou hoft killed A. N. 1 Rol. 72.1. 10. R. 2 Mod. Ca. 24, 

T Bors didft help to murder A. R. 1 Rol. 72. l. 15, | 

He hath killed a nan; without mentioning any one in particu- 
lar. R. 1 Rol. 77. J. 30. h | 

He broke his father's ribs of which he died; he may be hanged fer 
the murder, R. 1 Vent. 117. 

He killed my wife; without an averment, that ſhe is dead, 
R. Cro. El. 823. | 

He diſpatched his «vife, and will diſpatch me tc. R. 1 And. 
120. 

You did ſbut up my ſiſter, (plaintiff's wife, defendant's fiſter) 

and murder her, and 1 will prove it. Rivers v. Lite, P. 13 G. 2. 
Str. 1130. 


(b. 3.) Or, which charge with other — as with witchcraft withe 
Of othec fe- in the &. 1 . 12. As, if a man ſay, He is a witch and did 
leny. bewitch my child, R. 1 Rol. 44. l. 42. 
File pet Though he do not ſhew any damage conſequent, 1 Rol. 44. 
(F. 3, 27.) J. 40, 45+ J. 5. 46. J. 5, 50. Cro. El. 571. 
He is a witch, and beruitched me. D. 1 Rol. 44. I. 45+ Cont. 
17 Jac. but R. acc. 8 Car. 1 Rol. 45. J. 20. 
He is a witch and bewitched my vife's milk, R. 1 Rol. 45, 
I. 32. | 
Or, my mother's drink. R. 1 Rol. 45.1. 35. Cro. Car. 141, 

Or, my cattle, mare, c. R. 1 Rol. 46. l. 25. 

Or, He is a ſtrong witch, and bewwitched me, and my aunt, thert- 
fore I will net marry him. R. Cro. Car. 474. 480. 1 Rol. 46, 
I. 5. 

She is a witch and was convifted at the aſſiſet. R. 1 Rol. 45+ 
I. 52. Jon. 325. 5 

The devil appears ts theo and thou —_—_— with him, and what- 
ever thou afketh, he giees thee, R. 1 Rol. 46, 1. 30. Mo. 1 
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She ſacrificed her child to the devil, of intent to bewitch A. R, 

Rol. 44+ J. 50. 
; So, if one ſay, Thou art a witch, and fhalt ſuffer fer it. Per 
three J. Powel cont. 3 Lev. 394. 

Or, Thou art a witch and deſerve? to be hanged, R. 1 Sid. 53. 
Ray. 35» 

he She is a witch, and if ſhe croſs me I will hang her fer it. R. 
1 Sid, 386. 1 Lev. 255. But now that the ſtatute of witch; 
eraft is repealed (by the Sz. 9. G. 2. c. 5.) ſuch words are clearly 
not actionable : yet words accuſing one of pretending to witch- 
eraſt, c. it is conceived are actionable, ſince by the ſtatute of 
6. 2. ſuch pretonce is made puniſhable by impriſonment and pil- 
Fry. 

So, if he charge with felony within any other ſtatute; as, if 
he ſay, He hath two wives, and I will hang him. R. 1 Rol. 76. 


J. 5 

if he ſay, He hath harboured a Jeſuit, ſeminary prieſt, &c. R. 
Lat. 1. Jon. 68. 1 Rol. 69. J. 30, 35. 

Tho' he do not ſay, that he was born in England; which is 
neceffary to make it felony, R. Lat. 2. Jon. 68. 1 Kal. 69. 
J. 30, 35. 
| f 10 he do not ſhew, that the words were ſpoken before the 
F. 27 El. 2. for it ſhall not be intended before, at this time. 
Lat. 2. Jen. 68, 1 Ral. 69. I. 30, 35. Ann, 1 Car. 


So, if he charge with burglary; He is in the church, robbing (b. 4.) 


6. church, = I Rol. 76. I. 20. 
He is a rogue, and broke open an houſe, R. Shin. 364. 


So, if he charge with robbery ; as, if he ſay, He went to A. (F. 4, 17.) 


and would have him rob B's houſe and he did rob him, without ſay- 
ing, who did the robbery, R. 2 Lev. 205. | 

He ſet on me in the highway, and took my purſe; though he did 
not ſay, that he robbed him. R. 1 Rel, 74. J. 5, Fon. 302. 

He would have given D. money to rob A. and he did rob him. 
R. Vent. 323. 

He lay in wait to rob him, and ſet on him in the highway, R. 
Cro. Car. 140. 

He ſet upon me, to rob me, Cro. Car. 140. 

He hath picked my pocket of filver and gold. R. 1 Rol. 68.1. 45. 
Cont. 73. I. 40. 

90, if he charge with larceny; He is a thief, and ſtale, or (for 
he ſtale my trees, furze, dung, turnips, corn, graſs, or other thing 
of which felony may be committed. R. 1 Kel. 5 1. J. 40, 50, 
$2. . 5, 10, 15, 20, 70. J. 35. Re 2 Cro. 39, 166. R. cont, 
= 331. R. acc. 2 Cro. 114. 2 Rial. 440. Jen. 43. Vide 

31. 

; Tho' the charge amounts only to petit larceny. R. 1 Rel. 43. 
40. b 
1 As, bk, Aale my corn out of my barn, without ſaying the value. 

» I Aol. 43. J. 47. 

He fuloniauſl Pole my corn. 1 Rol. 70. l. 45. 

He ftole corn from A. 1 Rol. 70. J. 47. 15 
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He. ſiole three pecks of corn ſent to his mill. R. 1 Rol. 53,1,2;, 

He did break open my cheſt, and fleal my deeds, for that is telony, 
R. 1 Rol. 73.1. 30. | 

He hath flolen my wood. R. 1 Rol. 70. I. 27, 30. Per three], 
2 cont. 2 Cro. 66, Vide 2 Cro. 166. 

He ſtole my box-wood. R. Mod. Ca. 23. Sal. 695, 6. 

Stole lead out of my maſters houſe, R. 1 Lev. 156. 

Stole our bees and art a thicf, R. Ray. 33. - 

By a feme-covert, You ffele my faggots; for ſhe may have pro- 
perty, and it is a common way of talking. R. Pol. 358. 

So, if one ſay, He 4pas a thief, and flole my gold. R. 2 Cry, 
622. 

So, if he ſay, He is a thief and ſlole lead off the houſe, which is 
not felony ; the former words are actionable by themſelves. R. 
2 Cro. 114, 154, 231. To ſteal lead is nov felony, and conſequent. 
ly the latter words are actionable as well as the ſormer.“ 

So, if he charge with felony generally; as, He is a thief. R, 
1 Rol. 42. I. 45. | 

D* Thou art a thief” — Of what ?”—* Of every thing :” it ſhall 
be intended to be of every thing he can be a thief of. Morgan 
v. Williams, H. 5 G. Str. 142.3} 

T hou art a whore, and a thief, R. 1 Rol. 42. 1. 51. 

Thou art a wwhore-thief, R. 1 Rol. 42. I. 49. 

I charge thee with felony, R. 1 Rol. 43. I. 5. Cont. 73. 
I. 50, f 
He flole the colonel”s cloth, without ſaying, 20bar colonel, R. 
3 Med. 280. 

So, an action upon the caſe lies, quia crimen felonie impoſuit 

generally, without ſaying, what felony. 1 Vent. 264, 
80, if he accuſe one of an attempt which makes him acceſſory 
to a felony; as, He lay in wait to rob, c. R. 1 Rol. 50. I. 45, 
50. Jon. 195. Cro. Car. 140, 

He ſet them on to rab me, R. 1 Rol. 51.1, 10. Vide Mo. 63. 

He perſuaded A. to rob me. R. I Rol. 51. 1. 20. Cro. El 

10. 
She attempted to kill. R. 1 Rol. 5 1. I. 25. 
A. flole ſheep and R. by compact took a meadexv to cloak the felony. 


R. 1 Rol. 67. 1. 45. 


Thou didſt receive ftolen goods knowing them to be ffolen. Cont, for 
that does not make him acceſſory, unleſs he aids felony. 1 Re. 
68. J. 10. Cont. 1 Vent. 18. But now by the Stat, 3 & 4 W. 
M. c. . ſuch a receiver is an acceſſory, 

He maintains thieves or pirates, &c. againſt the law and procla» 
mation; tho' he does not ſay, that he knew them to be pirates; 
for, againſt laww, imports it. R. Cro. El. 52. | 

A. ftale, . &c. and thou wwer't partner with her, R. 1 Sid. 413. 
i Vent. 18. 

He would have robbed me, if A. would conſent ; he perſuaded A. 
te do it, R. Cro. El. 710. , Rol. 51. 1. 2 42 

He writ a letter ts. A. to defire him to kill his wife, R. Cro. E. 


747. | 
Hr is a fmatherer, and maintainer ef elznies. R. 2 Cro. 267. | 
8 (D. 5. 
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(D. 5.) Words, which endanger corporal Puniſhment 


Or words which charge with a crime, that ſubjects one to a (D. 5.) 
corporal puniſhment z as, if he ſay, he is perjured, R. 1 Rol. 39, — 
I, 25. | g Vide poſt. 

I can prove him perjured, R. 1 Rol. 39. I. 30. 35. (0. 7.—F. 

[ will prove him perjured by two witneſſes ; without ſaying, in 5548.) 
what court, or how. R. 1 Rel. 39. J. 40. 5 

She is a perjured whore, R. Hard. 7. 

He was perjured in Tottenbam Court; for it ſhall be intended 
2 court ſuſhcient. R. 1 Rel. 39. J. 47. 

Or, in the hundred court; for that is within the fat. 5 El. 

R.- 1 Rol. 42. J. 40. | 

Thou art a perjured knave ; for thou fweareſt at the leet, I bake 
bread, when I do not, R. Cro. El. 709. 

He is forfavorn, and took a falſe oath at Tin his depoſition, <vhen 
te waged his law againſt me. R. 2 Cro. 204. 

He is perjured in A. r will; for it ſhall be conſtrued concerning 
that will. R. 1 Rol. 39. J. 5. | 


So, if he charge with ſubornation of perjury. (D. 6.) 

As, if he ſay, thou hath procured falſe witneſſes to ſwear in ſuch a — ſobor· 
cauſe, Mod. Ca. 201. Cro. El. 93. (Vide poſt 

He ſuborned A. to fer ſiuear himſelf before the chief Juſtice. R. F. 12) 


2 Rol. 410. 
Thou procuredfl A. to come thirty miles to commit perjury before the 
biſbop of V. and haſt given him 101. for that purpoſe, R. though 
the perjury is not alledged to have been committed. 2 Crs. 
158.5 a * 
Cent. in 3 Jac. Tel. 72. 1 Rel. 51, J. 5. And Mod. Ca. 201. cites It both — 


So, if he ſay, that A. war forſtvorn, and add ſuch words, as (b. 7.) 
denote him to be perjured ; as, if he fay, Fe vas forfworn in the Or words 


Eclefaftical Court; for it is a court well known. KR. 1 Rel. 40. — 2 


. 6. Cre. El. 185. Vide poſt. 
In the court of requeſts. 1 Rol. 40. I. 50. 69. l. 54. Cro. El. th 5+ 18.) 
135. nee (D. 5.) 


In the court of the counſel of the marches of Wales, R. 1 Rol. 40. 
. 10. Hard. 15 1. Hob. 283. 

In Chancery ; for it is a court of Record. R. 1 Rl, 40. 
. 53. 41. J. 10. 

He gave 10. to B. for forfwearing himſelf in Chancery. R. 
| Rol. 41. I. 20. 

He was forſiborn in his anſwer to A. ＋ bill in Chancery ; if he 
alledge, that A. exhibited his bill, to which the plaintiff anſwer- 
ed, tho' he do not ſay, in a point material; and it ſhall not be 
* another ſuit. R. 1 Rol. 42. J. 5. 78. J. 40. Cro. 

322. a | 

or in the Star-Chamber, Cro. El. 135. 

le 15 a forfavorn fellow, and hanged as honeſt a man as himfel) 
by his falſe cath, R. Cro. El. 572. 3 
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Theu wer't forſworn in the actian at the offiſes, having diſcourſe 
of an action, and his teſtimony there, tho' he do not ſay, in 
what particular. R. 1 Ral. 41. J. 25. 

At the ſeſſions, having diſcourſe of the ſeſſions of P. the! no 
action was tried there. R. 1 Rel. 39. J. 10. 41. J. 40. 

At Hereford afſiſes, if he alledge, that he was a witneſ⸗ 
there, R. 1 Ral. 42. l. 25. 

Thou art forſaworn. Where ? in Iſtan court, innuendb a court 
leet. R. Cro. l. 720. ; 

Thou waſt forſworn in the leet, R. Cro. El. 492. Mo. 403, 
537: Noy 34 _ oy 

Thou tookeft a falſe cath before juſt, W. having diſcourſe of 
articles ſworn before him. K. 1 Ra. 38. J. 50. D. 3 Lev. 166, 
R. Jon. 3526 - | 

Tho' the perjury is not within the fat. 5 El. for he ſhall be 
puniſhed by the common law. N. 1 Ko. 42. J. 15. 

So, he is forſworn in a court of record, without ſaying, in what 
court. R. 1 Rol. 42. JI. 10. | 

He is forſiorn on record. R. 1 Rol. 42. l. 30. Cro. El. 583. 

He was forſworn, indicted, and compounded for it. R. 1 Rol. 
40. I. 2. 

Thou wer't forſworn, and I will ſet thee on the pillory far it, 


R. 1 Rol. 40. I. 15. 70. l. 25. 


(D. 8.) 
Charge of 
A &c, | 
Fi E . 
C. 6, 2.) 


16 


He is forſivorn, and ſball life his ears. R. 1 Rol. 70. I. 10. 

He was forſwworn, and I will prove him perjured, or pay hit 
charges. R. Cro. El. 429. 

He is = in every thing he faore in the cauſ”, without ſaying, 
upon what matter the iſſue was. N. 2 Fon. 5. 

So, with an inducement, that he was a witneſs in a ſu't in the 
county court ſuch a day againſt the huſband, if his wife fav, th 
art forſtuorn, thou fonte a falſe oath againſt my huſband and me thi 
day, R. Hard. 151. 


So, if he charge with forgery ; as, if he ſay, he forged an d- 
ligation. R. 1 Rol. 65. 1. 25. 
* the record he firged. R. 1 Rol. 65. I. 5. 
e forged an acquittance. R. 1 Rol. 66. 1. 11. 
A privy ſeal, and commiſſion. R. 1 Rol. 68. Il. 35. Jon. 325. 
A licence I had in the Exchequer, R. 1 Rol. 65. 1. 35. 
He forged tus writs; tho the forgery of a writ is not within 
__ 5 El. nor 1 H. 5. R. 1 Rol. 65. I. 15. 
u Haſt forged a deed to cheat A. of his land, R. 1 Sid. 16. 
T hat deed is forged, and B. made it, R. 1 Rol. 65. I. 45. 
So, thou haſt forged a deed, generally. 1 Sid. 16. 
Theu haft cauſed a deed to be forged. R. 1 Rol. 66. J. 20. 
T hou haſt forged my father's auill to deceive ine. Semb. Lat. 21 
[You are a rogue, and I will prove you a rogue, for you forged u 
name. Jones v. Herne, P. 32 G. 2. 2 Wilſ. 87.) 
Thou haft forged a warant in ſuch a ſuit, Per Twiſd. 1 Sid 


e forged B. will. 1 Vent. 149 * 
f 2 
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Yeu made a falſe record, Sc. R. 1 And. 121. 

This is a counterfeit warrant made by B. for the word, couniters 
feit, is known in the law. R. 2 Rel. 266. | 

So, if there be a diſcourſe of the plaintiff, and his office, as 
deputy clerk to A. and the defendant ſay, he is a cozening knave, 
4 cheater, and hath cozened his maſter, R. Cro. Car. 563, 480. 
Vide poſt. (D. 21 F. 7.) 

So, if he fay, thou art a branded rogue; for it ſhall be intend- 
ed, that he was branded according to the ſtatute, 1 Rl. 43. 
I, 25. 

OM art a rogue on record. R. 1 Rol. 43. I. 30. | 

A runagate regue, aud deſerveſt ts be lange. Qu. 2 Lev. 214. 
Vide poſt. (F. 7.) 


asg 


So, if he ſay, Be made ſuch a libel, ani ſhew the effect of the (b. 9. 


libel ; for, for that he ſhall be fined, and impriſoned. Semb. — 


lubject to 
an indi&- 
ment, 
Vide gets. 
(F. 20. 


1 Ral. 46. J. 15. 

He conſpired the death of B. 4 Leo. 54. 

He is a folſe poller, and extorticuers R. 1 And. 120. 

So, if he ſay, ſhe keeps a barody-hmwſe ; for it is indictable. 
R. 1 Rel. 44, J. 15. 61. J. 15. R. cant. Cro. Hl. 643. R. 
1 Bul, 138. Per Glanvil, Anderſon cant. Ney 73. R. Noy 117. 

An houſe worſe than a bawwdy-heaſe, R. 1 Rol. 68. 1. 15. 

A fortiori, if the party keeps an inn. Adm, Cros Al. 582, 
Tide 1 Bul. 138. 

So, if he ſay, „be kept a bawody-houfe ; for it ſhall not be intended 
of a time before a general pardon, &c. R. 2 Lev. 233. 


So, in London where by the cuſtom a commoi: harlot ſliall be (D. ww.) 


carted, if he ſay, thou art a commen ohore, and I will have a Or, to pun» 
iſnment by 


the cuſtora 
of a place. 


baſen tinged before ther. R. 1 Rol. 36. I. 40. Vide 1 Rol. 

o. A. 

15 bawd, and I will have thee carted. R. 1 Rol. 36. I. 50. 

Thou art a whore, and my huſband's whore, Per three J. ide 
cont. Ray, 81. Vide 1 Rol. 550. J. 24. | 

So, in Southwark, Sc. where there is the like cuſtom. Send. 
i Sid. 97. 

So, ſuch action for theſe words be commenced in Londen, 
it ſhall not be removed by habeas corpus; or after removal, a 
procedends ſhall be awarded. R. 2 Ri. 69. B. cent. 4 Cie 15. u. 
Cant. Cro. Car. 350. R. acc. Cro. Car. 487. 

But the defendant may plead the ſpeaking in another place, 
and traverſe the ſpeaking in London. 1 Lev. 116. 

Or, if it appears upon the evidence, the defendant ſhall be 
found not guilty. Semb. 1 Lev. 116. 

So, if the plaintiff do not ſhew, that her reſidence in Land 
continues, judgment ſhall be ftayed. 1 Sid. 97. 

Or, if ſhe alledge the cuſtom to be, guad exercentes artert 
neretricii et conſervatores lupanarum thall be carted, in the con- 


junctive. R. 1 Sid. 97. 80 
bl 
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So, if the words do not charge directly, that the woman i; 4 
zb hre, but only tantamount, the cuſtom of London does not ex. 
tend to them. Semb. Lut. 1042. 

So, if a woman has a copyhold, dum caſta; and one ſay, they 
art a whore, I will throw thee out of thy living. R. 1 Sid. 214, 
R. 1 Lev. 134. 

So, when the ordinance was in force againſt adultery to ſay 
thou art a whore, and getteſt thy living by thy tail, was actionable. 
Hard. 107. | 

So, in Yorkſhire, to ſay, thou haſt ftrained a mare, with an 
averment, that in that county, that imports ſodomy, Pal. 64, 


(D. 11.) Words, which tend to his Diſheriſon. 


Or words which tend to his diſheriſon; as if he ſay of one 
who takes land by deſcent, he, is a baſtard, R. 1 Rol. 37, 
I. 27. | 

Or, of an heir apparent who has an expectancy, which is en- 
dangered by the words. R. 1 Rol. 38. J. 5, 15. Fon. 388. 
R. Godb. 45 1. 

Or, of one who purchaſed land; for then his land will no- 
deſcend to the heir general. Per Chamberlain, 2 Rol. 249. 

So, if he ſay of a woman who has a copyhold dum ſola et cafis 
vixerit, ſbe is a whore, an action will lie. R. 1 Lev. 134. 
1 Sid. 214. | 

And the action lies, tho' he do not alledge, that he loſt his 
eſtate, or ſuſfered other ſpecial damage. R. 2 Rol. 249. 
And tho? he has no preſent eſtate, or title. R. 2 Crs. 213. 


(D. 12.) But the words, he is a baſtard, if they are ſpoken of an heir 
= yn. apparent generally, without other averment, are not actionable; 
ſon is not for he has no preſent damage. 1 Rol. 37. J. 35. 


apparent, So, if he fay, he is baſe born; for it ſhall be taken in mitia 
they are not 


aRionable, ſenſu. R. 1 Rol. 37. 1. 30. 


(D. 13.) Words, which ſlander a Man in his Office. 


(D. 13.) Or words, which ſlander a man in his office ; as if he ſay of 
Ak, #Jueg*+ 4 judge, he 5s a corrupt judge. R. 4 Co. 16. a. 19. a. 1 Leo. 
336. | 


(D. 14.) If he ſpeak of a member of parliament, he is a papiſt, and gie 
Member of fo maſs, and was a penſioner, R. 2 Vent. 265. 
parliament. Or, of any candidate for an election to parliament. R. 3 Lev. 
30. K. 3 Mad. 26. I; 
Or, he is a Facebite, and for bringing in the Prince of Wales and 
R. Sal. 695. 

[But if defendant ſays at a county meeting to conſider of 
ſupporting the rights of election, as to inſtructing our members fi 
obtain redreſs, I am totally againſt that plan; for as to inſtructing 
A. (one of the members) wwe might as well inſiruct the _ 

| g 
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aud Haul he even promiſe his affiſtance, I ſhould net expe him 


}; gine it Us, It is not actionable z and judgment was arreſted. 


Oro ve Herne, P. 116. 3. 3 Wilſe 177» 


If he ſpeak of a juſtice of peace, he covereth felonies, and is nat (D. 15.) 
cvrthy to be a pftices R. 4 Co. 16. a. 1 of 
He hath taken money of a thief to keep him from gal. R. Vide poft 
t Rol. 57+ J. 15. | | | (F. S.) 
By your means ¶ had worong at the ſiſſteus, you cauſed one to favear . 
faiſe again mes R. 1 Rol. 57. I. 25. 
I could never have juſtice of him, but always injuſtice, R. 
1 Rol. 57. l. 52. Cro. Car. 14. 
He makes uſe of the king's commiſſion to worry men out of their 
effates, R. 3 Mod. 71. 
He is a forfavorn juſtice, and nt fit to be a juſlice, R. 1 Mod. 
22, 1 Vent. 50. 1 Sid. 432. | 
[Speaking about a warrant granted by him he is a favorn 
juftice, he is @ rogue, and a forfworn rogue, Kent v. Pocock, 
J. 15 G. 2. Str. 1168, ] q 
(Speaking of him concerning his office -A. 7s a raſcal, a vil- 
lain, and a lier. Aſton v. Blagrave, 11 G. Fort. 206. 2 Ld. 
Raym. 1369. Str. 617. 
A partial ju ice, R. 2 Cro. 90. n 
He d:ſcharged A. arreſted as acceſſory to a felony by an agreement 
3/7. R. Cro. El. 536. 
He uſes corrupt praftices, fc. none of conſcience, er who fears 
Grd, world do the like, R. 1 And. 120. 
He fent a «varrant for A. fer ſuſpicion of felony, and ſent B. to 
give him awerning to be abſent, R. 2 Cro. 143. | 
He wreſls the law, and perverts juſtice to ſerve his own turn. R. 
2 Cro. 240. 
He of his own head put inte A. g examination, that he canfeſſed he 
ſtole a lamb, R. 1 Rol. 58. l. 5. 
He is a papiſt. R. 2 Vent. 265. Ray. 433. Vide 3 Nod: 
103. 3 Lev. 30. Dub. 2 Sho. 140. Vide 2 Sho. 250. 
R. cont, 2 Cro. 484, 5. R. acc. Skin. 68, 88. 
His maid ſaw a prieft give him the eucharifi, aml extreme unction. 
R. Skin. 98, 111. 
He is a corrupt man, a vermin, Sc. Dub. 1 Rol. 57. I. 20. 
A. twice attempted ty murder me, and this was by inſtigation of 
;uſlice B. Per three J. 2 cont, 2 Cro. 56. Tel. 57. 
He ie a oufy nave fer ſearching after me, he ſhall give me ſatisfacs 
frm, Dub. 3 Mod. 163. 
His witneſſes auere perjured, and he is the upbelder of them. R-. 
per 2 Bar. cont. Hard. 551. 


5 If he ſpeak of a clergyman, he preacheth lies iu the pulpit; for it (p. 16. / 
s a cauſe of deprivation. R. 1 Rel. 58. J. 30. Clerg, mans] 
Vander is doc iar A. ralbing the church ; he hath robbed the church. 
R. Jon 366, 
Vol. J. 8 If 
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Wees If he ſpeak of a commiſſioner ſor examining witneſſes, he 7 
mmi . . d ' . 0 : 

go fer taken bribes to fawur B. in the exertion of this commiſſien, R. 
examining 1 Rol. 56. Lad. 10 65. Vel. 62. 

witneſſes, He hath put out ſome depoſitions, and added others not laben. 


R. 1 Rol. 57. I. 30. Pal. 67. 


(D. 18.) If he ſpeak of a receiver in the court of wards, Mr. deceiter 
Receiver. path cozened the king. R. 1 Rol. 57. l. 40. 4 


(D. 19.) If he ſpeak of an overſeer, or churchwarden, 7h hoft Cheated 
Pariſh-offi- the pariſh of 40 J. R. 1 Rol. 58. I. 20s Mo Cart. Is 


Cr. 


(D. 20.) If he ſpeak of a juryman, thou art a common juror, and hoft 
Juryman, ſcen many overthrown by thy falſe and ſubtle means, R. 1 Rol. 41, 
l. 35. Mo. 876. 


(D. 21.) If he ſpeak of a ſteward of a court lect, or court baron, }- 
Steward, &c. gt a preſentment into the jury's verdict, without the conſent of the 
jury, R. 1 Rol. 56, l. 45. 
Thou art a bribing corrupt knave, Haſt auronged me in the cur! 
of P. (where he was ſteward,) and haſt not perfermed thy M 
according to law. R. 1 Rol. 56. J. 10. 
Of a cuſtom houſe oihcer, % took bribes, 1 Sid. 342. 
Vide ante, (D. 8.) 


(D. 22.) Words, which ſlander him in his Profeſſion, 


(D. 22.) Or words, which flander him in his proſeſſion; as if he ſay 
1 of a counſellor, thou art no lawyer, canſt nat make a leaſe, they are 
fools who come to thee for law. R. 1 Rol. 54. J. 47. 

Thou a barrifler * Thou a berreter, thou art put from the bar, 
R. 1Rol. 55. 1. 40. 

He is a dunce, and will get nothing by the law. R. 1 Rol. 55. 
1. 5. Cro. Car. 382. 

He has no mire law than a jackanapes, &c. Godb. 441. 

He will deceive vu, he du my counſel, and revealed the ſecrets 
of my cauſe. R. 1 Rol. 57. l. 50. . Co. Ent. 22. 

He toil! give vexations and ill counſel, ſtir up ſuits, and milk your 
purſe, (written in a letter to his client.) Per three J. Iau cl. 
2 Vent. 28. 

He is a dafſy-dewn-dilly; which ſignifies an ambidexter. R. 
1 Rol. 55. I. 15. ' 

He hath undone many, Mar, 8. 

But it is not actionable to ſay of a counſellor, he has ns mir? 
uit than a jackanapes, Godb. 441. 

He hath nothing but what he got by favearing and forſawearmng, 
Co. Ent. 21, 22. 

He is a paltry lawyer. R. 2 Cro. 267. 


(b. 23.) If he ſpeak of a phyſician, he ig a quack-ſalver, R. 1 Rol. 54. 
Tide eg. 
(F. 16.) 
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L is an empirick, a mountebank, R. 1 Rol. 54. 1. 35. 


Thu newer evaſt a ſcbolar. R. 1 Rol. 7 J. 30. Godb. 441. 

7 ga: oft 6 2, which i ou Lneweſs ta be contrary ts the diſe 
1%. R.1Rok 71. I. 25. 
If he ſiy to a ſurgeon, tho art no goal ſubject, for thou poiſons/t 
Aer wound to get more money of him. R. Sav. 126. 

Of a midwife, ſhe is igntrant and unfortunate in her way, R. 


1 Vent. 21. 


If he ſpeak of an attorney, v may be afvamed to employ that (P. 24.) 
inte, Cc. R. 1 Rol. 52. l. 35. Vide Mo. 61. ad. 

He is & baſe knave, and maintains his wife by knavery, and cheats (F. 9. 18.) 
ing tricks, Re 1 Rol. 52. I. 50. 

ei a cozening, cheating nave, R. 1 Rol. 5 3. I. 5. 15. 

Thou art a knave, and ſuch knaves mad? my h:y/fband ſpend his 
ale. R. 1 Rol. 53 I, 52. Al. I Js 

He is a cheating knave, and maintains his funily by cheating. R. 
Cro. Car. 5 15. 

Alriling nave. R. Hob. 9. Mo. 855. 1 Rol. 53. 1. 35. 54+ 
|. 40. 

A corrupt man and deals corruptly. Hob. g. 

Theu art an ambidexter. R. Codb. 214. 

He is a cheating attorney. R. 1 Rol. 53. I. 25. 

Your attorney hath taken 20l. of you 19 cozen me. R. 1 Rol. 53. 
l. 35. 54. l. 40. Hob. 9. Mo. 85 5. 

He hath cozened bim 1ol. in a Gill of cf, R. 1 Rol. 53. 
l. 50. 5 5. I. 45. 

He deals on both ſides, and deceives 1hſe woho put him in triſi. 
Noy 17. 

Mr. H. is a rogue fer taking your money, and has done nothing 
fir i; he has nat entered an appearance for jau. He is und ottarney 
lac; he don't dare to appear befare a ſullge. I hat 2 nifes going 
2 bim He is only an attorney's clerk, and a r:gue ; he is us at- 
tarney. Hardwick v. Chandler, T. 13 C. 2. Str. 1138.) 

He is 4 orging altormeye Lat. 21. 

He is a ferging kiave., R. 1 Brownl. 16. 

Tell the knave R. I will teach him or any attorney to ſue out A 
writ; for it is tantamount to knave attorney, 1 Vent. 117, 

He is a champerter. R. 1 Rol. 53. I. 49. 55. I. 30. t. Brownl. 
15, 16. Mo. 867. 

A common barreter. R. 1 Rol. 55. l. 51. Cro. Car. 192. 
Vide Hut. 104. 

He flirreth up men to ſuits. R. 1 Rol. 54. 1. 10. 

ei a comn'n maintainer of ſuits, and a champertor, 1 wil! have 

him thrown over the bar. R. Mo. 867. 

A baſe raſcal, I will mate him lige his cant. R. Ley. 70. 

He hath the falling fickneſs ; for that diſables him in his pro- 
teſſion. 1 Rel, 55: J. 35. . 

He cannat read a declaration. R. 1 Mod. 272. 1 Lev. 297. 
Dub. 1 Vent. 98. R. Ray. 196. 


He hath no more lato than a gooſe, bull, Nc. R. 1 Sid. 327. 
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(D. 25.) 
As, if they 
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Chat does he pretend 19 be A lawyer ? He 1s no more 4 lawyer 
{han the devil ! Day v. Buller, P. 10 G. 3. 3 Wilſ. 59.] 


(D. 25.) Words, Which fander him in his Trade. 


Or words, which flander him in his trade; as, if he fay of a 


import, that merchant, or tradeſman, he is a bankrupt. R. 1 Rol. 61. 1, 35. 40, 


he is a bank 
rupt. 


D. 26.) 
That he uſes 
acceipt. 


He is a broken buntript, and rim his country; without mention. 
ing any certain trade, . 1 Rol. Go. J. 40. 

He is a beggarly knave, nt able to pay his debut; with an aver. 
ment, that this imports a bankrupt. X. 1 Rl. 61. I. 10. 1 Sil, 
424. 1 Lev. 276. K. Cro, Car. 472. R. Garth, 330. Vide 
Ray. 184. 

Or, not able to pay 25, 6d. in the pound. R. 1 Rol. 61. 1, 5, 

[You are a ferry, pitiful fell;w, and a rogue, and compounded 
your debts for 54. in the found. Stanton v. Smith, P. 13 G. 
Str. 762. Ld. Raym. 1480. 

Buy no more for him, he will never pay, and is not worth a penny, 
R. 1 Rol. 61. I. 45. 

Thou owveft more than thou art worth; whereby he could not be 
truſted. R. 1 Rol. 61. J. 50. | 

Of a ſcrivener, he is a broken runaway, and dares not fhew lis 
face. R. 1 Rol. 59. l. 40. ; 

Of a farmer, carpenter, &c. R. 3 Med. 112. Dub. 3 Mu, 
1866. ; 

"He is fled and gone, and I. ball laſe my money. R. 1 Lev. 276. 
Ray. 184. 

He is run away, and never will return, Semb. 3 Mod. 155. 

Many merchants have lately failed, and I expeft no other of A. 
R. Ray. 207. 

He is a bankrupt ſlave, R. 2 Cro. 578, 9. 

Or, a bankrupt rogue. R. Cro. Car. 31. 

He is broke, and dare not appear at the trial. Pal. 63. 

He is a broken merchant, Jon. 321. 

Of, an innkeeper, deal nat with A. he is broke; there is 1 
entertainment for man, er horſe. R. Ray. 231. 


So, if he charge him with deceipt in his trade; as, if he ſpeak 
of a weaver, he pawneth the goods of his cuſtomers, and is nt 1. 
be truſted. R. 1 Rol. 59. l. 25. | 

Of a bailiſf, you cozened your mafter of a buſhel of barley ; innuends, 
barley intruſted with him. K. 1 Kal. 59. J. 35. 

Of a journeyman ſhoemaker, whoever hath him, he ill cut hin 
out of doors with an avetment, that the words ſignify, he wil 
undo his maſter. R. 1 Rel. 60. /.5. 

He hath c:zened his maſter of oO. R. 1 Rol. 60. I. 15. 

Of a partner in trade, he hath cheated his partner, for he te- 
ceived 201. in partnerſhip, and gave account but of 51, R. 1 Rol. 
60. l. 30. 

Of goldſmith, he is a cozening knave, he feld a chain cofber 
fer gold. R. 1 Rol. 62. l. 35, of 


a+. = > < 
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Of a leather-ſeller, he vill cozen you, he fold lamb for ſhamzig 
ſtint. R. 1 Rol. 63. I. 15. 
" Of a maltſter, he is a cheat and will cheat ya; he cheated all the 
ſarmers at A. and is cone to cheat at B. R. 2 Lev. 62. 
A cheating knave, and keeps a filſe bak. R. 1 Vent. 117, 
263. 

= cheating knave, and hath cheated me with braſs money, R. 


Ray. 02, 
He keeps falſe books, deal not with Lim. Pal. G5. 


1 


— — — 1 „. 4 
, 


Or, if he charge him with male practice in his trade, as, if (D. 27.) 
. : 5 Or other 
he ſay of a brewer, Vit beer ir ume. R. 1 Rol. 62. l. 40. male prac- 
Of one who ſells woad, h- mixes blach inauld with his ⁊ucad, and tice. 
ils it for 209294, R. 1 Rol. 63, J. 25. 
Of one who keeps a boarding houſe, you have flarved children, 
wi /arved A. f child to death. R. 1 Rol. 63. |. 5. 
So words, that defame a man in his trade are actionable; tho? 
the trade be mean or baſe, Per three J. 1 Lev. 115. Ray. 87. 
But words, not actionable in themſelves, are not actionable 
- when ſpoken of one in an office, profeſſion, or trade, unleſs they 
touch him in his office, Wc. Mod. Ca. 202. Ray. 75. 
So, words of a groom, porter, &c. are not actionable, in re- 
ſnect of his employment. 1 Vent. 275, 6. 
Or, words ſpoxen of a woman, who taught dancing, that ſbe 
ir an hermaphrodite, and got A. with child; without a ſpecial 
damage. N. 2 Lev. 233. 
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(D. 28.) Words, which charge him with an infeCtious Diſeaſe. 


Or words, that charge him with an infectious diſeaſe, which (D. 28.) 
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prevents his converſing with others; as, he ig a leber. R. 1 Rol. — — 
J. J. 5. Vide poſt. 8 
A leprous knave, R. 2 Cro. 144. 1 Rol. 44. |. 5. (F. 11.) Y 


He buried people, who died of the plague in his houſe ; whereby 
gueſts refuſed his houſe, Kit. 173. b. “ but thoſe words are 
actionable only on account of the ſpecial damage,* 


He hath the grand pox, or French pax. R. 1 Rol. 43, 1, 50, 10. 29.) 


53 rench pox, 
She is a whore, and hath the pox: for that, by, the word . 2 


whore, is explained to be intended of the French pox. R. 1 Rol. 
66. 1, 37, 45. 1 Sid. 50. 2 Cro. 430. | 
She is eaten up, or rotten with the pox. 1 Rol. 66, I. 41. 67. 
. 15, 28. Per Dod. 1 Rol. 420. Vide Cro. El. 648. 
He is pocky, and the pox haunts him tevice a year. R. 1 Rol. 66. 


As 
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| 55. 
He Twas laid of \the pox. R. 1 Rol. 67. l. 5. Lat. 2. 2 Cro. 1 
430. i 
Infeted of the pox, and his wife is laid of it. R. 1 Rol. 67. * 
l. 10. Cro. El. 289. ; 1 
A pocky rogue, and for aught I know hath filled my bed with 4 
French pox, R. 1 Rol. 67, 1, 35- Y 
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A porky-ar,'d whore. R 1 Sid. po. 

He got the tar of a»red-haired wench, R. 1 Lev. 20;. 

He is burnt and hath the pox. R. Cro. El. 2. 

She is a leiod Woman, or common woman of her body, and hath ths 
Pax. Per Croke, 1 Rol. 420. 1 Rol. 65. 1. 37. 

Go to thy prefy wife, her noſe is eaten with pox, and thy 
art @ picky Frave. R. in an action by the huſband for the wordz 
ſpoken of him. C. II. 878. 

She is a whore and a pocly whore. R. Cart. 5 5. 

He hath the pox, and lives iucantinentiy. Pal. 64. 


— 2 
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(D. 30.) Words, by which tlie party has a ſpecial Damage. 


Vide poſts Or, any words by which the party has a ſpecial damage; az, 
(F. 20, 21.) thou art a whor; whereby ſhe loſt her marriage, 1 KN. 35, 
J. 15. 34.1. 40. Het. 18. 
Or, A. had uſe of thy body. 1 Rol. 35. J. 5. 
Or, A. did get thee with child. 1 Rol. 35. 1. 2. 4 Co. 16. b. 
She had two baſtards, or, ſbe had a child. R. Cro. El. 629, 
Vide 3 Bul. 48. 
Thou art a whore, and thy children by thy frft huſband are A. 
baſtards; per quad, &c. R. Cro. Car. 322. 
She lay with A. in a ditch, and his breeches were down, and they 
vere at it; per quad, Sc. R. 1 Rol. 66. I. 32. 1 Rol. 420. 
She is a bunten bellhed quean; by which ſhe loſt her marriage, 
She is a man, nit a woman ;, per quod, &c. 
- So, if he ſay of a man, hou art a awhore-maſter, and ha lad 
with A.'s wife ; whereby he loſt his marriage, 1 Rel, 35. J. io, 
R. 2 Co. 323. 2 Bul. 89. R. 3 Bul. 48. 
Or, was found in bed with A. g wifes R. 1 Rol. 35. 1.25, 
Cro. Car. 269. 
So, he had tus baſiards. 1 Rol. 35. l. 45. 3 Bul. 48. 
He was harſh to his former 20 fe, aud would not allo hor 
nece/jaries, per quod, &c. 
80, if the words are written in a letter. Vide Libel, (B. 1.) 
So, if ſhe loſe her marriage, it is a temporal damage, tho 
the words are not ſpoken to the ſuitor, but to a ſtranger, K. 
cont, Cro. El. 787. | 
90, if by the words the party loſe conſortium vioi noruimt; 25, 
foe is with child. 1 Rol. 35. l. 20. Semb. cont. 1 Sid. 390. 
1 Vent. 4. 1 Lev. 261, 
If he loſe the place of chaplain to a nobleman, N. 1 Lev. 
248. 
So, if by the words the party be accuſed, and put to expence 
for purgation: as, he had uſe of my wife's bedy by force 3 whereby 
he was accuſed of a rape. 1 Rl. 35. Fo» le Lit. 337. 
If a parſon declare a man to be excommunicated, when he 
was not; whereby he was removed from the church, and ſa- 
craments, and put to expence for his vindication. R. 1 Radl. 37. 
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But it is not a ſuſhcient ſpecial damage, that a diſcord happened 
euren him and his wife, and he was in danger of a divorce, 1 Rol. 
14. J. 45. Vide poſt. (F. 20.) | i 
" That her father was in a paſſion, and put her out of his houſe. 
R. 1 Vent. 4. 1 Sid. 396. 1 Lev. 261. Vide poſt. (F. 20.) 

That fhe bot conſortium vicinorum. 1 Sid. 396, 7. Fide 


te 
; "Tot the plaintiſf himſelf, of whom the words were ſpoken, re- 
fiel the marriage. R. 1 Rol. 35. I. 50. 
© "That ſhe wwas in danger of the ſtat. 18 Eliz. for having a baſtard, 
cont. 4 Co. 16. But this reaſon was added by Cote, and not 
by the court. 1 Vent. 4. 1 Sid. 397. 
That all perſons refuſed marriage with him; without alledging 
any particular perſon. R. 1 Rel. 36. JI. 15. Vide poſt. (F. 21.) 
That he loft the affetion of his mother, cube intended him 1001. 
ent. 3+ * 


(E) Banner of Spcakiig. 
(E. 1.) In an Oblique Way. 


ND if words are flanderous, it is not material, tho' they 
A re ſpoken indirectly, and obliquely : as, I will make thee 
an example for a perjured knave. R. 1 Rol. 49. I. 45. Yel. 160. 

She «vent to the Spanv to be cured of the French px. R. 1 Rol. 
49. l. 50. 

I accuſe thee peiſining A. R. 1 Rol. 49. I. 54. 

Of high treaſan. R. Hut. 131. 

F <will prove, or, I make no queſtion to prove he poiſoned A. R. 
1 Rol. 50. I. 1. 5. Tel. 160. Cro. El. 569. 

He wes wwhipt for flealing, &c. 1 Rol. 50. I. 11. 

1 arreſt thee, or, I charge thee with felony, 1 Rol. 72. l. 45. 
Cont, 73. I. 50. R. Jon. 302. 

He is in gas to be hanged for counterfeiting the king's hand and 
faul. R. Ray. 17. 

A. was in Wincheſter gal, and tried for his life ; and would 
tave been hanged, had it not been for Leggat, for breaking open the 
granory of farmer B. and ſtealing his bacon, Carpenter v. Tarrant, 
M. 10 G. 2. B. R. H. 339.) 

You will lie with a c:xv again as you did. R. 1 Sid. 220. 

You deſerve to be hanged for ſtealing, R. Pal. 68, 9. 

You may well ſpend, Sc. for you can coin, &c, for that imports 
> he had coined; otherwiſe he could not ſpend, Sc. X. 
Sal. 697. 

1 = a have forgot ſince you lived at B. there you could clip, Ce. 

. Sa . 697. 

You never thought well of me, ſince B. flole my lamb; B. ſhall 
have an action. R. Cg. El. 289. 

If you had had your deſerts, you had been hanged before now. R. 
Cro, El. 62, 

Bear witneſs, he did fleal, 2 Rol. 165. 
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Was that all the ſpigbt that baſtard could do me? 2 Rol. 165. 
Bring home the 4ol. you ſlole. R. 2 Rol. 165. 
5 He is in gaol for flealing. R. cont, Hut. 2. R. acc. 2 Cro, 
247. 
He was arraigned at the ofſizes for ſtealing. R. Jon. 299, 
Vide poſt, (F, 4.) 


(E. 2.) By Way of Queſtion, 


Or, by way of queſtion 3 as, when wilt bring the flolen ſheep 
thou ftoleſt from A.“ R. 1 Rol. 48. I. 5. Mar. pl. 18. R 
Pal. 66. 2 Rol. 165. 

Wihy will he hang A.? For flealing, Wc. R. 1 Rol. zo. 
20. 

Where is young A.“ He is a thief. R. 1 Rol. 82. 1, 10. 

Did you not hear A. flole, Or. 12 Co. 134. 

Vide, ante. (E. 1.) 


(E. 3.) Or, Conjecture. 


Vile pof8 Or, by way of conjecture : as I think in my conſcience, if bo 
(1. 43.) might have his vill, he would Fill the king. R. 1 Rol. 49. J. 20, 
2 Cro. 407. 
Or, if he ſay, if he might have his will, he would do ſo. R. 
1 Rol. 48. |. 25. 49. I. 5. 2 Cro. 407. 
So, if he ſay, he will be a bankrupt, or, wil! rob, A. c. in tw 
days. R. 1 Rol. 49. 1. 10, 15. 
Ido not know but A. ſent B. to rob, Cc. R. 1 Vent. 59. 
He hides, and for ought I know is a bankrupt. 1 Vent. Go. 


(E. 4.) As, Epithet, 
Vide pf. Or, by way of adjef7ive, or epithet to other words: as, thou ant 
(F. 12.) a bankrupt knave. 1 Rol. 47. I. 15, 20. 
A ſtcal ſbeep. R. 1 Rol. 47. I. 35. | 
A murdering rogue. R. 1 Rol. 47. l. 40. Cro. Car, 318. 
Jon. 326. 
A traitorly knave. R. 1 Sid. 103. 1 Lev. go. 
A thieving rogue. 1 Sid. 373. 
A buggering rogue, R. 1 Sid. 373. 
A perjured whore, R. Hard. 7. 
So, if the epithet be joined to the ſcandalous words: as thu 
art a whore-thief. 1 Rol. 47. l. 55. 
A coney-catching cheating thief. 1 Rol. 47. Il. 50. ( Vide 
Hard. 7.) | 


(E. 5.) Or, Report. 
Or, by way of report: as, if he ſay, A. ſpoke ſuch words; 
an action lies, with an averment, that A. did not ſpeak them. 


R. 1 Rol. 64. J. 5. R. 12 Co. 134. R. 2 Cro. 162, 3. 406. 
3 Bul. 225: N 
. 05 


ACTION upon the Cafe for Defamation. 265 


Or, A. told him B. flole, Se. when A. did not ſay ſo. X. 
R= 64. J. 15. R. 1 Lev. 82. 2 Ril. 165, 6. 

4 waman told me ſbe heard one ſay. R. 1 Rol. 64. I. 25. 

[ heard a bird fing, or, I dreamed, c. 1 Lev. 277. | 

Go, if he ſay, A. told me B. flole, fc. but I dont believe it. 
far. 8. 
a if a man ſay, A. told me B. ſtale, &c. when A. did really 
ſiy ſo, an action hes againſt A. but not againſt the relator z for 
he names his author. R. 1 Rl. 64. J. 20. 

Yau flele a mare, unleſs A. be forfevorn. Vide 2 Cro. 530. 


(E. 6.) Or, Exclamation, 


Or, by way of exclamation : as, that perjured villain! RI Rl. 
70. J. 46. 84. J. 40. 


(E. 7.) Where the Perſon is indirectly deſcribed. 


Go, it is not material, if the perſon of whom the words are Vie poft. 
froken, be deſcribed indirectly, when the perſon is aſcertained : (F. 44.) 
as, my maſter, Mr. B. hath robbed, Ec. an action hes by B. 
with an averment, that he was maſter to the perſon ſpeaking. 
N. 1 Kl. 75. 1. 35. Or, without the averment. R. 1 Rel. 79. 
J 50. 80. J. 5. 

So, if he ſay, thou ſerveſt a traitar; the maſter ſhall have an 
action. 1 Nzl. 75. I. 25. 

One of us is perjured; B. anſwers, it is net I. A. replies, nor 
I. B. ſhall have an action. Dub. 1 Rel. 75. J. 40. 

If, upon a diſcourſe of a bill in .chancery, a man ſay, thoſe 
difondants murder d, Wc. each defendant ſhail have an action. 
1 NI. 75. I. 45, 82. JI. 25, KX. Cro. Car. 512. Vide Jon. 40g. 

Thy landlord A. is a thief, A. ſhall have an action, with an aver- 
ment, that the ſpeaking was of him. R. 1 N=. 79. /. 50. 80. 
h 5. 

This baker hath perjured himſelf. A. a baker ſhall have an 
action, with an averment, that the ſpeaking was of him. X. 
1 Rel. 80. J. 15. 

S0, thy brother, or, thy ſon, is a thief; the brother, or the ſon 
ſhall have an action with an averment, that the ſpeaking was of 
lim. R. 1 Rol. 80. J. 20, 35. 84. J. 35. R. 2 Cro. 107. 

He that goes before thee is perjured; A. ſhall have an action, 
with an averment, that the ſpeaking was of him, et quod ile 
preivit, fc. K. 1 Rel. 8 1. I. 5. 

Where is that long-lockt murdering rogue ? And being aſked, 
ay He anſwered A. A. ſhall have an action. R. 1 Rl. 81. 
51. | 

Mr. receiver hath deceived the king; with an averment that he 
was king's receiver, and the ſpeaking was of him. R. 1 Rl. 82. 
. 38. Pal. 69. | 

He, (innuendo the plaintiff,) and one Allen are perjured. X. 


2 Cro. 102, 
(E. 8.) 
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(E. 8.) Where the Slander is by Antilhoſis. 


So, where the words are ſpoken by way of antitheſs : as, 
em no traitor, but have feen {hee in . R. 1 Sid. 381. 
1 Lev. 251. 

He faith, I am perjured, he is Nn as well as I. R. 1 Lr. 
G5. Ray. 51. 

1 not what F am, I knzw * A. is, I never buggered a mare, 
R. 2 Lev. 150, 1 Vent. 276. 

J am a true ſubjef, thou art none. Godb. 441. 


(E. 9g.) Or the words import a Time paſt. 


Bo, if the words import a time paſt: he was a thief, and fl, 
| Sc. R. 2 Cro. 622. 5 
. He came a broken merchant Py m H. R. per three ]. Cro. 
141 Car. 317. Jon. 321. Hut. 125. 


(F) What Mozds are not aftionable. 


(F. 1.) If chey do not import a certain Charge. 


(F. 1.) U'T words are not actionable, if they do not import a cer. 
— tain charge of ſome offence: as, he is diſaffected to the 
(D.1.) 2%. government. R. cont. and affirmed upon error in the exchequer, 
(k. 16.) but reverſed in parliament. Ca. Parl. 14. 

Thou ſerveſt us true ſubjeft. Cont. per two J. Fenner acc. 
1 Leo. 336. 2 Cro. 202. 

Thou art no true ſubject to the king, and that I will prove, R. 
2 Cro, 202. Tel. 104. 

It ho is nat the queen's friend, nor a true fubjeft, R. Cro. E. 


268, 

(F. 2.) So, if a man ſay, he poiſoned AH. without an averment, that he 
Of Murder. ig dead. Semb. 1 Rol. 77. J. 45, 59 Cont, Cro, El. 823. 
Vide ante, it l . 

(D. 2.) She threw her baſtard into the dect, with an averment, that a dead 


Pal. G9.) child was found there; for it does not appear, that the ſame 
child was intended. R. 1 Rel. 79. J. 10. 
She had a child, and made it awway. Per three J. Bridg. cont, 
Cart. 55. »The action would certainly lic, if it were with an 
innuendo that ſhe murdered the child,* 
He cleaved his head, one part lay on one ſhoulder, another furt 
en the other; without ſaying, that he was dead. R. 2 Crv. 184. 
In ſuch a caſe an averment that he was dead ſeems unnecel- 
ſary; ideo quære.“ 
He murdered A. i child modo difunf. without ſaying, that the 
child was dead at the time of the ſpeaking, R. 2 Gro. 213, 
(r. z.) 343 
Of felony, 
3 Ro BIN ſay, you texvitched my aur, I can take no fiſh. I Rol. 
(D. 3.) J* 0 7k 
Peſt. (F. 17.) | T2 
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They art a witch, T will make thee ſay, God fave my mare, R. 
| Rol. 45. I. 40. Cro. Car. 320. 

Thou art a ⁊biteb, and by thy means I loft my mare; without ſay- 
ing that he loſt her by her ſorcery. R. 2 Cro. 531. 
Thou inchunteiſt my bull, and made him run mad about the com- 
mn Re 1 Sid. 424 1 Lev. 276. 
Thou art a forcerer, and can 1 Rol. 45. 1. 10. 

He ran away from his captain, and deſerves to be hanged, without 
ſaying, that he was preſſed. R. 1 Rel. 63. J. 50. 


So, if he ſay, he wwas vt for flealing, or burnt in the hand, 
ir nden; for he ſhall not be burnt in the ſhoulder for felony. 
N. 1 Rel. 48. J. 30. Jon. 308. 

He is in goal for ſtealing; for perhaps he is not guilty. R. 1 Rol. 
12 . 30. Pal. Gi, 9. R. cont. 2 Cro. 154, 247. Vide ante. 


I.) 
Ok was taken for ſealing, and J have long ſuſpeted him. R. 


1 Rol. 49. 1. 38. J.. if he avers, that he never was taken. 
1 Rel. 64. J. 45 


1 charge thee ith felony. 1 Rol. 73, 1. 50. Jide ante, (D. 3. 


utra 1 with reaſon.“ 
Hale by the highay fide ; for it might be a ſtick or an ap- 

Ru 72 73. J. 2. 

I pilfered axvay my gords. R. 1 Rol. 73. I. 15. (a) 

He did flab al. tram A. R. 1 Rol. 73. I. 20. 

You uſe me as your au ife did, when fhe flele my cuſhion, without 
an averment ot che ſtealing. 1 Rel 78. J. 25. (a) 

Ile is infected with, or, mell; of the —— y of A. Kit. 
173. 3. (a) 

He ww ba arraigned for Healing. Pal. 68. Vide ante, (E. 1.) (a) 
A. Ii plate, and he hath it, and will be hanged for it. Pal. 


65 * ( a) 
7 [ was robbed and received the club back, and bears with the 


thief. R. 1 Rol. 67. I. 50. 

I was robbed of a cloak and A. was preſent, and _ home the 
cal, aud compounded fer the robbery. R. 1 Rol. 68. 5. * Qu. 
Of theſe two laſt caſcs, for they ſubject a man to the ro. Fs of 
the law,* 

He was in Newgate for a highwayman, Dub, Sho. 291. 

Thou haſt committed burglary in breaking his houſe; without 
ſpeaking of: any one. R. 1 Rol. 7 1. J. 30. * Qu. Of this, for 
the general charge of burglary might expoſe him to a proſe- 
cution,* 

He is a cheat and flole taus bonds from me. R. 1 Sid. 35. 

He is a thief, and flole my furze; of which felony cannot be 
committed, R. Fon. 11, Vide 2 Cro. 114. 

Aud flole my corn in my field ; for it ſhall be intended, fanding 


cern. 2 Cro. 205. 


(a) Qu. Of all theſe caſey, for the words are ſuch as if true, would ſubject the 
party to the penalties of the law. 
And 


267 


(F. 4.) 
By the com; 
mon law. 
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bars fixed to the houſe, R. 2 Cro. 205. 
He ftole Lord A. c deer. R. Sal. 696. But ſince the fratute, 
have made theſe offences felony, ſuch words would now be 


| 1 And ftole iron bars out of my wind»w; for it ſhall be intended, 
actionable. Vide ſtat. 4 Geo. 2. c. 32. and 7 Geo, 1, 4. 22. 


19 25 Gov. 2. c. 10.“ 
fl He is a thief, for he broke the cheft of A. and tech 401. for it doe; 
not appear, that he took it feloniouſly. R. 2 Cre. 687. 

[He was put in the round-hoafe for Healing ducks at Crowland 
are actionable, if laid to be ſpoken falſely and malicioufly, other. 
wiſe not. Beavor v. Hides, P. 6 G. 3. 2 Wilſ. Zoo.] 

[This child can hang au. Barnes 480.] = 
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(r. 3 90 if he ſay, he it forſfavorn, generally. 
Of perjury, Fe is forfworn, fer he ſet his hand ta a bond, and {were nay, 
N R. 1 Rol. 70. |. 5. 
ef. (F. 18.) N He delivered untruths in his anſwer in chane:ry. R. 1 Rol. 70. 
IS. 
EB. was reproued in his oath at the afſiſes, R. 1 Rol. 73. Ls. 
He perjuredly preſented, &c, for this is not a direct charge, 
R. 2 Cro. 80. 120. el. 72. But, Qu. whether this might 
not expoſe him to a proſecution for perjury ?* 
I have indifted A. of pergury, and doubt not to prove it. R. 1 Sid. 
220. , 

So, if he fay, he perjuredly preſented me at a viſitation z and do 
not ſhew for what offence, by which it may appear to be within 
his office. R. 2 Cro. 80. 120. Tel. 72, * Vide Supra* 

He is perjured, for he was forſworn in the biſhop of Glunceſer's 
ezurt, without ſaying, what court. R. 2 Cre. 436, 199, Cu. 


2 — + 


(F. 6.) So, it he ſay, he forged the queen's evidence, R. 1 Rol. 65. 
2a forgery. J. 30. 
760.2. He forged writings, (without ſaying, what, ) for which he ſbculli 
boſe his ears, R. 1 Rol. 66. J. 5. I Sid. 16. 
He forged this auarrant; for the word { warrant ) is uncertain, 
R. 1 Rol. 66. 1.25, 1 Sid. 16. 
He put preſentments into the jury's verdict zuithuut their conſent ; 
if he be not an officer. R. 1 Kc. 65. J. 50, 
B. hath found forgery againſt him, and can prove it, R. Hob. 
305, Qu.“ 
He hath reeovered 400l. by forgery, Sc. R. 3 Leo. 138. *Qu.* 
He forged falſe letters. R. 1 Sid. 155. Vid. 1 Lev. 112. *Qu.* 
He gave me a falſe, and forged acquittance. 1 Sid. 155, I Lev. 


112. — 

He ſued upon forged bonds, R. 1 Vent. 3. * for they might be 
forged without his knowing it.* 
Hie is a knave upm record, a fergering knave. Dub. Lat. 21. 


(F. 7.) 80, if he ſay, thou art an arrant rogue, R. 1 Rol. 43. 1.2% 
Olesen, A cozening regue, and cezened me of 301, R. 1 Rol. 68. I. 24+ 
Vide ante, Kit. 173. b. | 

(D. 8.) A curry 
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A ſcurvy bad feilow. 1 Rol. 43. 1. 15. f 
7 co quer, or d. lain. Kit. 173. Vide Mo. 29. 
A falſe knave, rogue, ufurer, Cc. Kit. 173. a, bo Mo. 29, 


in wr father wvas a horſe-ſlealing rogue, and you are a great rogue. 
Bellamy v. Barker, P. 6G. Str. 304. 

A cheating knave. R. 1 Sid. 35, 48. R. Sho. 181. 

A ferfavorn fellow, R. 1 Sid. 48. 

Of a trader, he is a very varlet, and a nave. R. 2 Cro. 204. 

You be a cheat, and have been a cheat many years. , R. Sal. 694. 

A cozening rogue, a cut-purſe rogue, R. 2 Cro. 536. Pal. 10. 
Ou. of the laſt words.“ | 

5 a merchant, without a colloquium of his trade, he is a cbeai- 
ing rogue, a runagate rogue. R. Hard. 8, Vide 2 Lev. 214. 

You are a cheating old rogue, and have cheated the fatherleſs 
and the widow ;, if laid without a colloguium of his trade, Lud- 
well v. Hole, P. 12 G. Str. 696. 2 Lord Raym. 1417. 

[You cheated the lawyer of his linen, and flood bawd to your daughter 
iu make it up with him, You cheat every body. You cheated me of 
' a ſheet, You cheated Mr. S. and I will let him kuow it : not ac- 
tionable, without a col/oquium of plaintiſf's trade. Davis v. 
Miller, T. 15 G. 2. Str. 1169.] 

He is a filching fell;w. R. Pal. 29. 

Mr. Mayor hath cozened the tun and conty. R. Jon. 308. 


(F. 8.) So, General Words of any in Office, 


So, if he ſay of a juſtice of peace, he is a bload-ſucker, and (r. 8) 


will take & couple of caps. 1 Rol. 56. I. 52. As juttice of 
fie it nat averthy to live in a commonwealth, R. 1 Rol. 57. Pete. Ks 

1. c : Vide ante; 

* (D. 15.) 


Thou Iiſt the preſentation by being a recuſant. 1 Rol. 56. 1. 40. 
* Qu. For what other kind of recuſant is there but a popith 
recutant 2# 

He is nat averth a great, and gone to the dige. R. 1 Vent. 
258, 

He is a rafcally villain, and keeps a company of thieves and traitors 
t; 4; miſchief. R. per three J. 2 cont. 2 Cro. 59. 

You would be a juſtice like A. a fool, an aſe, a bil hend jrflices 
R. 1 Sid. 67. 1 Lev. 52, | 

He <vas a debaucht man, not fit to be a juſtice ; for he ſpeaks of 
a time paſt, 1 Vent. 50. 
| So, want of ability in a juſtice of peace is not actionable; for 
it is an office of honor only; as, he is a beet!r-beaded juſtice, an 
aſs, a coxcomb, Sc. Sal. 695. 1 Sid. 67. 1 Lev. 52. 

He is a vermin, corrupt man, and a hypocrite, R. 1 And. 120. 


So, if he ſay to an attorney, Ill have ther picked over the bar. (F. g. 
R. 1 Rol. 5 f. I. 20. Attorney. 
0 found forgery againft him, R. Hob. 30 Fo Qu.“ 8 

e keeps his houſe, and compounds with his creditirs, Pal. 65. Qu“ 5% (F. 
3 do, é 
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_ ACTION upon the Caſe for Deſ:matton, 
© eb, So, if he ſay of a man, who does not buy, nor ſell, Je ;; 


Vide ante, Gankrupt. 1 Rol. 44. 1. 10. 
(D. 25.) 90, if he ſay of a tradeſman, he cheated me ꝙ d mble in fuch 
goods ; for if he cozencd him in the price it is no ſlander, x. 
1 Rol. 55. I. 50. 62. J. 15. 
His fhop-book is a falſe beat. R. 1 Rol. 62. I. 2. Pal. 65. 
He hath cozened me in iny meaſure. R. 1 Rol. 62. l. 10. 
He hath cazened me of 500 1. without ſpeaking of his trade, 
R. 1 Kol. 62. J. 20, 30. 68. J. 26. Jen. 306. 
He knows not how to make a good piece of wor; without ſaying 
what, or a diſcourſe of his trade. 1 Mad. 19, x 
He is a cheat, and I will prove him a cheat. R. 5 Mod. 398. 
R. Ray. 169. Hard. 8. 
_ is a varlet, ſuppreſſed his brother”s will, and is a hypocrite, 
Pal. 21. 
[Of a carpenter—he has charged A. for ferty days work, and 
received the money for the avork, that might have been done in ten days, 
and he is a rogue for his pains. Lancaſter v. French, P. 1 G. 2, 


Str. 797] 
Of a brewer, my mare piſſes as good beer as he brews, R. 1 Rol. 


58. I. 35. Jon. 444. | 
Of a livery-ſtable-keeper, he buys only finking rotten hay; for it 
is not a trade. R. 1 N 59. J. 52. 
| Of a carrier, he is a barretor. 1 Rol. 59. 1. 20. 
(r. 11.) 80, if he ſay, Thou haſt the falling ſicbnaſt. 1 Rol. 44. l. 7. 


A perſon 
affecled by a malady, Vide arte, (D. 28, 29.) Poft. F. (19.) 
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(F. 12.) Or, which charge only with an Inelinatiòn. 


Or, if he charge only with an inclination : as, thou art a thier 
% rogue, 1 Sid. 373. Pal. 64. 

T hou wwouldft have killed me. R. 1 Rol. 51.1. 23. 

Thou art a murd*rous quean. 1 Rol. 47. I. 30. 

T hou keepeſt men to rob me, R. 1 Rol. 51.1. 1. 

Thou procureſt A. to came thirty miles to commit perjury; without 
ſaying, that the perjury was committed. R. 1 Rl. 5 1. J. 5: 
Vide ante, (D. 6.) | 

Thou didſt go to D. and would! have given him meney to rob A: 
and he did rob him, R. Jon. 84. * 24, ſor this makes him an 
acceſſory before the fact.“ 

Thou didſt ſuborn witneſſes to favear, Oc. if he do not ſhew 3 
perjury committed. -Semb. Mod. Ca. 202, 

Or, he is a rare chancellor to ſuborn witneſſes, c. for it is only 
a deſcription of the perſon, and does not charge him with any 
offence in his office of chancellor. Per tuo J. 2 cont. Sal, 696. 
Med. Ca. 202, 3. But gu. whether if ſpoken of the chancellor 
of Great Britain, this would not be ſcardalum magnatum. * 

T hou art a bankruptly knave, 1 Rol. 47. I. 25: 

Thou haſt thievijhly taken, 2 Cro. 81. 

Thou haſt dealt traiteroy/)y, Ibid. f « 
| « 13+] 


ACTION upon the Caſe for Defamation. 


(F. 13.) Or denote only the Opinion, or Suſpicion of him who 
ſpeaks, | 


Or, if the words denote only the ſuſpicion of him, who ſpeaks: 
as, he deſerves to be hanged, 1 Rol. 43. I. 10, 15. 

I count thee to be a witch, 1 Rol. 46. I. 35. 

If a man adviſe another 7o call in money from a tradeſman, and 
n take heed hot he truſts him. R. 1 Rol. 61. I. 30. 

If he ſay, I will prove thee a thief, I will prove it by thy fon, or 
1 him to the devil; for the laſt words denote his doubt. R. 
» C. 214. n. for the latter words are mere expletives, and 
the others are actionable.“ 


(F. 14.) Or, charge no Perſon certain, 


Or, if the words charge no perſon certain: as, one of my bro- 
thers is, Sc. where he had ſeveral brothers. R. 1 Rl. 81. 
J. 25. 

If he ſay to three witneſſes, one of y2u is perjured; none of 
them ſhall have an action. X. 1 Rel. 81. J. 35. 

So, iſ he ſav, my enemy is, Dr. no one thail have an action. 
1 Rel. 81. J. 40. 

The Boxes are traitzrs; none of that name {hall have an action. 
1 Ral. 80. J. 40. But it is conceived that, if in the place where 
the words are ſpoken, there was only one family of the name, 
each individual might have an action. 1 Hong. Fad, Dec, 228. 

Sbe had a child, and fhe or fame body eit made it away. Per three 
J. Bridg. cont, Cart. 55. 

If words are uncertain, and cannot deſign any particular per- 
fon, no averment ſhall make them actionable. R. 1 Nel. 81. 


125. Vide poſt. (G. 9). 
(F. 15.) Or, are explained by other Words. 


Or, are explained by other words to a different ſenſe : as, He 
w a thief, and file my corn off my land, 1 Rol. 70. I. 37. 

Or, Huf an acre of my cn; for it ſhall be intended growing. 
R. 1 Rol. 70. J. 41. | 
| He is a thief, and took my gords in executions R. 1 Rol. 51. 
« 46. 

He is a thief, and file my furge, corn, tree, Scr. R. Hob. 
331. 

And flole my bonds. 1 Sid. 35. But now it would be others 
vile, for ſtealing bonds is made felony.“ 

Of a phyſician, he Lilled A. with phyfick. R. 1 Rol. 71. I. 15. 

So, if they are explained by precedent words: thou art drunk, 
and I fholl nas hold up my hand at the bar, as thou didi; for that 
perhaps was for drink. 1 Rel. 71. J. 7. 

He is a knave, aud conſented to take 20 4. out of A.'s pockets 
Rol. 71. J. 10. 

He 


Vide ante, 
(E. 3+) 


— — . ee eee en eee oe I NI IO _ - . — , * —_ . 
3 Aug — — — 5+ = F #5 Rix" * * 
wy By * 1 me * — 33 n _-> tu — AC.T-E * - 


mY Ws * . > 2 
* * . 
. 222 


2 2 


— 


— 


* AA _ . 
rr 


CITES 
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He flole my piece, and I charge him with felony; for the fr 
words are inſenſible. N. 1 Rel. 72. I. 50. 

Yet where defamatory words are in a diſtinct Clauſe, they 
ſhall not be explained by the addition of another clauſe, which. 
ſeems to make a qualification : as, tou art a perjured whore, ang 


forfworeft thyſelf at W. R. Hard. 7. 


(F. 16.) Or, may be taken in mitiori ſenſu, 


C. 16.) Or, may be taken in mitiori ſenſu : as, you are no true ſuljet 
nexus. to the bing; for perhaps he had not paid taxes. 1 Rel. 43. J. 20. 


to treaſon, 69. J. 20. | 
Vide ame, Thou art a rebel; for it may be that a commiſſion of rebellion 


Ty .F. iflued out of chancery. R. 1 Rol. 69. J. 12. R. Cro. El. 878. 
g T hou art a coiner of money; for it ſhall be intended in the ming, 
R. 1 Rol. 72. I. 40. 

A rebel againſt the king. R. 1 Sid. 132. u. of the three 
laſt caſes, for it is not probable that a perſon in a paſſion uſing | 
ſuch language to another ſhould mean it in mtiors ſenſu. & 

T hou haſt ſitten on the pillory. R. Cro. El. 62. 

Thy warrants, (to ſerjeant Heale,) have undone many ; for his 
warrant as a juſtice of peace may be intended. R. cont, in B. A. 


4 
54 


but reverſed in the exchequer, Pal. 65. 
(F. 17. So, if one ſay, You are a witch, generally, without charging 
— to felo- with an act within the flat. 1 Face. 12. K. 1 Rol. 44. |. 52. 


Vide ante, 45. J. 2, 15. 25. R. 1 Sid. 52. K. cont. 2 Cro. 150, 306. 
* 3: 4— K. acc. 2 Cri. 531. R. ace. Gro. Car. 282, 324. 
4. She can witch, and unvitch. R. 1 Rol. 4 5. I. 10. 
Thou committeſt ſacrilege every day. R. 1 Sid. 376. 1 Lev; 
250. QA. of this.“ | | 
So, if he ſay, thou haſt Holen my furze ; for it ſhall be intended, 
growing. R. 1 Rel. 70. I. 5 1. Hob. 331. 
He burnt my barn, for it ſhall not be intended, with corn, 
R. 1 Ral. 73. I. 35, 37. | 
T charge him with felony for taking money out of A.'s pocket ;, fot 
it might be only a treſpaſs. R. Hob. 305. 
+ He ſtole my lead from my houſe. 1 Sid. 104. *but now this woull 
be actionable ſince the ſtealing of lead from the houſe has been 
made felony.“ | : 
Or, he flole the fhiitters of my window; for they are parcel ot 
his houſe. R. 1 Sid. 104. 

He is a pick-pocket, he picked my pocket, and took away my monty: 
R. 2 Lev. 51. 1 Vent. 213. * 2%, for one can hardly conccive 

a more direct charge of felony.“ 
It fhall go hard with him for his life, but his eſtate he ſhall liſ 

for marking my ſheep, Ray. 12. 

(F. 18.) 


Or, to per- If he ſay, thou art forſebern, generally; for it ſhall not be in- 


uh at tended in a caſe, where perjury may be committed. R. 1 Ri, 
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Pho art forfworn in L. court; *which does not appear to be 4 i: 
tourt of record. R. 1 Rel. 39. J. 50. 40. J. 20. 41. J. C. 69. J. 50. 

Or, if it do not appear, that the matter, in which the oath 
was, was within the juriſdictlon of the court. 1 Rel. 40. h 25. 

Or, if it is not averred to be at a trial, . R. 1 Nel. 42. 
25. 79. J. 15, 25. ; 
"if this be hoe wi may with impunity charge another with 
perjury generally, for if he do not ſay it was at a trial, and add 
all the other circumſtances requiſite to conſtitute a perjury, the 

laintiff cannot aver theſe circumſtances,* 

Or, if he ſay, be ir forſirorn, for be faid, the tua vas worth 
40 5. when it <vas dear of 135. for ne does not directly fay, that 
it was not worth 40 c R. 1 Rel. 40. J. 40. 2 + 

So, if he ſay, you loft the patronage by being a recuſant ; for it 5 
ſhall not be intended a popiſh recuſant. R. 1 Nel. 38: J. 35. * 
* 9y, for there are no other recuſants known to the law.“ 6 

W . . . . 

If he ſay to an attorney, you are a maintainer of ſuits, it ſhall 
be intended, in his practice. Hob. 117. 1 Kol. 5 3. J. 40. 55. 
J. 2 Fs | 


r 


W., 
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[To ſay a man has had the pox is not actionable. Tayhr v: (F. to.) 
Hall, T. 16 G. 2. Stirs 1189.] | "eo ; 
So, if he ſay, he is full of the pet 4 Co. 17. 1 Rol. 67. chuging þ 
20, Mo. 573. | 3 * | 
Thau art a packy at Hare; go to the leach for the p 1 Rok 67. I. 30. Vide ane, | y 
A ſcurvy pecky cuore; for it does not appear by any circum- P 2$) 29: | 
ſtance, that he meant the {French pox. R. 2 Cro. 499. 88 
Type art M. i hackney, thou art a thieving whore, a pocky uhr. 
R. 2 Cro. 514. Godb. 278. *In theſe three laſt cafes, it 
ſeems impoſſible that any thing elie but the French pox could be 
meant, and there is little doubt but the jury would find that was 
their meaning, if the declaration contained an immnwends to that 
purpoſe, ® | 


So, if Corniſh, or Welſh words have a double intendment; and 
import ſometimes a mere taking, ſometimes a ſclonious taking, 
they ſhall be conitrued in mitior: /erijſus Pal. 64. Vide 1 Rol. 
"lol 37. 

* If by circumſtances, mode of ſpeaking, &c. it can be ſhewn 
that the ſpeaker meant a felonious taking, the declaration, cont 


3: 


taining an mnuends accordingly, the jury will, if ſatisfied, find | 
the innuendo, and the plaintiff be intitled to a verdict.* 2 | 
Yet, words ſhall not be ſtrained contrary to the uſual con- |. 
ſtruction of them N. 1 Rl. 7 11 J. 45: (a) . 
( Note; There is no branch of the law in which the dettded cafes ate ſo con. i 
tradiftory to each other, and the deciſions ſo frequently irteconcileab;e with the 'L 
avowed principles un which they are ſaid to be founded; as the action on the cab | 
or words; many of the caſes cited from the old authors ate certainly not law, fy | 
which reaſon it is hoped the liberty taken under maſt of the foreg:ing diviſions, in 4 
. queries and remarks, will be excuſtd; as will alſo the obtervation, that 1 1 
* what words are actionable or not, will be more ſatisfactotily determined by an p 1 
„ curate application of the general principles on which ſuch actions depend, then , 1 
125 a reference to adjudg:d caſes, eſpecially thoſe in the more ancient authors.“ - 'A 
ide the caſe of Onflow v. Herne, 3 Wilf. 177. where we principles ate well explained 4 


nd illuſtrted by the chief juſtice. 
Val. I. T N 
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(F. 20.) Or do net import any temporal Damage, 


Vide ante, Or, if the words do not charge with an offence, for which the 


(D. 22, ze.) party ſhall have a temporal damage, tho' they are contra bun, 


mores 5 as, you are a whore, 1 Rol. 34. I. 40. 

A whore-maſter. 1 Rol. 34. 1. 40. Vide Mo. 10, 29. 

A boſtard-bearing whore. R. 1 Rol. 36. I. 5. 

An adulterer. Kit. 173. a. R. Mo. 29. Vide 27 U. 9. 
14. b. 

You are a whore, and A. had the uſe of thy body. R. Cro. E. 
582. R. 1 Sid. 61, 62. Cont. 3 Mod. 120. 

You was get with child by A; whereby her father diſcarded her. 
R. 1 Vent. 4. 1 Sid. 396. 

Thou art a whore, and hadſi a baſtard by A; for it js no tem- 
poral damage, if no charge to the pariſh. X. Sal. 696, 693. 

Thou art a common whore, and N.'s whore. R. 2 Mod. 296, 

Thou hadft a baſtard; if it does not appear that it may he a 
charge to the pariſh, R. 1 Rol. 37. J. 40. 38. J. 25. Sad. 694, 

He is the reputed father of A. ＋ baſtard. R. 1 Rol. 37. I. 4;. 
Cro. Car. 436. 

Thou Hadiſt two baſtards thirty-ſix years age; whereby there was 
diſcord between him and his wife. 1 KI. 34. J. 50. 2 Cre. 473. 
2 Rol. 24. Poph. 140. Godb. 273. | 

Thou art a bau. R. 1 Rol. 44. I. 22. 1 Sid. 241. 

A pimp. R. 1 Rol. 44. 1. 30, 35. Cro. Car. 393. 

Thou tookeft 5 8. to help two rogues, and whores to a clean pair of 
ſheets, 1 Sid. 241. Ray. 115. 

A bawd and pimp, and broughteft young gentlewomen to gentlemen, 
R. 1 Sid. 438. 1 Vent. 53. 1 Mod. 31. cont. Is not this 
an indictable offence ? If it be, to charge one with it, is action - 
able. 

Thou art an heretick. Kit. 173. b. R. 27 H. 8. 14. b. 

So, if he ſay of one not a trader, you are a bankrupt, 1 Rol. 


44+ I. 10. 
Of one not of a profeſſion, you are a common barretor, 1 Rol. 


44. I. 12. Kit. 173. a. 


(T. 21.) Or, the temporal Damage is remote. 


Fide ante. So, if the temporal damage is not of moment, or is remote: 


n as, if the party alledge, that by reaſon of the words all honeft per- 
font matrimonium hucuſque recuſaverunt, et adhuc recuſant, without 
ſpeaking of any particular marriage. R. 1 Rol. 36. I. 15. tho 
it be found by verdict, 

That fhe loft her marriage, without alledging any particular 
ſuitor. R. 2 Cre. 499. | 

That he faid of a butcher ſpeaking of his meat, the cow died 
in calving, whereby he loſt his cuſtomers. R. Sal. 693. 

So, if the temporal damage is not preſent : as, it one fay, 
he was not fit to be a juſtice; for he may be now fit. 1 Nl. 48. 


. , 
5 So, 


ACTION upon the Caſe for Defamation. 


80, if he ſay, be loft the patronage by fimeny; for he loſt it 
bnly, unicd vice. R. 1 Rol. 38. J. 35. 

80, he had the French pox; for he may now be cured. R. 
1 Rl. 48. J. 20. 67. 1.31: N. Nay: 15 1. Per two J. al. 30: 

So, if the damage be by accident, and not a direct conſe- 
quence of the words: as, if a man ſay to a ſervant, thy miſtreſs 
*- a whore, whereby ſhe loſes her marriage; if the words are 
not ſpoken to the perſon in treaty for the marriage. R. Cro. 


Hl. 787. | 

if be ſay of a ſchool-miſtreſs, you are a whore; if no ſpecial 
damage is alledged. 1 Vent. 21. | 

So, if the verdict find for the defendant as to the ſpecial da- 
mage; tho? it find the ſpeaking of the words. R. 2 Med. 296. 


F. 22.) When ſpoken in a Courſe of Juſtice 


Or are ſpoken in a courſe of juſtice : as, if a man object to 4 
witneſs, that he is perjured; tho' it be falle, 1 Rel. 33. J. 5: 
Vide 2 Cro. 91. - Fae : 

Or ſay, that an affidavit againſt him is falſe: R. t Rol. 33. 
1. 45. 87. I. 30. Jon. 431. 

If on motion for information againſt a juſtice, ſupported by 
affidavit of 4. defendant in his affidavit in atiſwer denies the 
charge, calling it «vbat A. has fo fulſely ſworn againſt bim; action 
does not lie. Aſtley v. Younge, T. 32 & 33 G. 2. 2 B. M. 
307. 

So if a man exhibit an indictment, appeal, &c. of murder, 
felony, perjury, &c. of which the party is acquitted. Vide 
2 Infl. 228. Vide Action upon the Caſe for a Conſpiracy, (B.) 

So, if a man ſpeak ſcandalous words to his counſel, ſolicitor, 
Sc. in order to have art action, or other proſecution in a courſe 
of juſtice againſt a perſon; 2 1. 228. 

Or, deliver them in evidence to a jury. Bid. 

So, if a counſel ſpeak words material to the iſſue; tho' they 
» falſe and ſcandalous. 1 Rel. 87. I. 55 2 Cro. go. Vide 

[o. 79. h 

As, where the queſtion is of the bankruptcy of A. if 2 counſel 
ſay e that he is a buntrupt, tho he be not. R. 1 Nel. 
33. 6 206 | 

So, tho' the words are not directly material to the iſſue: as, in 
falſe impriſonment, the defendant juſtifies, that the plaintiff did 


not find ſureties for his good behaviour, iſſue de fon tort, and 


at the trial a counſel ſays, Zhat the plaintiff was a man of bad fame, 
and had committed felony, R. 1 Rol. 87. I. 20. 9 Cre. go. 

So, if a man deliver a petition, containing ſcandalous matter, 
by way of complaint to the members of parliament. R. 1 Lev: 
240. 1 Sand, 131, | 

Tho' it be printed, and delivered to the me ; for the 
ulage of parliament warrants the printing, whereof the court 
WU take judicial notice. a 131. 1 Lev. 240. 
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ACTION upon the Caſe for Defamation. 


Otherwiſe, if he deliver it to others. Semb, 1 Sand. t3r, 
- 1 Lev. 240. 1. 

So, if he deliver a petition or bill to the king, which contains 
defamation; for he is the fountain of juſtices» 3 Les. 138. 

Otherwiſe if he afterwards publiſh the contents to other. 

Leo. 138. | 
g So, if by a ſuggeſtion defamatory to B. any one obtains the 
revocation of a patent to B. and a grant to himſelf, and after. 
wards upon a reference to the attorney general ſays, that b. 
Suggeſtion is true. X. cont. but judgment afterwards rever{:d 
Hard. 223, 4. 

So, if a defendant in treſpaſs plead, that the plaintiff is a bank. 
rupt, tho' he be not, an action does not lie, 2 Cro. 432. 

So, if upon a libel in the ſpiritual court A. be produced as 1 


| witneſs, and the defendant make an allegation in writing, hat l 


was perjured, in order to avoid his teſtimony ; tho? the allegation 
be falſe, an action does not lie for this againſt che defendant, 


1 Kal. 33. Il. 5. 2 Cro. 432. 


But if a counſel, c. offer, in evidence ſcandalous matter, 
which is not material, nor pertinent to the iſſue, an action lies 
againſt him, if it be not true; for it ſhall be intended to be 
ſpoken maliticſes Senib. 2 Cro. 90. 


(G) Declaration fo; (Uoms. 
(G. 1.) Muſt ſhew the Plaintiff to be of good Fame. 


Declaration for words uſually ſhews, that the plaintiff is of 
good fame, and clear of the crimes, for which he is de- 
famed. 


(G. 2.) Cannot be for, or againſt two. 


And two cannot join in it; for the wrong to. them is ſeveral, 
R. Dy. 19. 4. : | 

Nor can it be againſt two for the ſame words jointly, Dy. 19 
a. in marg. 

Tho! it be againſt huſband and wife for a ſpeaking by both. 
Dy. 19. 4. in marg. 


(G. 3.) If the Charge be in reſpect of an Office, c. mult ſhew 
his Oflice, Se. 


So, if the charge be in reſpect of an oſſice, profeſſion, trade, 
Oc. it muſt ſhew his office, Cc. 

And generally, it ought to ſhew, that he was in office at the 
time of the ſpeaking z as, if one ſays of a jultice of peace, Le 
takes bribes, it muſt ſhew, that he was then in the commiflion, 
R. Tel. 159. | : 

And, cum per multos annos jam elapſos extiterit, Wc. is not 
ſuſſicient, N. 2 Rol. 84. R. Cro. Gar. 282. Vide Tel. 1555 

2 | a 0 


ACTION upon the Cafe for Defamation, 


80, if he ſay, he is a bankrupt, the declaration muſt ſhew, that 
he was then a trader. Dan. 170. Cro. Car. 282, Vide Tel. 
515 he ſpeak of a barriſter, or phyſician, Cc, it muſt ſhew, that 
he was Zhen a counſellor, or licentiate. Dan. 169. Vide Tei. 
2. , if he charge with words not actionable, but in regard of 
is trade, profeſſion, c. it is not ſuſficient to alledge the ſpeak- 
ing of lum, without a co/laguium of his trade, &c. R. 1 Lev. 250. 

But, ſo exact an allegation of a continuance in ofh,, c. is 
not neceſſary, where the words import it: as, if he f an 
attorney, he is an ambi-dexter, 2 Rol. 85. 

So, ſpeaking to a ſervant, thy maſter; it is not neceſſary to 
ſay, that he was ſervant at the time of the ſpeaking, Vide Ley 
82, 

And after a verdict, cum fuit mercator, &c. ſeems good; for 
it ſhall be intended, that he continued his trade, &, Dan. 169. 
R. 1 Sid. 425. K. 2 Cro. 222. | 

So, if the ſpeaking be alledged to be of the pinintiſf and his art, 
it is ſufficient, without an expreſs callaquium of his trade. Dub. 
1 Lev. 115. Ray. 87. R. 2 Cro. 241, 673. 

So, a colloquium of office, trade, &c. is not neceſſary, when 
the words import it. R. 1 Lev. 280. R. 2 Lev. 62. 


(G. 4.) Muſt ſhew a Publication, 


And the declaration muſt ſhew a publication of the ſlander : 
and therefore, the plaintiff thall ſay, that the deſendant in præ- 
ſentia et auditu diverforum ligenrum dixit, &c. 

And, if the words are Welſh, or Latin, he muſt aver, that 
the hearers underitood ſuch language. Hob. 268. R. 1 Rol. 74. 
A. Mar. 2. 16. Dan. 146, 

And an averment, that they underſtood /inguam Romanam, is 
not ſuſſicient, where the words were Latin; for that imports 
lialian, 1 Rol. 74. J. 30. 

But, if he alledge the ſpeaking to be palarm, et publice, c. it 
is ſufficient, without ſaying, in preſentia et auditu. R. after 
verdict, Cro, $63. Dan, 168. 

8e, ſpeaking in praſentia, without ſaying, anditu; for it ſhall 
be intended in their hearing. X. after verdich, Ov. El, 486. 
y 57. R. 2 G. 39. X. Cro, Car. 199, Dan. 168. 

And, if in the firſt count it be ſaid, in præſentia et auditu, and 
omitted in the ſecond count, yet it is ſuſficient. X. 2 Lev. 193. 

50, if the words are Angliſb, tho' peculiar to the dialect of any 
country, the ſignification need not be explained; for the court 
ought to take notice of the ſignification of all Eugliſb words. 
Dan. 161. Vide poſt. (G. 6.) 


(G. 5.) Muſt ſhew a Malicious Intent. 


So, the declaration muſt ſhew a malicious intent in the 
defendant, | 
'S Put 
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ACTION upon the Cafe for Defamation, 


But it is ſufficient to ſay, falss dixit, without malitiad. I. 


Me. 459. Ow. 5 1. Ney 35. | 
Or, machinans pejorare dixit. Dan. 166, 


(G. 6.) Muſt alledge expreſsly, what Words were ſpoken, 
So, the declaration muſt expreſsly alledge, what words were 


ken. 

And therefore if it fays, quod defendens dixit hec verba, vel 
conſimilia, it is bad for the uncertainty. R. Cro. El. 645, 

Or, verba, quorum tenor ſequitur in hec verba, thou, &. 
R. Cro. El. 645. 857. 

Or, ad tenorem et effeftum ſequentem. R. 3 Mod. 72. Alm. 
tho' tenor is ſufficient for a libel; for tener imports a copy or 
tranſcript; and therefore, if the words, quorum tenor, Ic. are 
alledged, it may be compared with the original libel ; but there 
cannot be a tenor of words; and therefore, if words are alledged 
juxta tenorem ſequentem, it has never been allowed. Sal. 661, 
But it is ſufficient to ſay, quod dixit verba prout in his Angli- 
canis verbis ſequentibus, R. Cro. El. 572. 

And the plaintiff need not give the ſigniſication of any Eugliß 
words, tho* they are unuſual, and peculiar to a particular coun- 
try ; 4 healer of thieves, &c. 1 Rol. 86. J. 5. Jide ants, 
(G. 4. 

So, tho' they are Welſh words, he need not give the ſignifica- 
tion in his declaration. N. 1 Rol. 86. J. 50. 

(It may either lay the words ſpoken, or ſet out the ſubſtance 
of the words; if the ſubſtance only be ſet out, as that defendant 
charged plaintiff with fuch or ſuch a crime, then it is ſufficient 
to prove the ſubſtance. Nelſon v. Dixie, T. 9 G. 2. B. &, 
H. 305.1 

[But if the very words are laid, thoſe words muſt be proved 
as laid, Hid.] | 

[Yet if there is a variation in the order of the words, ſo it be 
agreeable in ſubſtance, it is ſufficient. Bid. 

[So, if immaterial words are proved to be ſpoken, more than 
laid in the declaration, Bid.) 

[So if the words are laid are ſo and fo, and the words 
proved are He is ſo and fo; ſuch variance is immaterial, Bid. 

But if the words laid are—lI will hang him, and the words 
proved are—I will hang them both; it js à material variance, and 
plaintiff ſhall be non-ſuited, 161d.] | 


(G. 7.) And, that they were ſpoken of the Plaintiff. 


The words muſt be expreſsly alledged to be ſpoken of the 
plaintiff; and therefore, if the declaration does not ſay, 
defendens dixit de querente, or words tantamount, it is bad, gen 
ly. R. 1 Rel. 85. J. 20, 

Tho' it be, dixit, he { innuends ) the plaintiff, R. 2 Cro. 126. 

But, if the declaration be, guad dixit eidem querenti, thou, Er, 
that is tantamount, as if it had ſaid, de querente. R. 2 Cro. 3555 


ACTION upon the Caſe for Defamation. 
So, if the words are in the ſecond perſon, thou, Cc. and the 


laintiff alledge a colloquium cum querente, it is ſufficient ; tho” 


he does not ſay, that the ſpeaking was de querente, or eid 


querentt. | R. 1 Rol. 85. I, 30. ro 


80, if he alledge, that the ſpeaking was de querente, tho the 
words are, thou, &c. it is ſufficient. R. 2 Cro. 39. 

Yet, a colloquium de querente is not ſufficient, where the words 
are in the third perſon, he, Cc. without ſaying alſo, that the 
ſpeaking was de querente, or, eidem querenti. R. 1 Kal. 85. I. 25. 
1 Sid. 52. 

It * neceſſary to alledge with whom the colloguium was; 
ſor perhaps he did not know. R. 2 Jon. 5. 

And a general allegation is ſuſſicient; as, habens colloquium de 
arte ſud. Dub. Ray. 86, 7. 


(G. 8.) When an Averment is neceſſary. 


If the ſpeaking be of a man by a charaQter, or deſcription, 
which may be aifixed to ſeveral, it is not ſufficient to ſay, quod 
dixit de querente, or querenti, or that he had a colloguium de 
querente as, if he ſay, thy fon, brother, landlord, Wc. or, my 
father, ſon, &c, is a thief; but the declaration muſt aver, that 
the plaintiff was his brother, landlord, father, &c. R. after 
verdif?, 1 Rol. 84. J. 15, 30, 50. 85. 1.45, Dub. after verdict, 
Cru. Car. 177. R. after verdict, Cro. Gar. 443. Jen. 376. 
R. Cro. El. 416. Vide 1 Rol. 79. HHH. 

But where the ſpeaking denotes any particular perſon, tho? 
it be by his trade, profeſſion, &c. it is ſufficient to alledge a 
cellequium de querente, without other averment: as, if one ſay, 
captain T. the willain T. &c. it is not neceſſary to aver, that he 
was a captain, &c, R. 1 Rel. 84. J. 43. 85. J. 5, 15. Vide 
1 Rel. 79. H. 

So, if he ſay, T. innuendo, the plaintiff, where the ſpeaking 
is alledged of the plaintiff, it is ſufficient. R. 1 Sid, 5 2. 

80, if the ſpeaking is alledged of the plaintiff, and it is ſaid, 
T. is thy brother, he, ( innuende, the plaintiff) c. it is ſufficient, 
without other averment. R. Cro. El. 429. 

If an action de ſcandalis magnatum alledge the ſpeaking to the 
ſervant of an earl, and ſpeaking of the earl, it is ſufficient, 
without an averment, that he was an earl at the time of the 
ſpeaking, R. Cro. Car. 136. Jon. 194. 

If the words have relation to another fact, there muſt be an 
averment of ſuch fact: as, if one ſay, he is as great a thief as 
enyin England, or, in ſuch a gaol, &c. it muſt be averred, that 
there are thieves in England, or in the ſaid gaol. R. Cro. El. 
214. Tel. 90. Dan. 151. R. 2 Cro. 687. Hut. 72. 

There was no robbery within 40 miles M. but thou hadſt an hand 
in it; it muſt be averred, that a robbery was committed within 
40 miles of V. R. Cro. El. 308, 342. 2 Rol. 92. 

He took a falſe oath at the aſſiſes; it muſt be averred, that he 
Way ſworn there. R. Mar. 7. 
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ACTION upon the Caſe for Defamatton, 


If the word import, that A. ſaid the words to him; it muſt he 
averred, that A. did not ſay them. X. 1 Lev. 82. 

Where an averment is neceſſary, it ſhall not be ſupplied by an 
innuendo. 1 Rel. 83. J. 10. ad. 40, 84. J. 25. Heb, 6. 


(G. 9.) When not, 


But where the words admit, or import ſuch fact, no averment 
of the fact is neceſlary: as, if one ſay, he Lillad A. no averment 
is neceſſary, that A. was killed, or is dead. Dan. 150. 1 Sid, 
53. 1 Vent. 117. K. Cro, El, 823. 

90, if he ſay, he poiſoned A. if he does not appear upon the 
record to be alive. Dan. 151. KR. cont, Hob, G. Acc. 1 Sid. 
227. 

I have indifled A. for perjury; there is no need of an aver 
ment, that he was indicted. Semb. 1 Sid. 225. | 

[In an action for ſaying /a//ely and maliciouſly that plaintiff had 
been in gaol and tried for his life, it is not neceſſary to aver he 
never was in gaol nor tried.) Carpenter v. Tarrant, M. 10 G. 2. 
B. R. H. 339. 

He caunot rend à declaration; there is no need of an averment 
that he can. R. 1 Lev. 297. | 

80, if he ſay, A. will prove the plaintiff faid, he Filled a man, 
Sc. it is not neceſſaty to aver, that no one can prove it; for the 
words are not ſpoken as the relation of another, but his own 
yndertaking, that ſuch a perſon will prove, &c. R. 3 Lev. 171, 

50, where the words have relation to a thing apparent, it need, 
not be averred. Vide Pleader, (C. 78.) 

As, if one ſay, as ſure as God governs the world he is a traitor ; 
there is no need to aver, that God governs the world. 1 Sid. 53, 

He is a witch as ſure as A. who is hanged for it; it is not 
neceſſary to aver, that A. was hanged. 1 Sid, 52. 

50 here it was ſaid, as ſure as king James governs this realm; 
an averment was not neceſſary, 1 Sd, 5 3. 

He is a perjured rogue as well as I; there is no need of an 
averment, that he is perjured; for it is admitted by the ſpeaks 
ing. R. I Lev. 65. | 

So, where the words are actionable without thoſe that are 
relative, there is no need of an averment of the thing, to which 
the relation is made: as, if one ſay, he is a thief, and hath flu 
more gedit than I am aworth 3 an averment is not neceſſary of, 
how much he is worth. R. 2 B. 142. 

When words are uncertain in themſelyes, an averment cannot 
aſcertain them. 1 Rz/.79. II. 81. J. 25. Vide ante. (F. 14.) 

As, if a man ſay, hou did throw thy baſtard into the dock at . 
an averment, that a child was found there dead, does not make 
the words actionable. N. 1 Rel. 79. J. 7. | 

50, an averment ſhall not enforce words contrary to their 
proper ſignification. 1 Rel. 86. J. 30, 
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ACTION upon the Caſe for Defamation, 


(G. 10.) Words explained by an Innuends. 


The plaintiff muſt explain the wors by an innuendo. 

[That rogue A. that ſet the houſe on fire (meaning the houſe of 
B. that was burnt z) and, if any body will give me charge of him, I 
will carry him to New Priſon z and another ſet of words, A. {et 
ite hauſe on fre, (meaning the ſame houſe.) The latter ſet of 
words ſhall have relation to the former, and after verdict for 
plaintiff ſhall be taken to be ſpoken maliciouſly, Tindal v. 
Moore, H. 33 G. 2. 2 Will. 114. 

But the innuendꝰ only explains, and does not inlarge the 
words, 1 Rol, 82, 1,46, 51. 83. J. 1. 

As, he forged this warrant, warrantum per vicecamitem ſuper 
capias innuend», is not ſuſficient. Hob, 2, Qu. For it ſeemg 
only to explain.“ 

So, an innuendo does not aſcertain words, which are uncer- 
tain in themſelves. 1 Brownl, 7. 

As, a prieſt (innuenda a popith prieſt,) gave him the euchariſt 
and extreme unction. Cont. 3 Lev, 66. Qu. Whether Lev. 
be not law.“ 

He was forſworn before juſtice S. innuends A. 8. juſtice of 
peace. R. 3 Lev. 166. 

He fwore A. was at N. innuendo N. in com. D. ubi revera 
nn fut apud N. pred. R. Sal. 513. In the two laſt caſes the 
innuend2 ſeems only to explain, and not to enlarge the words.“ 

Thy father, innuendo the plaintiff, is a thief; without an aver- 
ment, that the ſpeaking was to the ſon of the plaintiff. R. Cro, 
Car. 92. | 

And if the innuendo be repugnant, it is void. 1 Rel. 83. J. 50. 
84. J. 5. 

As, if a feme covert ſay, you flole my faggots, innuendo the fag- 
gots of the huſband and his wife. R. Pal. 358. But Qu. 
Whether it would have been repugnant to ſay innnendo the fag- 
gots of the huſband; in common parlance = wife might call 


tem her faggots, tho in point of law they were her huſband's,® 
(G. 11.) Special Damage alledged, 


If there be an action for words, which are not actionable 
vithout a ſpecial damage, the plaintiff muſt alledge the particular 
damage he has ſuſtained. For. 196. 

% in an action upon the caſe for the ſlander of a title. R. 
on. 196. . | 
Bo Ip not ſufficient to ſay, per gued he Ift the ſale of his 
. Ids | 

But in an action upon the caſe for ſlander of a perſon, it is 
ſuffcient to ſay, ad dammum, c. without ſhewing any ſpecial 
damage, Bid. This muſt be taken to mean where the 
words are actionable of themſelves. —Vide in Str. 666. a Ny 
Frius cale which ſeems contra, but appears not to be law.“ 
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232 ACTION upon the Caſe for Defamation, 
Tho! it be for words againſt him in his profeſſion, Did. 


Plea to an Action fo; TUo2ds. 
Vide Pleader, (2 L. 2, &c.) 


— 


ACTION upon the Caſe for a Diſturbance. 


(A) When it lies. 
(A. 1.) For a Diſturbance in a Common, 


O an action upon the caſe lies for a diſturbance in the en. 

joyment of that, in which a man has a right or intereſt: 

as, in diſturbance of his common by an incloſure, per quad i 
nan paſſit. Vide 2 Cro. Gag. 

Or, by ploughing it. 2 Les. 184. Cro. El. 198. 

Or, by putting cattle there, per quod in tam amplo modo hatere 
nom poſit, R. 9 Co. 112. Lut. 102, 3. 

Or, by putting conies there, per quod, Ac. 1 Rol. 106. l. 23. 
Dan. 175. R. cont. Cro. Car. 387. Vide infra. 

Or, by digging turfs, and carrying them away with horſe 
herbam ibidem conculcands, per quod, &c. for tho? the common haz 
no damage by the digging and carrying away the turfs, yet the 

coming with horſes and carts upon the graſs is a prejudice to the 
common. R. 1 Rl. 89. J. 40. Dan. 174. 

Or, by ſurcharging the common, whereby he has not ſuffici- 
ent common. Lut. 107. Vide Common, (J.) 

But it does not lie, if the lord of the manor put conies upon 
the common. R. Lut. 107, 8. Cont. Jon. 12. Vide ſupra, 

Or, if the lord put his cattle there, per quod tam amplo mots 
uti non poteſt. R. Lut. 107. | | 


(A. 2.) In a Way. 


So, for a diſturbance in the enjoyment of his way, by ſtop- 
ping it, per quod uti non poſit, 3 Lev. 266. 1 Vent, 275. 
2 Vent. 186. 

Be it a way by reſervation, or grant, or preſcription. 1 RA. 
109. J. 45. 

So, for ploughing up the land, through which the way lies. 
2 Rol. 140. J. 7. Semb. Cro, El. 198. 

Tho' it be a way to his freehold, for which an aſſiſe lies 
R. Cro. El. (466.) R. Cro. El. 845. 1 Rl. 104. J. 30. Saw. 
Cro. El. 199. | 

So, for damaging the way by carriages, ita quod it is of 10 
uſe. Lat. 111. | 


(A. 340 


ACTION upon the Caſe for Diſturbance. 


(A. 3+) In a Seat in a Church, 


80, for a diſturbance in a ſeat in the iſle of a church, where 
a man has a right by preſcription. R. 1 Sid. 88, 203. Ray. 52. 
1 Le. 71. 2 Jen. 3, 4. K. 2 Lev. 193. R. 3 Lev. 73. Vide 
Heliſt, (G. 3+ 

15 4 nave eccleſie, Semb. Hob. 69. 


Or, in the chancel, Semb. Ney 133. 

Or, for the firſt place, Cc. in a feat. Jide 1 Sid. 89. Vide 
New 133. | 

Ard laſt a ſtranger, it is ſuſſicĩent to declare upon his poſ- 
ſeſſion, without alledging uſage to repair, preſcription, or other 
ground of the action; for it is ſufficient to be proved in evi- 
dence, R. 3 Lev. 73, 4. R. 2 Lev. 193. K. I Lev, 71. 


Kd. 88, 203. Vide in Pleader, (C. 39.) 
80, it is ſuſſicient to ſay, that the defendant diſturbed him, 


without mentioning ſpecially, how the diſturbance was. X. 
B. idg. 4» 
(A. 4-) In Foldage. 


So, for a diſturbance in his foldage, by putting cattle into the 
land, where ſheep to be folded ought to feed, per quod faldagium 
habere nam potuit. 

By erecting herdals in his land, where the foldage ought to be, 
without licence of the lord contrary to the cuſtom. R. 1 Leo. 11. 


(A. 5.) In an Office, 


80, for a diſturbance in the enjoyment of the profits of his 
office. Mo. 706. 

But, it does not lie for a diſturbance in the office of pariſh clerk; 
unleſs he ſhew, that he was choſen by the pariſh, and had cer- 
tain fees. Dub. Sal. 468. 

So, it lies if a man diſturb another in the execution of his 
office : as, if when an officer is taking the poll for an election 
of a new officer, A. takes his papers from him. R. 2 Med. 
228, 

So, if a man do not pay to the poſt-maſter the ancient fees of 
his office, Lat. 87. (a) 


(A. 6.) Or, other Poſſeſſion. 


Or, other poſſeſſion ; as, if a lord of a manor preſcribe to 
have toll, and be diſturbed in the collecting of it. 1 Rol. 106. 


. 40, 43. 
(s) With reſpect to fees of office, the common mode of proceeding now is, by 


ation for money had and received, in which action the title to the office is tried. 
3 Mug. Vade Mec. 2.54. 
Or, 
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ACTION upon the Caſe for Diſturbance, 


Or, preſcribe for him and his tenants to be quit of toll, and 
toll is collected of them. N. 1 Rol. 105. J. 10.107. . 5, 

So, if the lord of a leet be diſturbed in holding his court, 
1 Rl. 106. J. 49. | 

Or, in collecting the fines, amerciaments, &c. impoſed at the 
lect. 1 Rol. 206. J. 45. 

Or, his tenants are impoveriſhed by diſtreſſes to come to ano. 
ther court. 1 Nel. 106. J. 52. 

So, if a man diſturbs the ſervant of another in the collecti 
of his tithes due. 1 Rol. 107. J. 7. | 

Or, diſturb a leflor in his entry to view, whether the lefſes 
hath committed waſte. R. 1 Rol. 109. J. 5. 

If a man take toll of him, who ought to paſs a ferry toll-free, 
R. 1 Sal. 12. 

If a man prevent a pariſhioner from entring into the veltry. 


room where he had a right to he preſent. 2 Mad. Ca. 52, 354, 


(B) The Pꝛoceeding in an Ackion fo2 a Dil. 
turbance. 


(B. 1.) The Declaration, 


N an action upon the caſe for a diſturbance againſt a wrong. 
I doer, it is ſuthcient, that the plaintiff in his declaration ſays, 
habere debet; without ſhewing a title by grant, or by preſerip- 
tion. Pide in Pleader, (C. 39.) | 

Tho! the plaintiff be a copyholder. Lit. 125. 

Yet he may entitle himſelf by cuſtom, or preſcription. 

And a variance found by verdict from the preſcription alledy- 
ed, is only inducement, and does not hurt. R. 2 Cr9. 630, 

And in ſuch caſe, the cuſtom cannot be applied to a particular 
houſe, Sc. R. Lut. 127, 8. 5 

So, it is ſuſhcient that the plaintiff alledges a ſeiſin in fee of 
the meſſuage, c. to which the thing, in which he was dif- 
turbed belongs; without ſaying, that it was an ancient meſſuage, 
Sc. K. 2 Cro. Gog, | 

So it is ſufficient to alledge a diſturbance generally; without 
ſhewing the particular manner of the diſturbance. NR, 2 Cr, 
606. . Vide Bridg. 4. 

But the declaration ought to ſhew the certainty of the thing, 
in which the diſturbance is alledged : as, in an action upon 
the caſe for ſtopping his way, it ought to alledge the termine 
ad quem the way goes, R. after verdi, 1 Brownl, G. 1. 
164. 

And likewiſe the terminus a que. Tel. 164, Vide in Chimin, 

» 25) 

And whether it be a foot-way, horſe-way, or cart-way. 7. 
164. : 

So, if the plaintiff alledge a way in pecid paſture, it is bad for 
the uncertainty, R. after verdift, Lut. 124. = Hs 


ACTION upon the Caſe for Diſtutbarice. 


Fo, if the plaintiff preſcribe for a way to ſuch a cloſe, he 
mult ſhew a title to the cloſe. Lat. 160. 

Otherwiſe, if the way claimed be to a high-ſtreet; 

Or, to a common field. R. Lat. 160. 

So, if he alledge a preſcription, he muſt ſhew a ſeiſin in fee 
in B. to the cloſe to which, Wc. and derive a title under B. 
for it is not ſufficient to ſhew a particular eſtate, without ſay- 
ing, from whom it is derived. Med. Ca. 4. 

So, if a pariſhioner alledge a diſturbance of his entry into the 
reſtry-room, he mult ſhew, that he had a right to enter there. 


R. 2 Med. Ca. 354 
(B. 2.) The Plea, &c. 


To an action upon the caſe for a diſturbance, the defMdant | 


ſhall plead the general iſſue, not guilty, Lul. 125, 6. 

So the defendant may plead, that he put his cattle there as 
lrd, or by the leave of the lord of the manor. 2 Mod. 6. 

And he muſt alledge, that the plaintiff hath ſufficient common. 
Ibid, 

So, for a giſturbance in a common, he may plead ſpecially, 
that the defendant, or ſuch an one under whom the defendant claims, 
has common there. Lut. 103. 

And, if the action be for ſurcharging the common, the plain- 
tiff may traverſe the ſufficiency of the common. KR. Lut. 107. 

Otherwiſe, if the action be for a diſturbance, whereby he has 
it not in tam amplo malo. Ibid. 

But the defendant cannot plead, Hat being lord of the manor he 
dug there for coal, &c. for if it be a good plea, it amounts to the 
_ uſue, not guilty, R. 1 Sid. 106. Vide in Pleader, 
(E. 14, 

That be erected a bridge in the place of a ferry. R. 3 Mod. 294. 
Vide 1 Sal. 12. 

So, for a diſturbance in a way, the defendant may plead, 
mt guilty, 

Or, that A. had a right to a way there, and the defendant uſed it 
a ſervant to him. Lut. 112. | 

To which the plaintiif may reply, that the ivay wwas uſed to other 
land, Lut. 113. 

80 if the plaintiff claim a way for neceſſity, the defendant 
* plead, that the plaintiff has another convenient way, R. Mod, 

4. | 
NI” 6 where he claims by grant, or preſcription. Mad. 

«4+ (a 

In an action for diſturbance in a ſeat in a church, it is not 
luſſcient to ſay by the plea, that A. lord of the manor was frijed 


(a) Ia all the caſes above mentioned, except the erection of a bridge, and the way 
of neceſſity, the general iſſue ſeems to be the proper plea, under which the whole 
merits may be tried, and moſt of the ſpecial pleas above ſtared amount to tne general 
ſue. As to the erection of a bridge inſtead of a ferry, it is conceived not te be » 
gal plen. 1 Meg. Vad. Nec. 257. 
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286 ACTION upon the Caſe for Diſturbance. 


of the chancel, iſle, &c. where the ſeat is, and by his command ij}, 
defendant ſat there, which is the ſame diſturbance ; for the freeholq 
of the church cannot be in the lord. R. Bridge. 5. Vide ante, 


(A. 3+) 


93 * A4 _— * 
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A CTI ON upon the Caſe for Misfeaſance, 


(A) When it lies. 
(A. 1.) For Misfeaſance in an Officer. 


Nd: Ain OO an action upon the caſe lies for misfeafance : as, if an 
2 the Caſe 8 officer miſdemean himſelf in his office by any falſity ; de gu 
44.6 * vide Action upon the Caſe for Deceipt, (A. 6.) 
For Negli- Or, otherwiſe miſbehave himſelf in his office; as, if a ſheriff 
gexce(A2.) imbezil a writ delivered to him. 1 Rl. 93. J. 11. 2 Infti 451. 
[If an officer remove goods, taken in execution, off the pre. 
miſes before the landlord is paid a year's rent, purſuant to 
8 Ann. c. 17. Palgrave v. Wendham, M. 6 G. Str. 212. 
And notice that the rent has not been paid ſhall be preſumed 
after verdict, and the action lies by an adminiſtrator. “] 
Or, return too ſmall iſſues. 1 Rel. 93. J. 45. Vide 2 Ii. 
452. 
Or, return a juror, who ſhewed him his charter of exemp- 
tion, and delivered him the writ de allocando, 2 Inft. 130. 

So, if a prothonotary of C. B. award a ſuperſedeas irregularly, 
to proceſs upon which A. is arreſted at the ſuit of another. 
Semb. Lut. 96. 

So, if the mayor of London, at the election of a bridge - maſter, 
refuſe a poll, where by cuſtom it ought to be granted, per quad 
the plaintiff loſt his office. - Per three F. et aff. in error per ti, 
cur. 1 Vent. 206. 2 Vent. 25. 2 Lev. 50. | 

If a mayor refuſe the vote of a freeman, at the election of 2 
new mayor. Semb. 2 Lev. 250. | | | 

So, if a mayor at the eleCtion of a burgeſs for parliament, 
refuſe the vote of a freeman. Cont. per three J. but Holt ace: 
and the judgment was reverſed in parliament, between Aſhby ond 
White, Mod. Ca. 45. 1 Sal. 20. Vide Action upon the Caſt 

B. 8. | 

a 30 a juſtice of peace refuſe an examination upon the 
flat. 27 Elia. after a robbery; for it is only miniſterial, and not 
judicial, Seb. 1 Leo. 323. Vide Hundred, (C. 4.) 

If a judge of an inferior court proceed to judgment, and 
execution, after an habeas corpus delivered to him. R. 3 Ln. 


For neglect in an officer, Vide Action upon the Caſe for Ni 
gence, (A. 2.) | | | 
(4.2) 


ACTION upon the Caſe for Misfeaſance. 


(A. 2.) In any Perſon, contrary to the Obligation of the Law, 


80 an action upon the caſe lies for misfeaſance in any perſon, 
contrary to the obligation of the law: as if tenant by ſtatute- 
merchant cut down timber trees, the value may be recovered in a 
ire facias ad computandum ; but for the damage over and above 
the value of the trees, an action lies by him in the reverſion, 
1 Rel. 103. J. 35» f 

If the lord of a manor cut down timber growing upon copy- 
holds within a manor, where the copyholders preſcribe to have 
the toppings, tho' the lord takes only the bodies. R. 1 Rel. 108. 
J 10. Vide Copyhald (K. 7.) 

80 it lies by a copyholder againſt a ſtranger, that cuts down 
his trees. 3 Lev. 131. 


If a copyholder for life commit waſte, an action upon the 


caſe lies by him in the remainder. Dub. 3 Lev. 131. Vide in 
C:pyhald, (K. 7.) Vide poſt. (A. 6.) 
If an under-lefſee take planks, Cc. fixed to the freehold, an 
action upon the caſe lies againſt him by the firſt leſſee. R. 
on, 224» 
Jo if a leſſee for life, or years, commit waſte, the leſſor may 
waive his action for the waſte, and have an action upon the caſe. 
Lev, 131. 
85 the lord of a manor may have an action upon the 
caſe againſt a ſtranger, who cuts down trees upon a tene- 
ment of his copyholder for the prejudice of his inheritance. 3 Lev. 
131. 
80 2 reverſioner, (as well as a leſſee for years in reſpect of hiz 
ſeſſon,) may have an action upon the caſe for ſurrounding 
lis land, whereby his trees became corrupt and putrid, for the 
| prejudice to his inheritance. R. 3 Lev. 209. 


Or, for an houſe built, or other prejudice to his inheritance. 


3 Lev. 131. 

So, if a man enter upon the king's farmer, and take the pro- 
fits, per quad the farmer cannot pay his rent. 1 Rel. 106. J. 2. 

50, if the king grant the ſole manufacture of ſuch a com- 
modity, (ſuppoſing the grant good,) an action upon the caſe lics 
by the grantee againſt any other, who manufactures it. 1 RAI. 
106. J. 15. | 

If the Jord of a manor ſeize goods as waife, eſtray, Cc. an 
action upon the caſe lies for miſuſing of them, if there was freſh 
ſuit; or it was within a year. R. 3 Lev. 192, 3. Vide in 
Waife, (A. 2.—F.) 

If the owner of a ferry extort toll for paſſage not due. Cirib. 
194 


{A. 3.) Contrary to his Undertaking, 
90 an action upon the caſe lies, if any one a contrary to his 
undertaking: as if goods are delivered to another to keep them 
ſafely, he undertakes to keep them againſt all events; and tliere- 


fore, 


Vide Aion 
upon the Caſe 
fer aDeceipt, 
(A. .) 

Fer Negli- 
ce, A. ts) 
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ACTION upon the Caſe for Misfeaſaitce, 


fore, if they are loſt or ſtolen, he ſhall anſwer for them. G. 7, 

89. a. R. 4 Co. 83. 5. Cro. El. 815. If there was a volun. 

tary default in him, and not otherwiſe; per Holt betæveen Cage. 
and Bernard, in B. R. Paſch. 2 Ann. ( reported Comyrs's Reports 
133, 135.) 

35 ? they are delivered to him generally, to keep; for, to 
keep, and, to keep ſafely, are all one. Co. Lit. 89. a. 465 
$3. 3. Cont. per Holt et curiam, Paſch. 2 Ann. betaween CN. 
and Bernard; for he is bound only to keep them as his own, 
{ reported Comyns's Reports 133, 134, 135+) 

Otherwiſe, if they are delivered to be kept as his own goods; 
for there he ſhall not anſwer for them, if they are ſtolen, Co. Li, 
89. 4. 4 Co. 83. 5. 8 

Or, if they are delivered as a pledge, and ate ſtolen before 
the money tendered. Co. Lit. 89. a. 4 Co. 83.6. 

. Cont. if they are ſtolen after a tender. 29 A. pl. 28. G.. 
Lit. 89. a2. 4 Co. 83. b. 

Or, if they are delivered in a cheſt, of which the bailor has the 
key; tho' the cheſt be ſtolen the bailee ſhall not anſwer ; for he 
had not the full truſt of it. Co. Lit. 89. 5. 4 Co. 83. b. 

And in theſe caſes the bailee ſhall not be charged upon a ſteal. 
ing, tho' there was a neglect in him; as, if he did not ſhut the 
door, c. for he is not bound to keep them with more care thay 
he does his own. Per cur. Paſch. 2 Ann. B. R. between Cc 
and Bernard. reported Comyns's Reports 133, 134, 135.) 

So, if any one undertake to carry goods, Ec. for others, and 

they miſcarry, or are loſt by his default, an action upon the caſe 
lies againſt him. R. Paſch. 2 Ann. B. R. between Coggs and 
Bernard. 1 Sal. 26. ( repurted Comynss Reports 133.) 

Tho' he carry them without hire; for he undertakes to can 
them, and therefore ought, at his peril. Vide Cggs and Bu 
nard. ( reported Comyns's Reports 133, 136.) Sal. 26. 

So, if any one lends a horſe, or other thing for hire, and the 
perſon miſuſcs it, an action upon the caſe lies againſt him. Lu, 
98. KR. 2 Leo. 104. | 

Or, if he undertakes to keep it ſafely, and it is ſtolen. Du. 
Ao. 5 43. ; 

[If plaintiff declares upon a ſpecial contract, he muſt prove 
the contract as laid; therefore if plaintiff declares, that in con- 
ſideration of his undertaking to pay defendant what he ſhould 
deſerve, defendant undertook to repair his houſe, which he has 
done ſo ill that the rain beat in, Sc. and he proves that it was an 
inſurance office that employed defendant to repair for a ſum cer- 
tain, it does not fupport it, and he thall be nonſuited. Witter 
ington v. Buckland, T. 9 C. 2. B. R. H. 30g. 
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(A. 3.) And an Action lies for Misfeaſance, tho' the Damage 
happen by Miſadventure. 


Tho' the misfeaſance be by miſadventure : as, if a man ſhoot 
with a gun at a bird, and thereby lights a fire which cov- 
ſumes the houſe of another. R. Crop. Al. 10. 95 


_ > » Þ9F” 


ACTION upon the Caſe for Misf.aſance. 


So, if a leſſee for years permit his houſe to be conſumed: by 
fire, Per tw? Fe Cro. El. (461.) but there was no judgment, 
ut diciturs Gree Ele 777. Vide Aion upon the Caſe for Negli- 
genes (A. 3+) 

(A. 5.) In Contempt of the Proceſs of the Law. 


So an action upon the caſe lies for misfeaſance in contempt of 
the proceſs of the law: as, if a man procecd in the Admiralty, or 
Spiritual Court, Ge. after a prohibition delivered, (when a pro- 
hibition lies.) 1 Kal. 109. J. 15. 

So, if a ſheriff permit an eſcape. Fide Aion upen the Caſe 

fir Negligence, (A, 2.) 
© So, if a priſoner eſcape, whereby the ſherilF is charged, an ac- 
tion upon the caſe lies by the ſheriff againſt the priſoner. D. 3 Co. 
52. J. Mo. 660. R. Mo. 59% Cro. El. 237. Adm. Lut. 64. 

So, if a gaoler permit a voluntary eſcape, an action lies againſt 

kim. 1 Sal. 18. ' a 

So, if a man make reſcue of a perſon arreſted upon meſne, 
or judicial proceſs. R. 2 Cm. 410. R. 2 Cra. 486. X. Cr. 

Car. 109. Vide in Reſcaus, (D. 2.) 

Or, of goods taken in execution. 
Or, of goods diſtrained for rent, or other duty, or damage- 

foaſunt. F. N. B. 101, 102. Reg. 117. 

And a reſcaus to the ſervant is a reſeous to the ſheriff himſelf, 

39 H. 6. 42. 4. 

And the action lies by the party to the ſuit, in which the ar- 

reſt was. R. 2 Cro. 486. Cro. Car. 109. 2 Rol. 5 56. J. 25. 35. 

Or, by the ſheriff. 


(A. 6.) For a malicious Misſcaſance. 


80 an action upon the caſe lies for any malicious act to the 
damage of another: as, if a man pulls down tiles, or the wall 
of a houte, whereby the timber is roited, or corrupted, . 
1 Ral. 104. J. 5. 

If a man lie in wait to take another for his villein. 1 X/. 107. 
J 50, | 
i? he threaten the tenants of another, whereby they depart 
from their tenures. 1 Rl. 108. J. 2. 

If he tear off the ſeal of a deed; and it is not neceſſary to 
ſnew, that it was the ſcal of the party, or, that the deed thereby 
loſt its force. R. 2 Cro. 255. 

If he threaten the workmen, and cuſtomers that come to his 
ſtone- pit, whereby he loſes the profit of it. R. 2 Crs. 567. 
2 Ril. 162. Dan. 201, 

If a man, who was permitted to occupy 4 houſe, pull down 
or deface the windows, R. Cre. Car. 287. 

So a leſſor may maintain an action upon the caſe ag-inſt the 
lelee for waſte done, and need not bring an action of waſte, Per 
Pemberton, 3 Lev. 131. Vide ante, (A. 2.) Vide Afton upon the 
Cofe for Negligence. (A. 3.) 

Vox. I. U So, 
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ACTION upon the Caſe for Misfeaſance. 


So, he who has the reverſion, or remainder in fee of a copy, 
hold, againſt the tenant for life of the ſame land, if he cuts down 
timber. Dub, 3 Lev. 131. ide Capybeld, (K. 5.) Ty 
ante, (A. 2) 

So, if a ſtranger hinder the leſſor from entering upon the land 
to view, whether waſte be committed. | R. 1 Kol. 109, J. ;. 

If a parſon permit his tithes after notice to lie upon the land +, 
the prejudice of the owner, unleſs he hinders the removal, R 
1 Rl. 109. 1.30, 35. Lat. 8. | 

So, if the owner hinder the parſon from carrying off his tithes, 
2 Liſt. 650. N 

So, if a pariſhioner by cuſtom ought to deliver to the parſon 
ſo many cheeſes in Fru of tithe milk, and he tender them to the 
2 who refuſes them, and permits them to remain at his 

ouſe, whereby his houſe is damaged; an action lies againſt 
the parſon. Semb Godb. 329. Pal. 341. Ley. 69. 2 Rl. 328, 

If a parſon, & remove a grave-{tone, or coat-armour of one 
deceaſed, out of the church. Gb. 200. 

So, if a man entice a ſervant, or apprentice out of another; 
ſervice. 2 Rl. 556. J. 20. 

Or, rctain him, knowing that he departed without licence, 
R. 2 Lev. 63. Semb. 1 Leo. 240. . 

So, if a man malitigſe take a falſe oath before a committee. 
whereby the plaintiff is damaged : but whether it lies before a 
conviction for this. Dub. 1 Sid. 50. 

If a man malitiofe claim a woman to be his wife, whereby ſhe 
loſes her marriage. R. 1 Sid. 79, 80. I Lev. 53. 

If a man make a falſe affidavit, and petition the commiſſioners 
of the cuſtoms upon it, whereby another loſes his office, K. 
1 Lev. 119. 

[For falſely and maliciouſly ſuing out commiſhon of bankrupt 
againſt plaintiff, which is ſuperſeded, cafe lies notwithſtanding 
the remedy given by fat, Chapman v. Pickerſgill, M. 3 G. 3. 
2 Wii. 145«] 


(B) Chen it does not lie. 


B an action upon the caſe does not lie for riding Skim- 
mington, Cc. whereby the plaintiff is diſgraced. R. Ray. 
401. 1 Jem. 348. 

So, an action upon the caſe does not lie, where a man has not 
ſufficient notice of his duty, Th 

As, if a ſheriff return a juror, who ſhewed him a charter of 
exemption, if he had not the writ de allecando; for the ſhenif 
cannot make a judgment of the validity of the charter. 2 U. 
130. 


As to the declaration, and plea in an action upon the caſe for 
misfeaſance. Vide in Pleader. (2 O.) 


Vide 


> Yu LAS 


ACTION upon the Caſe for Misfeafance. 


n more concerning misfeaſance, or miſdemeanor ; Leet, 
L. 2, &c.)—Officer, (K. 3.)—Parliament, (G. 3.—L. 34, 35, 
14.)—Preragative, (D. 54.)—Fiſcount, (D. 2.) 
for miſdemeanor, in an attorney. Vide Attorney, (B. 15.) 
in a coroner. Jide Officer, (G. 14, 15.) 
— ina judge or officers. Vide in Courts, (P. 16.) 

cer, (K. 3.) 
1 — in a jury, or party. Vide Pleader, (S. 46, 47.) 
— * and ſervants. Vide Juftices of 
Peace, (B. 52, 62.) 


—— 


„ 


* 4 a 


ACTION upon the Caſe for Negligence. 


(A) When it lies. 
(A. 1.) For Negligence in a Man's Truſt, 
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pon the Caſe 


% an action upon the caſe lies for a negligence in a man's Va- Aim 
k 


duty, tho' it be a nonfeaſance; as if, by the negligence of a 
ſervant, cattle periſh, 1 Rol. 105. J. 32. 


(A. 2.) In his Office. 


for Ve. e:pty 
(A. 5.) 


$9 it lies againſt an officer for neglect of the duty of his office: Yide Afion 


as, if a ſheriff do not return a writ, 1 Rel. 93. J. 11, 20. 
Do not levy expen/as militis, 1 Rel. 93. I. 42. 


upon 4 ſe 
for Deccipt, 
( A. 6 J— 


Do not ſummon the tenant in a real action, whereby he loſes Fr A 


by default. 1 Ro. 105. J. 45. 

Will not execute a writ of ſeiſin. 2 Vent. 26, 

Or, return a writ de coronatore eligendg. 2 Vent. 26. 

So, if he do not deliver to the new ſheriff a /uper/edeas, Ec. 
by reaſon of which the plaintiff is taken in execution de 12929, 
Mad. 222. 2 Mod. 217. 

So, if an officer, whoſe buſineſs it js, refuſe to enroll a deed 
within the ſix months. R. I Ne. 108. J. 42. 

If an archdeacon will not induct a cleck admitted and inſti- 
tuted. N. 1 Ral. 108. J. 50. 

If an ordinary admit the clerk of another patron, contrary to a 
verdict in a jure patronatus. 2 Vent. 26. 

If he do not take caution of a perſon excommunicated, before 
he be aſſoiled, if it be required. D. Ray. 226. 

80, if a mayor at the election of a bridge-maſter refuſe a 
poll, which is uſual, and return another elected. Per three J. 
and affirmed in error, per tat. cur. 1 Vent. 206. 2 Vent. 25. 
2 Lev. 50. Vide Action upon the Cafe for Misfeaſance, (A. 1.) 
* Vide etiam ſtat. 11 G. 1. c. 18. for regulating elections in the 
city ol Landon. 

If a lord in ancient demeſue refuſe to hold his court. 1 Rol. 
log. J. 15, Vide Action upon the Caſe, (B. 18.) 

n U 2 It 


feaſance, 


(A. 1.) 
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law, or by ſtatute, an action hes againſt him for a neglect of the 


For the under-ſheriff. Lat. 187. 


ACTION upon the Caſe for Negligence. 


If the chief magiſtrate of a borough refuſe the vote of hin 
who has a right. Cont. per three F. Hol, art. in B. R. but til 
judgment was in the Houte of Peers revert2d by fiſty peers, and 
all the other judges, except Trevor and Price, and ſixteen peer, 
1 Sal. 20, Vide Alien npon the Caſe, (B. 8.) Vide Aftim ig 
the caſe for Misj.af uncey (A. 1.) 

So, if a ſheriff, &c. permit an eſcape upon meſne or judici 
proceſs, an action upon the cate lies againſt him by the common 
law. 2 Lift. 382. K. 1 Kal. 99. J. 10, 15. 2 Cre. 28g, 
Lut. 71, 129. bh 

50, if he permit a rcon upon judicial proceſs. R. Mar. 1, 
R. 3 Leu. 46. Vide Aclion upon the Caſe for Misfeaſance (A. g.] 

Otherwiſe if the re/cous be upon meſne proceſs. Mar. 1, 
R. 3 Lev. 46. (a) | | 

So, if he permit the eſcape of a man committed by the com- 
miſſioners of bankrupt. Lat. 13. 

Or, of a man taken upon an excommunicato capiendo. R. Lu. 
123. 8 
Or, taken upon a capias utlagatum before or after judgment, 
Lut. 109, III. | 

80, if the poſt-maſter permit letters with Excheguer bills in- 
cloſed to be opened, and imbezzled by his ſervants in his houſe; 
for by the flat. 12 Car. 2. 35. he is intruſted with the receir: 
and diſpatch of letters. Cont. per three J. but Holt acc. Pac. 
13 W. 3. Lane againſt Cotton and Frantlin, B. R. Ret. 401. 
Sal. 17, 441. Carth. 487. reported Comynss Reports, 100.) 
* Vide Coxuper 754. contra. 

Otherwiſe, if they miſcarry upon the road. Semb. per Hul, 
Sal. 17. (Fide Comyns's Reports 104.) 

So, if a cor brevirm keep records in his office tam negligenter 
that they are altered; tho they do not appear to be fo by his 
conſent, and attormes have always recourſe to the records tliete, 
Semb. per two J. Twiſd, cont. 1 Lev. 64. 


So, in every caſe where an officer is intruſted by the comma 


duty of his office. Per Halt, 1 Sul. 18. 
So, an ofhcer ſhall be reſponſible for a neglect in his ſervants, 
Per Holt, 1 Sol. 17, 18. Vide Action upon the Caſe for Deceipt, (l.) 
50, for every fraud, or neglect in the execution of his oflice, 
Lat. 187. | 
But, a ſherilt ſhall not be indicted, or impriſoned for the fault 


( A. 3.) For a Neglect in doing that, which by Law he ouglt 


to do. 


So, it hes againſt him, who. neglects to do that, which by 
law he ought to do: as, if a man is bound by preſcription to pay 


. 

(a) The reaſon of the diſtioction is, that on judicial proceſs he may take the 
Peſſe comitatus but on meſue proceſs he cannot. F 
| toll, 
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toll, and refuſes the payment. R. 1 Kal. 103, J. ult, 106. 
37. Dub.3 Lev. 400. 

Or, to provide beer for the beadle of the hundred, and does 
ner doit. 1 Rel. 106. J. 35. 

80, if the parſon is bound by preſcription to find a bull, and 
1 boar yearly for the increaſe of the cattle within his pariſh, and 
does not do it. R. 1 Rel. 109. J. 20. Mo. 355. 4 Mo. 241. 
(Cris EI. 569. 

But it does not lic, unleſs the plaintiff ſhew a preſcription for 
it, R. 4 Mod. 241. Shin. 399. | 

And a conſideration ſor ſuch preſcription z as, that the parſon 
has an increaſe in his tithes, Sc, 4 Mad. 241, Jide 1 Rel, 
109. J. 20. 

So if a man bound by preſcription to griad at a mill all grain 
tritura? ſpent in his houle in the ſame town, do not grind there. 
Aim, Heb. 189. 2 Sand. 116, R. 2 Bul. 196. Fide 1 Vent. 167. 

But a preſcription is not good, for all corn fold, or uſed in 
his houſe, R. Hob. 189. Ao, 887, 

Nor, for all corn uſed in his houſe; for then he cannot uſe 
any not ground. R. 2 Saund. 117. 2 Leu. 27. 

Nor, for all corn uſed, or fold by the defendant, R. Ao. 
387. Dub. Hard. 67. 

So, if two join, as they may, for not grinding at the one or 
the other mill, it is not well to ſay, quod molire debent at thoſe 
two mills, or one of them; but they mult ſay, that all corn not 
ground at the one, ought to be ground at the other. R. 2 Lev. 


o, if a man, bound by preſcription to repair fences againſt 
znot2er, does not do it; whereby the cattle of the other periſh, 
R. 1 Fent, 265. 

Or, whereby cattle enter, and do damage. 1 Rel, 105. J. 50. 
R. 1 Sal. 335. 

So, if bound to the repair of a bridge, by the neglect whereof 
A, has a ſpecial damage, 3 Lev. 400. 11 H. 4. 82. 6. 

Or, bound to repair a bank, does not do it, whereby the land 
of another is ſurrounded. 1 Rol. 105. J. 52. 

If a man who has the upper room of a houſe does not 
repair it, to the damage of him, who has the under room. 
Den. 200. pl. 20. Per two J. Kel. 98. b. Dub. Sal. 361. 

80, if he, who has the under room, does not under. pin and 
ſupport it. Dau. 200. pl. 21. Per tus J. Kel. 98. ö. 

If a man does not repair the wall of his houſe, whereby his 
privy annoys his neighbour. R. 1 Sal. 22, 360. 

So, if a parſon does not repair his parſonage, an action lies by 
lis ſucceſſor for dilapidations. R. 3 Lev. 268. Lut. 116, 7. 
And if he be afterwards ſued in the Spiritual Court, a prohibi- 
tion lies. R. 3 Lev. 413. 

If a parſon does not remove tithes ſet out within a convenient 
eme after notice and requeſt. Jide Action upon the Caſe for 


Migcaſauce, (A. 6.) 
7 1 3 8p. 
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So, if an under-leſſee for years permit his houſe to be burns, 
an action upon the caſe lies againſt him. 4 ed. 12. R. Ci. 
El. (461,) 777. Sho. 315. Hern. Plead. 161. Vide 4dion igen 


46 6.25%,” nt Þ 4. cn eos os 


the Caſe for Misfeaſance, (A. 6.) : 
So, if an under-leſſee at will permit waſte. R. Cre. Car, 18-, 
Jen. 224. | | 


So, where by cuſtom a man is obliged to do a thing, if he doe; 
it not, an action upon the caſe lies. 

As, where by the cuſtom of the realm the major part of part. 
owners bind the whole, if the greater number of part-owners in 
a ſhip agree to a voyage, and the others diſſent, an action upon the 
caſe lies againſt the difſentients. Per Holt, Carth. 26, 27. 

If, by cuſtom, every inhabitant of an antient tenement in ſuch 
a town ought to bake at one bakehouſe there, an action upon the 
caſe lies againſt him, who does not do ſo. R 2 Bul. 195. 

If a man having a common ferry by preſcription, do not repair 
it. Vide Hard. 163. 

But it does not he for not maintaining a ferry, without a ſpe. 
cial damage, any more than for a common nuſance. R. Carth, 


193. Vide Action upon the Cafe for a Nuſance, (C.) 


(A. 4.) For a Neglect to do that, which he has undertaken, 


Vide Ae 80, if a man neglect to do that which he has undertaken 
fr — to do, an action upon the caſes lies: as if any one, who is not a 
ance, (A. 3.) common carrier, undertake to carry goods, and deliver them at 
ſuch a place; if he does not carry them, an action upon the cafe 

' FE. Ne 2'Cr3 202, 

Tho” the plaintiff do not agree for a price certain, but ſays, he 
will content him. 2 Cro, 262. 

90, if a man lend his horſe, or other profitable cattle to ano- 
ther gratis, he is bound to a ſtrict care; and therefore, if he 
neglect to take due care of it, an action upon the caſe lies: as, 
if he do not ſhut the ſtable, and it is ſtolen. Per cur. Paſch, 
2 _ between Coggs and Bernard. ( reported Comyns's Reports 
135. 

Otherwiſe, if it be ſtolen without his default, or any neglect. 
Between Coggs i Bernard, ( reported Comyns's Reports 135. 

But, if there be not any neglect in the defendant, an action 
upon the caſe does not lie againſt him, tho' he do not perform his 
undertaking : as if he be diſabled by the act of God: as, if 
man promiſe to re-deliver a horſe upon requeſt, and the horſe 
dies, without his fault, before a requeſt, R. Jon. 179. * Vide 
79%. (C. 1.)* f | 


As to declarations, and pleas in the above actions upon the 
caſe for negligence, Vide Pleader, (2 P. 1.) 
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the 

%®y (A. 5.) For a Neglect in taking Care of his Dog, Horſe, 

n Cattle, &c. 

ö 80 an action upon the. caſe lies for a neglect in taking care of 

: his cattle, dog, &c. As if a man ride an unruly horſe in Lincoln's 

es % Fields, (or other publick place of reſort,) to tame him, and 
he break looſe, and ſtrike the plaintiff, R. 1 Vent. 295. 
2 Lev. 172. 


And it lies againſt the maſter, and ſervant, tho' the maſter 
was abſent z for it ſhall be intended, that the ſervant did it by 


order of his maſter. R. 2 Lev. 172. 
So it lies, if a man permit a mad bull to go at large, knowing 


i Vent. 295. | 
Otherwiſe, if the declaration do not alledge, that the defen- 


dant knew it. R. after verdict, Lut, go, Vide Sal. 662. 

So it lies, if a man keep a dog, knowing him ad mordendum 
oves conſuetum qui oves mamerdit, per quod interierunt. R. Cro. 
Car. 487. Dy. 25. b. 

And it is ſufficient to ſay, canem ad mordendum conſuetum ſcienter 
retinuit, as well as cent canem, c. retinuit; for ſcienter refers 
to the whole, and 1s not traverſable, but ought to be proved in 
evidence, R. cont. Cro. Car. 487. but acc. 1 Rol. 4. I. 40. 
R. 1 Sid. 127. 

So it lies, if he keep a dog, /ciens ad mordendum porcos con- 
feetum, if he momordit porcas, per quod interierunt. R. Cro. Car. 


254 


80 if a dog has once bit a man, and the owner, having notice, 
keeps him and lets him go about or lie at his door, action lies 
azainſt him by a perſon bit, tho' it happened by his treading on 

the dog's toes. Smith v. Pelah, H. 20 G. 2. Str. 1264.] 

So, if he keep a boar, /ciens ad mordendum animalia conſuetum, 
R. 2 Sal. 662. | 

99 it lies, if a ſoldier, in training, diſcharge his muſquet, 
and caſualiter et contra veluntatem wound another. R. Hob. 134. 

Otherwiſe, if he ſhews that it was by inevitable neceſſity, and 
without his fault. Hb. 134. 

It the king's collector diſcharge his piſtol to avoid miſchief, 
and the plaintiff caſualiter paſſes by, and is wounded contra volune 
tatem. R. 2 Jon. 205. 

But if a man bas a tame fox, which eſcapes and becomes 
wild, and does miſchief, the owner ſhall not anſwer for the da- 
mage done afterwards, Per Twiſd. 1 Vent. 295. 

If a dog chaſes ſheep, c. without ſetting on, or notice be- 
* to the maſter, an action does not lie, Lat. 119. Dy. 25. 
4. 29. a. 

So, if a maſter ſet on his dog, to chaſe ſheep out of his land, 
and the dog purſue them into another's land, and the maſter re- 
call his dog, quam cito vid iſſet, an action does not lie. R. 


Laj. 119. 
4 99 


he was mad, whereby the plaintiff is gored. Seb. Lut. go. D. 
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1 Sal. 19. 3 Lev. 359. Vide Eſtates, (H. 5.) Vide Adin 


ACTION upon the Caſe for Negligence. 


— 
So an action upon the caſe docs not lie, for the negligent 
keeping of another 's goods. X. Sav. 74. 


As to the declaration, and pleading in this action, Vide ;, 
Pleader, (2 T. 2.) 


(A. 6.) In keeping his Fire. 


So an action upon the caſe lies upon the general cuſtom ot 
the realm againſt the maſter of an houſe, if a fire be kindle 
there, and conſume the houſe or goods of another. 2 H. 4. 18. 
1 Rl. 1 B. : 

So, if a fire be kindled in a yard or cloſe to burn ſtubble, and 
by negligence it burns corn, Sc. in an adjoining cloſe, R. 
9 V. 3. B. R. between Turberville and Stamp. Skin, ($1, 
1 Sal. 13. (reported Compns's Reports 32. ) 

So, if a fire be kindled by a candle, or other accident. 

90, if a fire be kindled (the maſter not knowing it) by a fer. 
vant, gueſt, or any other, that enters his houſe by his conſe, 
1 Na. 1. JI. 25. Acc. Skin, 681. 

And an action lies by a leſſor for damages to his inheritance, 
tho' there be a leaſe in ze of the houſe burnt. R. 3 Lev. 359, 
360. 1 Sal. 13, 19. 

So it lies by the leſſor againſt his leſſee for years, if he ſhew 
the reverſion to be in him. N. 1 Sal. 13. 

50, if the leſſee for years demiſe to B. at will, it lics by the 
leſſor againſt B. R. 1 Sal. 19. 

Or, by the leſſee for years; for he is anſwerable to his leſſor. 


Bid. 
So it lies by a ſtranger againſt B. if his houſe be burnt by the 
fire of B. R. 1 Sal. 19. 3 Lev. 359. a 


But the action lies only againſt patrem familias, not againſt lis 
wife or ſervant. KR. 1 Car. 1 Kol. 2. l. 5. 

And it lies not, when the fire is kindled by a ſtranger, who 
enters his houſe againſt his will. 1 Rc. 1. J. 32. 

Zo it lies not, if it appears that a fire, lighted for the burning 
of ſtubble, Wc. by a ſudden wind, or other inevitable accident, 
without the fault of the defendant or his fervants, burns the 
clothes of another. Sinh. per cur. between Turbervilte and Stamt. 
A. 9 W. z. (repzrtid Compns's Reports 32.) Vide 1 Sal. Ig. 

50 it lies not upon the cuſtom of the realm, if a man ſhoot a 
gun at a fowl, and thereby light a fire which burns the houſe ct 
another. Semb. Cro. Hl. 10. 

Yet an action upon the caſe lies generally. Cro. El. 19, 
Jide Action upon the Caſe for Misfeaſance, (A. 4.) 

So it does not lie by a leſſor in fee againſt his tenant at will 
for negligently keeping his fire, whereby his houſe is burnt, R. 


upon the Cafe, (B. 3.) 
And now by the St. 6 Ann. 31. no action ſhall lie againſt any 


perſon, in whoſe houſe or chamber any fire accidentally begins, 
nor 
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ay recompence be made by him for any damage occaſioned 
rey ; which act continued three years, and by the Sz, 


10 Ann. 14+ Was made perpetual. 
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If the declaration ſay, qued cum fecundum legem et conſuetudi- Peclaratt'on 


wn, Ec. it is ſuſhicient; without ſaying, de tempore cu us contra- 
um, Ec. for the common cuſtom of the realm is the common 
nw. Per tot Cur. 2 H. 4. 18. a. 5 
go if it ſay, ignem ſuum improvide cuftedivit, it is good, tho a 
man has no property in fire. R. 2 H. 4. 18. a. IS, 
And, ne damnum alicui eveniat is as well as, alicui vicino. R. 
v. 359. 
n 8 4 domus fuit combuſt, viz. in ſariet. ornament. c. tho? 
ie words after the videlicet are uncertain. R. 5 Med. 18 1. 


As to more of declaration, and pleading in this action, Fide 


in Pleader, (2 P. 3.) 


(B) Action agalnſt a Common Innkeeper. 
(B. 1.) When it lies. 
a an action upon the caſe lies upon the common cuſtom of 


the realm againſt a common innkeeper, if the goods of his 
gueſt are ſtolen or loſt by the negligence of him or his ſervants. 
R. 1 Rial. 2.1. 35, 47. 8 Co. 32. Calye. Dy. 266. b. in mary. 

A man who continues for a week, or more, in term, is a 
gueſt, Dy. 158. ö. in marg. 

Soldiers quartered there for fourteen days are gueſts. Per 
Whitfeld 1647. 

And an innkeeper is chargeable for deeds, obligations, and all 
other moveable goods. 8 Co. 23. a. 

Tho' the gueſt has the key of his chamber delivered to him, 
and does not ſhut the door of his chamber. 11 H. 4. 45. 
Bro. act upon the caſe 15. 8 Co. 33. 0. 

Or, if the gueſt goes to view the town for any time. R. 
2 Cro, 189. 

Or, goes out, and ſays that he will return at niglit. Dy. 158. 
b. in marg. 2 Cro. 189. Mo. 877. 

Or, is abſent for two or three days, if the goods are beneficial 
to the innkeeper in the mean time; as, an horſe, &c. Per Cur. 
1 Rel. 3. 1. 20. 2 Cro. 189. Lat. 127. Cont. per Dodd. 
Lat, 88, R. Mo. 877. 

So it lies, tho* the gueſt ſtays for a week or more. D. cont, 
Lat. 88. acc. Lat. 127. 

So it lies, tho? the goods are put by the innkeeper out of his 
im; as, if a horſe be put into a paſture, without the direction 
of the owner. R. 8 Co. 32. 5. 1 Ral. 4. J. 7. 

Or, by his direction, and there loſt by the fault of the inn- 
keeper or his ſervants, who leave the gate open. Per Poh, 
I NI. 4. 1. 10. 

99 it lies, tho? the innkeeper be of nn ſane memory, and the 


gueſt knows it. R. 1 Rel. 2. h 40, Cro. .. 622. 


Or, 
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Or, be an infant. Cont, I Rol. 2. J. 43. 

Or, abſent; for his ſervants ought to have the care of his gue? 
in his abſence. 11 H. 4. 45. 1 Rl. 4. J. 25. 1 

Tho' the abſence be by action of law. Cont, 11 J. 4.45 
Semb. acc. 1 Rot. 4. J. 30. Sas 

So it lies, tho” the - 6H do not know any of the robber; 
8 Co. 33. a. 

The maſter may have an action for goods loſt at an inn, where 
his ſervant was a gueſt, 1 Kol. 3. J. 40, K. Lat. 127. R 
2 Cro. 224. Tel. 162. Dal. 8, Dy. 158. ö. in nrg. 

So, if his friend, who carries money tor him, be the gueſt 
Semb. Tel. 162. 4 By 

So, if a common carrier be robbed in an inn, wherein he is x 
gueſt, the owner ſhall have the action. Per tus J. Dal. 8, 


The declaration muſt ſay, that the defendant has commun 
þoſpitium, but it need not be ſaid in the writ. Dy. 266, b. 8 Ce. 
32. b. 11 H. 4. 45. 

And, if the cuſtom be alledged for a common inn, and then 
it is ſaid, that the plaintiff hoſpitatus ful in Heſitio defend. without 
ſaying, in communi hoſpitio, it is ſuſſicient after verdict, R. 
Hob. 245. 

And a miſ-recital of the cuſtom does not hurt; for it is the 
common law. Lat. 127. 

And therefore, if the plaintiff alledge, that the defendant 
ought to keep the goods of his gueſts, et omnium aliorum ſubd. 
tarum brought into his inn, it is good; for ſufficient is alledged 
to maintain his action. N. 2 Cro. 224. 


(B. 2.) When not. 


But an action does not lie, it be not a common inn: as, if 2 
man loſe goods, who lodges at a private houſe, 8 Co. 32. 4, 
1 Rel. 2.1. 35. K. 2 H. 4. 7. be 

Or, who has a lodging aſſigned him per hoſpitatorem demini 
regis. 1 Rol. 2. 1. 47. Dy. 158. b. in marg. 

So, it does not lie, if a man hire a chamber in an inn for the 
term; for he is a leſſce. R. Mo. 877. 

So it lies not, if a man be at a common inn as a friend, or a 
neighbour, not as a gueſt. R. 1 Rol. 3. I. 25. 8 Co. 32. b. 

Or, if a man be a gueſt, but deliver goods to the innkeeper 
upon another account. 1 Rel. 3. J. 5. 

Or, leave goods there, and is abſent for two or three days, 
and they are loſt in his abſence, when the innkeeper had no be- 
nefit by them in his abſence. R. 1 Rel, 3. I. 10. 2 Cre. 189. 
Mo. 877. Ney 126, Lat. 127. 

So, it does not lie, if the goods are loſt without any fault of 
the innkeeper ; as, if the gueſt order his horſe to be put to pit- 
ture, and he is loſt there, without any neglect in the innkeeper. 
R. 8 Co. 32. b. 1 Kol. 4. I. 2. ; 

If the gueſt be robbed by his own fſeryant, or companion. 


8 Co. 33. a. 
335 Or, 


ACTION upon the Caſe for Negligence. 


Or, by any one, whom the gueſt deſires to be lodged with 
im. Lid. 
_ if the innkeeper is deſirous of locking up the goods, ſay- 
ing, that he cannot otherwiſe warrant them, and the gueſt re- 
tries, Per cur. Dy. 266. b. | 

So, if the innkeeper ſays, that his houſe is full, and the gueſt 
vers to be lodged among the other gueſts ; for an action lies for 
che refuſal, if the inn be not full. Per cur. Dy. 158. 6. 1 Rel, 
3. J. 45+ 4+ J. 19. 1 And, 29. Bend. 60. 

80, if the innkeeper ſay, that he is obliged to be abſent, and 
cannot take care of his goods, 11 H. 4. 45, Semb. cont, 


l Rol. 4. . 30. 
So, if the inn be broke open by the king's enemies, Pl. 


Cem. 9. b. 
As to pleas in this action. Vide Pleader, (2 Q.) 


(B. 3.) When an Innkeeper ſhall detain a Horſe for his Eating. 


If a horſe be ſent to a common inn by a gueſt, the innkeeper 
may detain him, till he is paid for his eating, by the cuſtom of 
Lind; and he has the horſe as a diſtreſs until payment. 

So, by the common cuſtom of the realm. 2 Nl. 438. 

[But an innkeeper cannot ſell the gueſt's horſe, for keeping, 
except in London. Fones v. Pearle, T. 9 G. Str. 556.] 

So, if an horſe be ſent to a common inn by the owner. X. 
1 Rel. 449. | 

Or, if the owner agree, that the innkeeper ſhall detain him 
till he is paid. 2 Rel. 438. 

So, if an horſe be ſent to a common inn by a ſtranger. Per 
Dad. but three J. Semb. cont, 1 Nil. 449. 

But if the horſe is once out, he cannot detain him for what 
was due before, on his coming in again. Janes v. Pearle, T. 
9 6. Str. 556.] 

And tho' the owner direct that his horſe ſhall not have any 
more food, he ſhall pay for it afterwards, otherwiſe the inn- 
keeper will loſe the horſe, which is his ſecurity. Per Holt, 
Min, 648. 


(C) Aﬀton againſt a Common Carrier. 
* (C. 1.) When it lies. 


O an action upon the caſe lies againſt a common carrier, 
who carries goods for hire, if the goods miſ-carry. 1 Rel. 2. 
. 10. 2 Vent. 75. Bra. R. 11. 

* By the general cuſtom of the realm, a common carrier in- 
ſures the goods, at all events; but he may make a ſpecial con- 
tract, in extraordinary caſes, on extraordinary terms. 4 Bur. 
2302, 1 Term Nep. 33.* 

So, againſt a common hoy- man. 1 Roh, 2. J. 15. 1 Sid. 36. 


» 4190, 18. 
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ACTION upon the Caſe for Negligence, 


So, againſt a maſter of a ſhip for goods, which he carte, 
for he has hire, tho' he be paid by the owner, and the owner K 
paid by the merchant. R. 1 Vent. 190, 238. Ray. 220 
2 Lev. 69. : 

So, againſt a ſtage-coachman for goods, which he carries for 
hire, 1 Sal. 282, 

So, againſt the part owners of a ſhip, as well as agaiaſt the 
maſter. K. 3 Lev, 259. 5). 29, 101, Carth. 62. 

But all the part-owners ought to be joined. K. 3 Lev, 259, 
Sha. 29, 101. 3 Med, 321. 2 Sal. 440. Carth, 62. Klin. 
279. x 
ho the plaintiff did not know, that there were more own. 
ers than the defendants for if he takes notice of any, he ouglt 
to take notice of all, R. 3 Lev. 259. S5. 29. 

* A.. Whether, if the defendants who are ſued, do not pleat 
in abatement, that there are other perſons who ought to be 
joined, and who are not named, but plead nan affinnsſt, th: 
plaintiſf will not be intitled to recover. Vide 4 Burr. 261 Io 
et ſeq.* © 

By the common law the owners of a ſhip are liable to the 
full amount of every loſs by robbery, 1 Term Rep. 18. But to 
relieve them from hardſhip and to protect them againſt all tea. 
chery in the mariners and maſter, and that they may be rendered 
anſwerable for their acts no farther than they have truſted them, 
It is enacted by /. 7 G. 2. c. 15. That no owner of any ſhip or 
yeſſel, ſhall be liable to make good any loſs or damage, by rea- 
fon of any embezzelment, ſecreting, or making away with, by the 
maſter or mariners, or any of them, of any gold, filver, diz- 
monds, jewels, precious ſtones, or other goods or merchandize 
which after the 24th Jui, 1734, ſhall be thipped on board any 
fhip or veſſel, or for any act, matter or thing, damage or for: 
feiture done, occaſioned, or incurred from and after the day afore- 
faid, by the ſaid maſter or mariners, or any of them, without 
the privity or knowledge of ſuch owner, further than the value of 
the ſhip or veſſel, with all her appurtenances, and the full amount 
of the freight due or to grow due for and during the voyage.“ 
The owners are protected, by this clauſe, in the caſe of a 
robbery in which one of the mariners is concerned by giving in. 
telligence, and afterwards ſharing the ſpoil. 1 Term Rep. 18.“ 

So it lies againſt the executor, or adminiſtrator of a carrier; 
for it is founded upon the contract. 5 Aſcd. 92. 

And it lies, tho' there was no agreement for a price certain; 
for a common carrier may have a quantim meruit, R. 1 Sid. 36. 

Tho” the carrier, hoy-man, maiter, Cc. has the uſual num, 


ber of ſervants to take care of the goods. R. 2 Lev. 69. 


Tho' the owner be prefent with the goods: as, if the owner 
goes in a ſtage coach; if the coachman has a diſtinct price {or 
his goods. Per Holt at Guildh, 1 Sal. 282. - 

Tho' the owner after the delivery of the goods to the hoy-mn 
goes in the ſame boat, and there aſks another to hold them 11 


the boat; if the hoyman be not diſcharged, R. 1 Rel, * 20. 
by l oe 


ACTION upon the Caſe for Negligence. 


Otherwiſe, if the owner goes in the coach, Wc. tho the goods 


were delivered to the ſervant and he gave him a gratuity. 1 Sal. 


ik a man ſends his ſervant with his goods, who locks them 


up in the lighter, the lighterman is not liable, for the goods 
were not in his poſſeſſion. . J. Co ve Pullen. H. 12 C. 
*. 690. 

Tho 35 carrier be robbed. R. Me. 462. 1 Kal. 2. I. 25. 
i Vent. 239. Re. 2 Mod. 270. Co. Lit. 89. 4. K. becaule he 
has hire. 1 Sal. 143. 

And had a ſufficient number of ſervants to conduct the wag- 

n or ſhip, but they are vanquiſhed by force. 1 Vent. 239. 
Aaoll. de jur. M. 209. 

So, tho' a ferry-man, not knowing the value of the goods, 
in a tempeſt throws them into the fea, X. al. 93. cont. R. 
2 Bul. 280. 1 Kol. 79. (a) 

Vet the maſter of à ſhip ſhall not be charged, if he be robbed 
upon the high fea. Per Helt. This muſt be under the com- 
mon exception of perils of the ſea.“ 

Or, throws out goods in a tempeſt for the ſafeguard of the 
ſip, and their lives. R. 2 Bul. 280. 

[The maſter of a hoy ſhall not be chargeable for goods loft or 
damaged by tempeſt. Semb. Amies v. Stevens, M. 5 G. Str. 
128. 

"Tu a ſhip-maiter who undertakes to carry goods ſafe, muſt 
dcliver them fo, unleſs damaged by act of God, or king's ene- 
mies; plaintiff nced only prove their good order when delivered 
on board, and their being damaged when delivered out. Evi- 
dence ſhall not be allowed to ſhew defendant was careful. Thus, 
if a puncheon of rum is ſtaved in letting down, or there is a 
leak, whereby goods are vamaged. Goff v. Clinkard, H. 23 C. 2. 
Dale v. Hall, M. 24 G. 2. 1 Will. 281.] 

So a carrier who undertakes for hire to carry goods is bound 
to deliver them at all events, except damaged or deſtroyed by the 
act of God or the king's enemies; even tho' the jury expreſsly 
ind that the goods were deſtroyed without any actual negligence in 
the carrier. Forward v. Pittard. 1 Tei. Rep. 27.* 

* He is liable for any inevitable accident, happening through 
the intervention of any human means, as by fire which began at 
mother booth in a fair than that wherein the goods were placed, 
- afterwards ſpread thither, with inextinguiſhable fury. 414. 

28 6 
1 lies, tho the carrier did not know, what the goods were. 

« Al. gz. 

And if the carrier demands what the goods are, and is 
anlwered, Alle, or ſuch like goods, when it was money. K. 
I Vent. 238. * Contra @ Burr. 2301, 2302. for the carrier ought 
to be appriſed of what he undertakes; and he ought not to be 
anſwerable where he is deceived, the true principle being tha: 


(*) The contrary reſolution is certainly law, and it depends on the ſame principles 
as the caſe next but one infra. 1 
e 


1 
£ 
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the carrier is liable only for what he is fairly told of. Sir Ja 
Tyly et a v. Morrice, Carth. 485. * ? 
Otherwiſe, if the carrier declares, that he will not anſwer, f 
they are other goods than ſuch. 1 Vent. 238. Semb. al. 93. 
[A carrier is anſwerable for money in a box, though not de. 
livered to him as ſuch; unleſs he aſks and the other denies, 0. 
unleſs he accepts conditionally, if there be no money, Tad. 
burne v. White, H. 5 G. Str. 145. ] i 
[His warranty is in reſpect of his reward, which ought to be in 
rtion to his riſkz therefore if money, c. is concealed, and 
uld not be paid according to the uſual rate of ſuch things 
liable. Gibbon v. Paynton, P. 9 G. 3. 4 B. Al. 2298, 
ſupra al. 93. 1 Vent. 238. 1 Str. 145. were net 
law.] 
ier be miſ-informed of the value or quality of 
be in mitigation of damages. Per Rol. al, 


the goods, this 
93. * Vide ſupra.* | 

If a perſon deliv to be carried to the ſervant of: 
ſtage-coach, above the uſual weight in ſuch ſtage, without an 
agreement to pay for them, the maſter ſhall not be charged, if 
they are loſt. Per Holt, Skin. 625. h 

So, if money is delivered in a bag to a carrier for 200/. and 
carriage is paid only for ſo much, the carrier being robbed ſhall 
not anſwer for more. R. Carth. 486. 

[Box directed to A. in B. ſtreet, London, the direction is ob- 

literated; A. 's name and abode are in the printed directory “ and 
his name only in the way bill ;* defendants (maſters of ſtage- 
coach who take higher prices than other carriers) kept a con- 
ſtant porter to carry out goods, they make no inquiry of plaintiff, 
nor of A. nor ſend the box, which remains in their warehouſe 
till the goods are damaged; defends ts are liable. Golden v, 
Manning, T. 13 G. 3. 3 Will. 429.} 
The action lies by the conſignor, in his own name, who 
agreed with the carrier and was to pay him: and the carrier has 
nothing to do with the veſting of the property, or between the 
conſignor and conſignee. 5 Burr. 2680.“ 

* So where the plaintiff conſignor averred that the defendant 
undertook to deliver, Q. in conſideration of the hire to be paid 
by the plaintif, proof that the hire was to be paid by the con- 
ſignee is no variance; the conſignor being by law liable 1 Term 
Rep. 659.* | 

When an action lies againſt him, who undertakes to carry, 
Vid: Action upon the Caſe for Misfeaſance, (A. 3.) 


(C. 2.) Declaration. 


The declaration muſt be upon the cuſtom of the realm. 
1 Sid. 245. | 
And muſt expreſs the goods with the ſame certainty as in 
trover, Semb. 2 Vent, 78. . 


c. 


\ 
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(C. 3.) Plea. 


To this action the defendant may plead, not guilty. 2 Vent. 
77. 3 Med. 92. 

But anciently, the defendant anſwered to the neglect par- 
ticularly. 5 Mod. 92. 5 

So, if he plead nen afſumpſit, it is bad. Dub. after verdict. 
2 Mad. Ca. 1 78. 


ACTION upon the Caſe for a Nuſance. 
(A) When it lies. 


O an action upon the caſe lies for a nuſance to the habita- 

tion, or eſtate of another : as, if a man build an houſe hang- 

ing over the houſe of another, whereby the rain falls upon it. 
5 Co. 101, 2 Ril. 140. J. 50. 1 Rel. 107. 1.47. 2 Leo. 93. 

[If a man fixes a ſpout to his own houſe, from whence the 
rain falls into the yard of another and hurts the foundation of 
his buildings. Reynolds v. Clark, T. 10 G. Hort. 212.] 

If a man dig a pit in his land, ſo near that my land falls into 
the pit. 2 Rol. 565. J. 10. 

So, if he ſtop the antient lights of another houſe. R. Co. 
58. a, 2 Rel. 140. J. 45. X. 1 Lev. 168. 1 Sid. 167. I Lev. 
122, 1 Rel. 107. I. 45. Jon. 326. 

So, if a man build a new houſe, and afterwards grant the adja- 
cent ſoil, and the grantee by an edifice upon it ſtop the lights of 
the other houſe 3 tho? it was not an ancient houſe. R. 1 Yet. 
237, 239» 1 Sid, 167. Ray. 87. 1 Lev. 122. R. Mad. Ca. 
116, 

And if by throwing logs, &c. he ſtop the lights of the other 
houſe. 1 Sid. 167. 1 Lev. 122, 

90, a cuſtom, that one may build upon a new foundation 
to the obſtruction of antient lights, is void. R. 1 Kal. 558. 
1.46. 566. J. 5. Tel. 216. Vide London, (N. 5.) | 

90, if a man erect any thing offenſive ſo near the houſe of 
mother, that it becomes uſeleſs thereby: as, a ſwine-ſty. R. 
9 Go 59. a. 2 Rol. 141. J. 13. 

Or, a lime-kiln. 9 Co. 59. a. 2 Rol. 141. J. 5. 

Or, a dye houſe. Hutt. 136. 

Or, a tallow- furnace. Cro. Car. 510. 1 Rol. 88. J. 41. 
in if he be a chandler, quere. 1 Rol. 88. J. 48. 2 Rel. 139. 
«2, 

Or, a privy, or brew-houſe. Hutt. 136. R. Pal. 539. 

Or, a tan-fatt. Hutt. 136. 

Or, a imelting houſe.. 1 Rl. 89. J. 15. 

Or, a ſmith's forge. Lat. 70. 

4 So, 
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So, if a man ereCt a waſh-houſe, ſtable, Sc. and put filtk i, 
it, to the annoyance of a, garden. Lut. 92. 

So, if a parſon permit the tithes to continue upon the ſcil. 
whereby the graſs there is corrupted. ; 

Or, a vendee of hay after the time agreed for carrying it away 
R. 2 Les. 93. or 

So, if a leflee over-charge his room with weight, whereby jr 
falls upon the cellar beneath; an action upon the caſe lies againſt 
him. R. 2 Leo. 95. Poph. 46. 

90 an action upon the caſe lies, if a man erect a mill ſo ne:x 
to my antient mill, that the water to my mill is obſtructed, cr 
diverted. 2 Kol. 140. J. 35. 1 Rol. 10). I. 35. R. 1 Is, 
273. | 
So, if there be a new mill upon a ſtream, that did not uſe to 
be diverted. Per Hale, 1 Vent. 237. 

So, if part only of the ſtream is diverted. Dy. 248. 5, 

So, if he ſtop a water-courſe, whereby land is overflowed. 
2 Rol. 140. J. 30. 

So, if one erect a ferry ſo near to my antient ferry, 2 R/, 
140. J. 20. Hard. 162. ; 

Zo, if without warrant he erect a/market, to the prejudice of 
another market. 2 Sand. 172. 1 Lev. 296. 

So, if he has a patent for a fair or market in the next town to 
my fair or market, and upon the ſame day. 2 Rol. 140. J. 10. 

So, if it be upon another day, and at ſeven miles diſtance, 
being without warrant, and found to my prejudice z tho” no pre- 
judice appears. R. after verdict, 2 Sand. 172. 1 Lev. 296, 
Ray. 195. 

80, if water currere conſuevit to a well, et abinde to his houſe 
for his uſe, and one diverts the ſtream from coming to the well, 
N. Skin. 389. | 

If the ſoil, over which another has a way, be ploughed by tle 


tenant of the land, it is a nuſance. 2 Rol. 140. J. 7. 


(B) By Whom, 02 againſt Whom lt lies. 


F the nuſance is to the damage of the inheritance, he in 
reverſion ſhall have an action for it. R. 3 Lev. 209, Je 
v. Gifferd, M. 7G. 3. 4 B. M. 2141. : 
And likewiſe the tenant in poſſeſſion, for the damage to hw 
poſſeſſion. R. 3 Lev. 209. Adm. Jon. 326. 
So, for a nuſance in the life of the teſtator continued aſter- 
wards, the deviſee ſhall have an action. 2 Cro. 231. | 
An action upon the caſe lies for a nuſance to the freehold, tho 
the plaintiff might have an aſſiſe, or quad permittat. R. cn. 
Cro. El. 520. R. acc. 1 Rol. 104. J. 37. 47. Semb. acc. 0h 
El. 199. K. acc. Cro. El. (466.) R. acc. Cro. El. 845. 4 
21 H. 7. 30. a. R. 1 Leo. 247. K. 2 Leo. 184. Vide . 
D. 1.) | 
An action upon the caſe lies againſt him, who erect the 
nuſance. | So 


ACTION upon the Cafe for a Nufance. 


do, againſt him, who continues a nuſance erected by another: 
as if A, divert water by a pipe and cock to his houſe ; an action 
ges againſt his wife after his death, if ſhe lives in the houſe, and 
uſes the water; for every turning of the cock is a new nuſance. 
R. Dy. 320. {ls f : 

So, if a man erect a houſe, or mill, to the nuſance of ano» 
ther; every occupier afterwards is ſubject to an action for the 
nuſance. Dub. 2 Cre. 373. R. 2 Cro. 555. 

So, if a man recover againſt A. for the erection of a nuſance, 
he may afterwards maintain an action againſt him for the con- 
tinuance, tho he has made a leaſe of it to another. R. Sal. 


60. 
, Or, way have it againſt the leſſee of A. for the continuance, 


at his elections Sal. 460. 


(c) When it does not lie. 
B UT an action upon the caſe does not lie upon a thing done 


to the inconvenience of another: as, if a man erect a mill 
near to the mill of another; whereby the other loſes part of his 
profit, 1 Rel. 107. J. 20. 11 H. 4. 47. B, where the former 
mill is not a Zempore cujus cuntrar. Cc. I Leo. 273. 

If a man ſet up a ſchool ſo near my ſtudy, who am of the 

ofeſſion of the law, that the noiſe interrupts my ſtudies, 

If a ſchool-maſter ſet up a ſchool near to the ſchool of another, 
1 Rel. 107. Il. 15. R. upon demurrer. 11 H. 4. 47. a. 

If a man build an houſe; whereby my proſpect is interrupted, 
Per Wſray, 9 Co. 58. b. 

If a man convert land to paſture, where none but A. had paſ- 
ture before, whereby A. is prejudiced, 1 Rel. 107. J. 3o. 

if a foreigner uſe a trade within a borough to the prejudice of 
a freeman, unleſs he be reſtrained by a cuſtom, or by-law. X. 
i Lev. 262. 

So it does not lie for a reaſonable uſe of my right, tho? it be 
to the annoyance of another: as, if a butcher, brewer, Sc. uſe 
his trade in a convenient place, tho' it be to the annoyance of 
his neighbour, 

i a man build an houſe, and make cellars upon his ſecil, 
whereby an houſe newly built in an adjoining ſoil falls down, 
K. 1 Sid. 167. R. 2 Rol. 565. I. 5. 

So, if by ſuch building he ſtop lights newly made in the houſe 
of another, 1 Sid. 167. 1 Lev. 122. 1 Vent. 237, 239. 

IE the lights have continued for 30 or 40 years. Ra Cro. 

118. 

If a man make a ditch in his waſte, which lies near the high- 
way, within 36 feet of the highway, into which the horſe of 
mother falls; for the ditch in his own ſoil was no wrong to the 
Cher, but it was his fault, that his herſe eſcaped into the waſte, 


R. 1 Rl. 88. J. O. 2 Cre. 1 © 
Vos, I. p * X | Bo, 
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ACTION upon the Caſe for a Nuſance. 


So, if a man in Lendon erect upon an ancient foundation 25 
edifice, which obſtructs the ancient lights of an adſbiuing houſe, 
1 Rol. 5 5 8. J. 46. 5 

So, if a man uſe water in his own land out of a watetcourt 
running through his land to the pond of B. whereby B.; Pond 
is not ſo full; if he docs not divert the watercourſe, 2, 
St. John at Suffolk off. 1657. between Smart and Stifted, 

So an action upon the caſe does not lie, if the defendant pre- 
vents an exceſs in the plaintiff in uſing his right: as, if A. had 
lights in an antient houſe, and he re-builds his houſe, and 
makes lights in other places, and larger, to the inconvenience of 
the plaintiff. 2 er. 646. 

So an action upon the caſe does not lie for a common nuſanc: 
without a ſpecial damage. Co. Lit. 56. a. Vide action upon th 
caſe, (B. 1, 2.) 

As, if a man make a ditch in a highway, whereby A. cannot 
uſe it. 1 Rol. 88. J. 9. Dan. 172. R. Mo. 180, 

If a man ſtop a common ferry. R. Carth. 193. Vids afiin 
upon the caſe for negligence, (A. 3.) 

Otherwiſe, if there be a ſpecial damage: as, if a man make x 
ditch in the highway, and my horſe falls into it. Ca. Lit. 56. a, 
Dan. 173. | | 

Or, if my ſervant falls in, and maims himſelf, whereby I loſe 
his ſervice. 1 Rol. 88. J. 36. Dan. 173. 

So, if by logs in the highway, my horſe falls with me, 
1 Rol. 88. JI. 16. R. 2 Cro. 446. | 

If by ſtopping the highway, a man is conſtrained to uſe z 
longer and more difficult way. Dan. 173. R. in C. B. Tr, 
11 G. 2. between Sir Fohn Chicheſter and 

Or, if by ſtopping the way, the ſale of his coals is hindred in 


an adjacent colliery. Dub. Cartb. 45 1. 


A fartiori, if by the obſtruction of the ſale, his coals are dam- 
nified, Carth. 45 1. 
Yet the ſpecial damage muſt be direct, not conſequential, 


Carth. 194. 
And therefore it is not ſufficient. to ſay, That he was ſtayed 


for a little time, whereby his affairs were neglected. Vid. 


(D. 1.) What Remedy fox a Nuſance 
(D. 1.) Aſſiſe, or Action upon the Caſe. 


OR a nuſance to a freehold the plaintiff ſhall have an aſliſe, 
or an action upon the cate, at his election. F. N. B. 183. J. 
1 Rol. 104. I. 30, Wc. Vide ante, (B.) 
But if the nuſance conſiſts in nonfeaſance, he ſhall not hare 
an aſſiſe. 2 Rel. 141. J. 45. 11 H. 4. 83. a. 
Or, if it be done to a leſſee for years. F. N. B. 184. G. 
And, if the nuſance be continued, an action lies againſt 
heir, or alienee of him, who erected it; for the continuance is 2 


new nuſance. Vide ante, (B.) 
| (D. 2. 
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(D. 2.) Prod permittat. 


80 2 man may have a uod permittat againſt him who eres 
the nuſance, to remove it. Vide Duod permittat, 

Or againſt his heir, or alienee. F. N. B. 184. C. 

Whether the erection be by the tenant himfelf, or a ſtranger, 


, Sal. 458. 5 
: And , ae permittat lies de edificie. R. Sal. 458. 


(D. 3.) Indictment. 


80 an indictment lies for a nuſance. Vide Indicmment, (D.) 
After a conviction, if the defendant will not remove it at his 
charge, a writ goes to the ſheriff to remove it. Comb, 10. 


D. 4.) Prohibition for Removal. 


80 4 writ iſſues to remove a nuſance in vicit, et venellit ville. 
J. N. B. 185. D. Vide Prerogative, (D. 36.) — Prohibition, (A. 3.) 
So an inhibition may be granted to remove a ſtage for rope- 
dancing, a bowling-alley, Sc where it becomes a nuſance. 


1 Med. 76. 
80, for erecting a play-houſe, where it will be a nuſance. 


Seb. Shin, 627. | 
So, a man may enter to abate a private nuſance. F. N. B. 


184. G. 185. A. 

As, if a houſe hangs over, he may enter, and throw down the 
part hanging over. 2 Rol. 144+ J. 39, But no more, for he 
can abate only that part which cori ſtitutes the nuſance. Str. 683, 


1 Burr, 267.“ : | 
If a nuſance be done to my mill, land, Sc. I may remove it. 


2 Rl. 144. J. 36, 39. 

So, if it be a common nuſance: as, a gate erected acroſs an 
highway, every one may throw it down. Per three J. Cro. 
Car. 185. Jen. 221. 

elf the lord erect a hedge, a gate or a wall, to keep the com- 
moner's cattle out, the commoner may abate the hedge, Sc. 
1 Burr. 265.“ une 

But he cannot meddle with the foil; as if the lord put rab- 
bits in the common, the commoner cannot deſtroy the burrows z 
he muſt have recourſe to his legal remedy for a ſurcharge f 
common, if ſuſfficient common be not left. 1 Burr. 259. Vide 
8. C. 2 Will. 5 1. 

And a man may enter into the fil of another, when it is 
2 to remove a nuſance. 2 Nel. 144. J. 42. 145. J. 25. 

Sal. 459. | 

And may juſtify the cutting down of a gate, Sc. which is a 
nuſance. Per three 56 Cry. Car. 185. Jon. 122. 

Or, pull down a houſe with violence, whereby the materials 


are lolt, R. Sal, 458, 
X 2 80 
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50 he may remove it, without a requeſt. 5 Co, 101. 4. 
So he may remove it, before the damage happens, 2 Ka. 14. 
1. 20. 5 Co. 101. 6. | ; 6 
But he cannot remove it, before the nuſance is erected: +. 
he cannot remove ſcaffolds, &c, for making a building, which 
will be a nuſance, when finiſhed. 2 Rol. 145. J. 10. 
Nor, the foundation of a building, which will ſtop his lights 
when erected. R. 3 Bull. 196. 
*But in this caſe, it would be adviſeable to give notice in 
writing, to the perſon building, not to proceed, and that if he 
do, and the lights be obſtructed, the building will be pulled 
down; otherwiſe if the building be ſuffered to proceed, till com. 
pleted, without objection, it is queſtionable whether the part / 
can juſtify the pulling of it down. So if a man erect part of his 
building on my land, I knowing of it and not objecting, the lau 
will not permit me afterwards to pull it down, I having tacitly 
conſented. Per Ld. Mansfield at. niſi prius, and the determinatimn 
paſſed without objeftions 1 Morg. Vad. Mec. 297.* 
So, after the removal, he cannot deſtroy the materials, & 
Fon. 222. 
Nor, cut down,.or & any damage, after the nuſanee is abated, 
or in the abatement, unleſs neceſſary. :big. 


E) The P2oceedings in an Action upon the 
. Caſe foz a Mulance. ks | 


(E. 1.) The Declaration. 


N an action upon the caſe for a nuſance, the plaintiff muſt 
ſhew himſelf intitled to the thing, to which the nuſance was 
done, at the time of the nuſance : as, in an action upon the caſe 
for diverting his water-courſe to his mill, he muſt ſhew, that ke 
was ſeiſed of the mill at the time. R. Cro. El. 751. 

So he ought to ſhew, that the diverſion was a prejudice to his 
mill. Semb. Skin. 65, 175. 

So he ought to alledge a continuance of the nuſance to the 
time of the action only; for ad huc continuatum exiſtit, is ill; tor 
that goes to the time of the declaration, R. 1 8/0. 366. 

But if the declaration ſhews a continuing nuſance, it is not 
material, though the firſt nuſance was before the plaintiff was 
intitled. X. Cro. El. 191. 

So, if the plaintiff alledge, that his father was ſeiſed and died, 
and a deſcent to himſelf, virtute cyjus he was ſeiſed, without 
nying, that he entered; for a ſeiſin in law is ſufficient for tlus 
actlon. R. 1 Leo. 273. 

So, if the plaintiff alledge, that his houſe, mill, Sc. ws 
antique domus, c. without preſcribing for it. Vide Preſcripti® 

Or, that it was ab antiquo erectum; for that is tantargoutit- 
R. 1 Leo. 273. 

So, in an action for a nuſance, if the plaintiff alledge, u. 


poſeſſionatus fuit of ſuch a houſe, Qc. in which habere delet ſo 
- many 


ACTION upon the Caſe for a Nuſance. 


many lights, Fc. without more, it is ſufficient. R. No. 7. 
File in Pleader, (C. 39.) 

So a declaration for {topping of lights is ſufficient, tho" it do 
not ſay, antiquum me ug um. R. 1 Vent. 2 37» 239. 

80 a declaration for diverting a water-courſe, which currere 
e:nſuevit to a well, et abinde to his houſe, is ſuſſicient; tho' it do 
not ſay, from what place it runs to the well. R. after verdict; 
for it ought to be proved. R. Skin. 389. 

80 if the declaration ſays, that defendant maliciouſly confi. 
nued and cauſed to run, a water-courſe near plaintiff's founda- 
tion, and did not repair the pipes, whereby he was damaged, it 
:: well; tho' it does not ſay that the pipes were his, or that heè 
hid them there, or was obliged to repair; and tho? plaintiff does 
not ſet out a title, but only ſays, he was lawfully poſſeſſed. 
Hare v. Dickinſon, P. 3 G. 2. Ld. Ram. 1568.] 


(E. 2.) The Plea, Sc. 


[Plea that defendant did remoye the nuſance is ill. Veſtlen 
v. Hale, M. 9 G. Fort. 333. 

o an action upon the cate for a nuſance in over-hanging his 
houſe, Oc. the detendant generally ſhall plead, Not guilty. 

To a nuſance in ſtopping his lights, he may ſay, Not guilty, 

Or, that by the cuſtom of London, a man may buſſd upon an 
antiznt foundation againſt the lights of another, Vide Ent. 29.— 
Vide Yel. 215, 216. 

To which, the plaintiff by replication may deny the cuſtom, 
which ſhall be tried by the mouth of the recorder, 

But to an action upon the caſe for a nuſance the defendant 
cannot plead, that being a blackſmith he came to the houſe 
wherein he dwells, by the advice of the plaintiff himſelf, and 
there erected a forge for his trade. R. Lut, 70, 71. 

If the verdict finds generally, that the houſe is not erected 
upon the antient foundation, the whole ſhall be abated, tho' it 


exceeds only a foot, R. Ao. 866. 


For more concerning nuſance, Vide Chaſe, (K.)— Fuftices of 
Pact, (B. 24. &c.) Leet, (L. 12, 13.) 


ACTION upon the Cafe upon Trover. 


(A) When it lies. 


TROY ER lies by him, who has a property in goods and 
chattels, which come to the poſſeſſion of another, and are 
him converted to his own uſe. 

And it js not material whether the poſſeſſion of the defendant 


vas obtained lawfully or unlawfully : the converſion is the wrong 
X 3 on 
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Mar lbet. (E),* * 
Ke. but judgment was afterwards reverſed; becauſe it was money, 
lies by the maſter. R. 1 Sal. 68, Mod. Ca. 69. 


rier, who loſes goods delivered to him to be carried. X. 


ACTION upon the Caſe upon Trover. 


on which the action is founded. In form, the action is a fiction 
as to the finding ; in ſubſtance, it is a remedy for the wrongful 
converſion. x Burr. 31.*% | 

If A. puts his goods in B.'s barn by his conſent, and has the 
key in his cuſtody, A. may have 'zrover, if any one convert 
them for the poſſeſſion and property are in him. Pey Perian, 
Sav. 134. | 

* 80 if B. had kept the key, for property is ſufficient to main. 
tain the action. vid. infra,® 


(B) By Whom. 
ND every one, who has a property in the goods convertel, 


may have frover for them. 

But no one who has not a property can maintain rover, ag 
tenant in tail expectant on the determination of an eſtate for life, 
without impeachment of waſte for trees which grew, and were 
ſevered from the eſtate ; for the property is in the tenant for liſe, 
the moment the trees are cut down. 1 Term Rep. 55. V. 


If a ſervant purchaſe goods for his maſter, which are after. 
wards converted by another, zrover lies by the maſter ; for by 
the poſſeſſion of the ſervant the property is veſted in the maſter, 


which cannot be known, and the property follows the poſleſſion, 
Cro. El. 638, 661, 746. 
If an apprentice earn any thing, as tickets for ſea-wages, tro 


And if he be an apprentice in fact it is ſufficient ; for, hw 
apprentice 18 not material. 1 Sal. 68. a 
Tho' a man has only a ſpecial property: as, a common czr- 


1 Rel. 4. J. 52. 
A ſheriff, for goods levied upon a fer: facias, which are taken 
out of his poſſeſſion before ſale. R. 2 Sand. 47. 1 Sid. 438, 
I Mod. 30. I Lev. 282. 
Commiſſioners of bankrupts, for goods of the bankrupt taken 
out of their poſſeſſion. Per Twifd, 1 Mod. 31. Dan. 20. 
lf a man in contemplation of bankruptcy buys goods, and, 
in order ta give a preference to on- creditor, makes a fraudulent 
and pretended ſale of ſuch goods, rover lies by the aſſignees 0! 
the bankrupt againſt the creditor who received the value under 
ſuch pretended ſale; for the ſale is void, the goods were the 
property of the bankrupt befere the ſale, and did not weft in tie 
pretended purchaſers, but became that of the aſſignees by relation. 
4 Burr. 247. 

So, if a bill of exchange payable to A. or order, be indorſed 
with the name of A. but no affignment written, and afterwards 
found by B. trover lies againſt him by A. for by the writing of 
his name the property of the bill was not transfen ed. 


1 Sal. I JQs And 
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- And it is not neceſſary, that the plaintiſf ever had the poſſeſſion; 
for traver lies by an executor for the goods of the teſtator, tho? 
they never were in his actual poſlethon. D. 2 Mad. 168, 
R. Cro. El. 377. R. Lat. 214. | Save 133. | 

80, if by agreement goods bailed to A. by B. ought to be 
hailed over to C. in ſatisfaction of a debt due from B. to C. 
which A. afterwards converts to his own uſe, C. may have 7rover 
azainſt him, tho' he never had the poſſemon. R. 1 Bul. 68. 

80 trover lies againſt the baiice of the goods, by him to whoſe 
uſe the bailment was. R. 1 Bu. 68. 

If a man cbtains a bank-note (of which another was robbed) 
fr a fair conſideration, *and without notice of its being {tolen,* 
and a clerk of the bank detains it, he may bring trover, Miller 
r. Race, H. 31 G. 2. 1 B. M. 452.) 

*So, it lies for wreck by the lord of the manor entitled by 
prefcription, 2 Wu. 23.* | 

So it lies for an eſtray, before an actual ſeizure, Per Ch. J. 
Pi Keb. 589. . 
| [So by the finder of a jewel. Armory v. Delamirie. H. 8 G. 
Fr. $05] , 

And for a wager, againſt him who held the ſtakes. Cro. 
El. 870. 2s. of this, for in order to maintain ter, the 
money ought to be in a cheſt or bag, Cc.“ 

So it lies by a leſſor for timber cut down by the leſſee, tho 
it was carried away before ſcizure. &. 2 Rol. 119. J. 30. 
Cro. Car. 242. 

go, where one claiming a right to cut down wood, cuts it 
down, tho' he has no legal right to the wood, yet by cutting 
thereof he gains ſuch a property therein that zrover lies againſt a 
{ranger for taking it away, Crok., Ali. 8 19. cited 3 Wil. 336.8 

*So, where the plaintiff claimed a right to cut ruſhes on a 
common and cut down 5 or 6 loads, trover lies for the plaintiff 
againſt a ſtranger who takes it away. 3 Will. 332.* 


(C) Fo2 what Goods. 


TR OVER hes pro pecuniis numeratis in a cheſt, tho' not 
locked, or ſealed. R. 1 Rel. 5. I. 15. ; 

So, pro pecuniis numneratis out of a bag; for the thing itſelf is 
no: recovered, but damages for it. X. 1 Rol. 5. I. 10. Per 
tro J. Cro. El. 8 19. R. Cro. Car. 89. R. Al. 91. Dan. 20. 
Smb, Sav. 20, | 

So it lies for a bond; and it is not neceſſary to ſhew the date; 
for it is loſt. Cont. per 3 J. Cro. El. 723. R. acc. 2 Cro. 638. 
R. Cro. Car. 262. 1 Rol. 5. J. 20. 

So, for letters patent. R. Hard. 111. 

So, pro bonis et catallis ſequent. viz. uno ſcripto obligatorio, und 
warrantid, Sc. Semb, 4 Mod. 156. 

For bank bills, exchequer bills, tickets, Gc. 1 Sal. 283, 4. 

90 it lies for a ſhip with her tackle, D. Mar. pl. 188. 


X 4 80, 
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* So, ſor a whale by the maſter of one ſhip againſt another 
-who, contrary to the practice of the fiſhery, obtained the Whale 
under pretence that his harpooner had ſtruck firſt. * 

For trees planted in boxes in a garden. Mad. Ca. 170. 

So it lies for ſo many pectis argenti. R. 1 Sal. 219. 

So it lies for mu{k-cats, monkeys, parrots, &c. without ſaying 
that they are reclaimed ; for they are merchandize, and valuable, 
R. 2 Cro. 262, 1 Bui. 95, 

So, for a negro man; for it is merchandize. Di#. 3 Lev. 136, 
Semb. 2 Lev, 201, Semb. cont. Sal, 667, : 

So it lies for a hawk, if it be alledged to be reclaimed ; other, 
wiſe, not. R. Dy. 306. b. Cro. Car. 544. 1 Re. 5. |, 25. 
Dan. 21. | ; 

But if the declaration ſay, de bonis propriis, after verdict it ſhai 
be intended to be reclaimed. Per Cro, Car. 544. 1 Rol. 5•J. 25. 

So it lies for a ſpaniel; for he is reclaimed. 1 Rv. 5. J. 30, 
Acc, 3 Lev. 336, 7. | 

So, for a greyhound; and it need not be averred to be 
reclaimed ; for it ſhall be intended, R. Cro. EI. 125. Or, 93. 


| (D) Againſt whom. 
* OVER lies againſt every one, who has the poſſeſſion of 


oods, and converts them; if he has them by rover. 

As, if a bailiff of a manor ſeize goods left in the manor by a 
felon, (but not waived,) and refuſe to re-deliver them, 

If a man rive a horſe to an inn, and the innkeeper detain; 
him there without cauſe, | 

* So, if plaintiff in an action fue out execution againft the 
goods of a bankrupt after an act ef bankruptcy committed, trete 
lies by the aſſignees of bankrupt againſt the plaintiff in the action 
without joining the officer. Str. 996.* 

* So, in the like caſe it lies againſt the ſheriff for ſelling the good; 
after notice of the act of bankruptcy committed. 1 Burr. 2c, 
1 Term Rep. 475.“ | 

* So, againſt the vendee. Id. 34.* 

Or againſt all three together. Blaxholm v. Oldham et al', ar 

fittings after Tr. 1750, at Guildbull, befere Lee, C. J. cited and 
appraved. 1 Burr, 22.* | 

So, if he have the goods by bailment : as, if a man bail goods 

in pledge, which are detained after the money is paid. &. 
1 Rol. 60, Mo. 841. | 

Or, if bailed to keep, and they are detained, after demand, 
1 Brownl, 12. Dub. 1 Rol. 128. R. Cro. El. 781. 

If a man deliver writings to an attorney to make an aſſignment, 

- c. and he detains them *till he is paid for the aſſignment; for 
he has a remedy for his labour, and cannot detain the writings. 
Per Holt, P. 6 . & MH. 


+ Note, This ſeems not to be law: it is well known that an attorney is get 
compellable to give up papers in a cauſe, tb pending # ſuit, until his bill be paid, 
and there ſeems no reaſon why in the cafe in queſtion, be ſhould not equally have 
a lien on the writing; he has a remedy in the one caſe as well as in the other, 
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Vf 2 man preſent jewels, &c. to a woman, whom he intends 
to marry 3 and the marriage being interrupted, ſhe refuſes to re- 
aeliver them. This mult be intended where the interruption is 
on the part of the woman.® 

do trover lies againſt him, who had the poſſeſſion, tho? the 
plaintiff has the goods before the action commenced ; for he ſhall 
recover damages for the converſion. Per W. Wyndham, ar 
Uralt . 1660. Tindal and Folli fe. 

* But rover does not he againſt an executor for a converſion 
by the teſtator in his life-time z nor againſt an adminiſtrator for 
: converſion by his inteſtate z for the action is in form for a tort, 
and comes under the rule, © actio perſonals moritur cum perſona.” 
But the eſtate is liable, and another form of action may be main» 
tained, Cowp. 371.“ 

So it lies againſt him, to whom the fervant or agent of the 
duintiff delivers goods, with intent to imbezzil them, R. 
I Sal. 289, 

- Ho _—_ lies againft the maſter, if his ſervant take goods for 
him in pledge, lend the money, and afterwards ſell the goods 
for he acts in the whole as his ſervant. Per Holt. at Guildb. 
M. 10 W. 2. Sal. 441. 
This caſe ſeems doubtful, if there was only proof of demand 
and refuſal, which are only evidence of a converſion 5 and proof 
of the plaintiff's having the goods again, being given, it evidently 
ſhews, defendant did not convert the goods to his own uſe. 
Where the owner ſuffers a ſerious injury by the detention of his 
goods, there ſeems no reaſon why a ſpecial action on the caſe 
thould not lie for that detention. 1 Morg. Yad. Mec. 305.* 
It lies againſt the maſter for goods delivered to the fervant to 
be aſſayed, Meud v. Hamond, H. 8 G. Str. 505.] 
[For jewels taken out of the ſocket by the ſervant. Armory 
v. Delamirie, H. 8 GC. Str. 505.] | 
[Againſt a ſervant who diſpoſes of goods the property of 
another, to his maſter's uſe, whether he has authority from his 
maſter or not. J. 25 & 26 G. 2. 1 Wilſe 328.] 
80, if A. deliver lottery tickets to a goldſmith to receive the 
money due upon them, and he being bound by a note to B. to 
deliver ſo many tickets to him, delivers him theſe tickets; againſt 
B. the property is not thereby changed, and thereby zrover lies 
againſt B. K. 1 Sal. 283. 
f a man delivers jewels ſealed up to 2 goldſmith for ſafo 
cuſtody, who takes them out and carries them as his own to A. 
who keeps a ſhop in London where they deal in jewels, and 
= them; rover lies againſt A. Hartep v. Hoare, P. 16 G. 2. 
1187. 1 Vi. 8. 3 Atkyns 44. | 
Trover lies again{t huſband and wife, ſuppoſing the converſion 
by both; for it is a tort. R. 1 Rot. 6. JI. 15. R. Ye. 165. 
Fide cont, 1 Brotunl. 3. 
But if the converſion be alledged ad uſum ipſorum, it is bad. 
R. 2 C. 661. Jon. 16, 264, 443. R. 1 Rol. 6. J. 15, 27, 30. 
R. Cro, Car. 254, 494. Semb. Mar. pl. 94. Vide Baron and 
Feme, (I.) | 

Yet, 


913 


314 


alledges a converſion ad wm igſorum, will be aided, R. Ife 


ACTION upon the Cafe upon Troves, ' 
Yet, if the jury find the wife not guilty, a declaration, which 


pl. 134. Vide Action, (G.) . 

If goods come to ſeveral ſucceſhvely, rrover lies againſt any 5 
them, who convert them, | r 

If bank bills, tickets, &c. ſtolen or loſt, are paid or delivered 
to another without conſideration, rover lies againſt any one, in 
whoſe hands they are found. Semb. 1 Sal. 284. 7 
80, tho' he gave conſideration for them, if he had previous 
notice of their being loſt or ſtolen. Determined by Ld. Mangan 
at Niſi Prius. 1 Morg. Fad. Mec. * 

If a bill payable to A. or bearer be found by B. who for 1 
valuable conſideration gives it to another, trover lies. ſor it again 


B. I Sal. 126. 


(E) Converſion, what. 


F goods are bailed, and not delivered upon demand, this is 
evidence of a converſion. R. 1 Rel. 5. I. 50. 10 Co. 56,4, 
But if it be found by ſpecial verdict, it ſhall not be adjudged 
a converſion, Cont, per three F. Mo. 460. Cro. El. 495. but 
Poph. acc. and it was adjourned for a little time, and afterward; 
adjourned. Dub. 2 Bul. 308. 1 Ra. 5. I. 50. K. acc. 10. 
Co. 57. Hob. 187. R. 2 Med. 245. Acc. if they are goods 
that may be known. 1 Rol. 131. 

If goods are found, and not delivered upon demand, this is 
converſion. R. 1 Rl. 5. I. 45. R. Cre. Car. 262. 

So, if a thing cannot be known, a denial ſhall be adjudzet z 
converſion, tho” it be upon a ſpecial verdict : as, in trover for 
money out of a bag; for there can be no other converſion of it 
proved, but the refuſal to deliver it. Per three J. 1 Rol. 131, 2. 

If a man make uſe of the thing found, it will be a converiion, 
Cro. El. 219. | 

If a man give leave to have trees put into his garden, and after- 
wards refuſe to let the owner take them, it will be a converſion. 
Mod. Ca. 170. 

If a man deliver the oats of another to B. to be made on- 
meal, and the owner afterwards prohibits him, but yet B. makes 
the oat-meal, this is a converſion. Per Berkley, 1638. 

If a man miſuſe a thing found, that will be a converſion; , 
if he throw paper into the water. Cro. El. 219. 

[If part of the liquor is drawn out of a veſſel, and it is filled 
up with water, it is a converſion of all the liquor. Richard 
v. Atkinſon, M. 10 G. Str. 576.) | 

So, if he miſuſe a thing intruſted to his care; as, if a canis 
ſell goods delivered to him for carriage. 2 Sal. 65 5. 

Or, break open a box and take the goods to himſelf. Lil. 

If A. not being executor or adminiſtrator, requeſt B. to pro 
vide for the funeral of a deceaſed, and afterwards deliver goods 
of the deceaſed in ſatisfaction, trover lies by the executor 0! 
adminiſtrator-againſt B. for theſe goods. Per Holt, Carth. lcd. 


Skin. 274+ | [Good 
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Goods taken in inteſtate's life, and kept till his death, but 
not uſed till after it, is trover and converſion in inteſtate's life. 
Croſier v. Oglcby, T; 3 G. Str. 60.] a 

I a man ride the horſe of another, and afterwards re-deliver 
him to the owner z this does not purge the converſion, but goes 
in mitigation of damages. R. 1 Rol. 5 J. 40. 

But the negligent cuſtody of a thing is not a converſion; as, if 
a barrel of butter be bailed to another, gui negligenter cuſtedivit, 
ita qued it was ſpoiled. R. Cro. El. 219. Ow. 141, 

So, if a carrier neglect goods delivered for carriage, whereby 
they are ſpoiled. KR. 2 Sal. 65 5 

Go, if goods are ſtolen out of the cuſtody of a common care 
ner, that is not a converſion, 1 Rl. 6. J. 5, 

[If a man removes goods which he has a right to remove, and 
does not replace them, and they are loſt; it is no converſion, 
Buſhel v. Miller, M. 5 G. Str. 128.] 
| Or, taken by force, or upon an execution, out of the cuſtody 
of him who found them. Per Halt, C. J. at Hertford, 5 Ann. 
| [If a hankrupt leaves plate with his wife, who tends it by her 
ſervant with the defendant to a banker's, at whoſe door defends 
ant takes it, and goes into the ſhop and pawns it in his own 
name, and gives his note to repay, and immediately carries the 
monty to bankrupt's wiiez it is converſion in defendant, and the 
aſignees thall recover. Parker v. Godin, M. 2 G. 2. Str. 813.0 

But if a bankrupt's wife brings money to defendant, who 
buys India-bonds therewith, and afterwards the aſſignee ſeizes 
part of them, and accepts them as part of the bankrupt's eſtate, 
he cannot bring ?rever for the money paid for the others; ſor he 
cannot avow the act of purchaſing as to part, and diſavow it for 
the reſt, Vilſon v. Poulter, H. 3 G. 2. Str. 859.] 


(F) When Trover docs not lie. 


UT Trover does not lie without a converſion : as, if goods 

found are taken out of his cuſtody before any converſion, 
D. 2 Mod. 243. As, upon an execution, or by violence, Per 
Halt, C. J. at Hertford, 5 Ann, 

® One tenant in common of perſonal chattels cannot maintain 
trover againſt another, tho' a ſtranger be joined with the defend- 
ant, Thus a member of an amicable ſociety intruſted with a 
box containing the fund, and bound by bond to keep it ſafely, 
cannot maintain this aCtion agaipſt another member and a third 
perſon who take it from him. 1 Term Rep. 658.* 

If goods delivered to a carrier are ſtolen ; for that is not a con- 
verſion. R. 1 Rol. 6. I. 5. 5 Burr. 2825.“ 

It does not lie by him who has only the poſſeſſion but no 
property. 2 Bul. 135. 

It 4. purchaſe an annuity ticket, which he does not take a 
transfer of counterſigned, and entered in the office, but has only 
the name of the vendor indorſed, if the ticket be afterwards ſold, 
and comes by ſeveral hands to B. who takes a transfer from the 

firſt 
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ACTION upon the Caſe upon Trover, 


firſt vendor counterſigned, and entered in the office, the exec,. 
tors of A. cannot maintain rover; for they have no Property 
R. Eg. Ca. 45.“ * 

It does not lie againſt him, who has a property by gt. 
fale, Cc. 8 IG REY 

* As where a horſe is given in exchange for another, which it 
ewarranted found, and proves unſound, trover will not lie for the 
horſe given in exchange, for the property is changed by the ſale, 
Cowp. 814. Doug. 24.* n 

Nor againſt one, who has a poſſeſſion by lawful means: 2s, 
if the king's purveyor take beds for the king's ſervants, Pp 
Warburton, 1 Kol. 6. J. 7. 

If a maſter brings a replevin, and the ſervant carry the gools 
to his maſter, tho he had no title, rer does not lie againit the 
ſervant. R. 2 Mad. 244. 

If a man find a bank bill, and for a valuable conſideration 
deliver it to A. trover does not lie againſt 4. Per Holt, at 
Guildb. 1698. Vide 1 Sal. 284. | 

If a man purchaſe goods in market overt, trover does not le 


_ againſt him. K. Cre. Fl. 485. 


So, if an innkeeper detain a horſe, *till he be paid for his eat. 
ing. R. Per three F. 3 Bul. 270. Dub. 1 Bul. 170. 
If a man pay money, that is ſtolen, to A. trover does not lis 
againſt him by the owner. Per Halt, 1 Sal. 284. 

So if he pay tickets, exchequer bills, &c. ſtolen or loſt, for a 
valuable conſideration. 1 Sal. 284, 126. 

[Trever will not lie for goods ſeized and put in the king 
warehouſe, Etriche v. an Officer, in Sc. M. 1720. Bunb. 67. 

[But the above caſe is not allowed to be law; rover lies for 
goods tertioufly ſeized by officers of revenue. Tiubler v. Pile, 
in B. R. Ks G. 3» 3 Wil. 146. S. C. 5 Burr. 2657.* 

Where A. and B. were partners, and A. committed an aQ 
of bankruptcy unknown to B. B. conſigned goods after A.'s act 
of bankruptcy to C. bona fide, for a good conſideration, and after- 
wards committed an act of bankruptcy; on a joint commiſſion 
ſued out againſt A. and B. the aſſignees cannot maintain trowr 
againſt C. for the goods ſo delivered between the times of the 
reſpective acts of bankruptcy. If the act of bankruptcy of one 
partner be conſidered as a diffolution of the partnerſhip, the 
aſſignees deriving -under the firſt bankrupt, A. can have no claim 
upon the partnerſhip effects but what A. himſelf had, which 


Was, to have an account taken, and to have the balance due to 


him, if any, on that account. A, and B. were tenants in com. 
mon; if a creditor of A. had ſued execution againſt the partner- 
ſhip effects he can only have the undivided ſhare of his debtor, 
and muſt take it ſubject to the rights of the other partner. The 


aſſignees are in the ſame ſituation : they are only tenants in com. 


mon of an undivided moiety, ſubject to all the rights of B. And 
no action can be maintained by one tenant in common of perſons! | 


ohattels againſt the other. Coup. 450. Vid. Bankrupt, (D. , 
. | | G 
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(G) The Pꝛoceeding in Lever. 
(G. 1.) The Declaration. 


HE declaration in 7rover generally ought to ſhew the pro- 
perty in the plaintiff. T7 

Yet if it ſays, guod Quer. fuit poſſeſſronatus, omutting, ut de 
bowie ſuis propriis, it is good. R. Ale. 691. R. Hard. 111. 

If it ſays, that the teſtator fuit poſſeſſronatrus, and made the 
plaintiff executor 3 it is ſuihcient, without ſaying, that he was 
poſſeſſed, R. Lat. 214. Vide ante, (B.) 

If the declaration ſhews, that the plaintiff was poſſeſſed vt de 
kinis propriis, it is ſufficient, tho' the goods named are things 
which ſeem annexed to the freehold ; for that ſhall not be in- 
tended, when they are named de bonis Propriis, R. 2 Cro. 129. 


So the declaration muſt expreſs the goods demanded with 
convenient certainty. 

And therefore, if the declaration is pro diverfes veſtimentis, di- 
wrſs /ibris, &c, Without ſaying, how many, and of what nature 
they are, it is bad, 1 Vent. 114. 

Pra ampullis, without ſhewing the number. 2 Lev. 176. 

For ſuch, and ſi h goods, et aliis utenſilibus, Angl. implements, 
without ſaying, quet, aut qualid. R. 3 Lev. 18. R. Cro. El. 817. 
Hamit, Augl. hooks, without ſaying, of what ſort. 2 Lev. 11. 
So, for ſix tun, without ſaying, of what, ts bad. Dan. 25. 
80, for ebe pair of pet=hooks, and (after other words) hangers, 

R. Ray, 2, 

Pr: aliis parvis tenictis, Angl. ribbons, without ſaying, how 

many, or, what. R. 2 Lev. 85. 


So, pro viginti ovibus, matricibus, et agnit, without ſaying, 


how many ewes, and how many lambs. K. 1 Vent. 317. 

Or, pro viginti juvencis, Angl. bullicks and heifers, without ſay- 
ing, how many of each ſort. Vid. 

So, tho' the words are explained by an Auglicò, it is not ſuf- 
Kcicut, | 

As, trover de quodam inſtrumento vocat. a gridiram, is bad; for 
the Latin word does not import it. R. 1 Sid. 60. 

De hamd, Angl. a crow of iron. Per three J. 2 cont. Vel. 68. 

De ſalſurd, Angl. a ſalting-trough; tor here is no Latin for 
trough. R. 1 Sid. 98. 

= duadenis, Angle groſs; for it ſhould be duodenis duodecims 
Jer. 11, 

De ferramento, Angl. an iran range. R. 2 Lev. 177. 

Theſe niceties cannot now have place ſince the ſtatute order- 
ug lau- proccedings to be in Zng/ifh.* 


but it is ſufficient, if there be certainty enough to deſcribe the 

zung to common underſtanding. Vide Dan. 24. Shs. 144. 
As, trover, inter alia, de vaſe vini, without ſaying, of what me- 
ta, is good; for it ſhall be intended ves ligneum. R. 2 Vent. 67. 
3 Trour 
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of each, or that they were mixed. K. 2 Sal. 654. 


well; tho' the words are falſe or incongruous Latin. 


ACTION upon the Cafe upon Trover, 


Trover of a ſet of flones, buttons, &c. R. 2 Vent, 78. 

[For a parcel of diamonds, without ſaying how many. i 
v. Graham, H. 2 G. 2. Str. 827. Ld. Raym. 1530. Affirmed 
in B. R. and in parliament.] 

Of letters patent, without mentioning the date. R. Hard. 111. 

De libraris libturum, without ſaying, how many, or what; for 
it is aſcertained by the word, library. Sho. 144. 1 Vent. 114, 

So, de plancis granarii, without ſaying how many. N. 1 Sig. 98, 

De ciſtd weftium ;, for it is aſcertained by the word, 4d. 
R. 2 Cro. 664, 5. 

De tot paribus velorum et tegulorum, Angl. curtains and wal, 
R. 1 Sid. 445. Vide 2 Sid. 174. 

So, trover de decem arvoribus will be good; tho' properly it is 
arbor, dum creſcit. R. Sti. 235. 

Of txventy ounces of cloves and mace, without ſaying, how many 


So, trover of a piece of cloth, linen, thread, &c. if the jury can 
know it ſo well, as to give damages for it. Sh. 144. R. 
1 Lev. 303. 

[For a picos of tepee, without ſaying how many yards. Rad! 
v. Rudge, H. 13 G. Str. 738.] | x 

[For una parcella ſegreſtium, involucrorum et funium, ( Anglic, 
packcloths, wwrappers and cords ) held well on error. Bettauley v. 
Harriſen, T. 2 G. 2. Str. 809, Ld. Raym. 1529.] 

T rover de proviſionibus eidem navi ſpeftan', Sho. 144. 

De ſcripto ſuo obligatorio, per quod tent” fuit to A. for it might be 
given to the plaintiff, R. 2 Sal. 654. 

De decem capis et ciſtis, without ſaying, quot cape, et quot ciſi; 
for they are the ſame things. Per tauo F. Cro. El. 8 19. 

De trthus fituibus feeni, Angl. ricks of hay, without ſaying, qu! 
carectatæ. R. 1 Lev. 301. 

[For 50 peciis materiæ quadrate, ¶ Anglice, pieces of ſquore timber- 
abood held well, on error. Haſlegrave v. Thompſon, M. 4 G. 2. 
Str. 810.] 

De menſa cum pluteis et abicis, without ſaying, how many; fot 
it is the faſhion for a kitchen table. R. Skin. 289. 

So, trover of ſuch and ſuch goods, without ſaying of what value. 
Per three F. 2 cont, R. 2 Cro. 130. 

De armamentis, tormentis, et aliis ſupptditamentis eidem not 

ſpeRantibus, without ſaying, what in particular; for the goods are 
aſcertained to be ſuch, as belong to the ſhip. R. Carth. 131. 


So it is ſufficient, if the goods be expreſſed by words coinec 
by art: as, trover de 30 toddis lane, 20 barrellis cervijie, &i. 
R. 1 Bul. 126. 

But it is proper to expreſs ſuch words with, Anglice, 

So, falſe Latin does not vitiate a declaration. Y' 

And if the words are expreſſed with, Anglice, or vocal. it f 


2 Cro. 1 29. 
So, if the words are ſenſible, and an Auglicè be added, which 
is vicious, it ſhall be rejected. R. 3 Mod. 178. 0 
ö 
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Or, the Arglie expreſſes more than the Latin word imports, 
© 2 Rol. 254, 5 | : 

And if there be trover for ſeveral goods in particular, after a 
general verdict for the plaintiff, if any particular be not ſenſibly 
expreſſed, the damages ſhall not be intended to be given for it. 
ND, 1 Sid. 183. R. Ray. 15. 2 Vent. 78. Acc. 3 Lev. 336. 
R. 1 Sid. 98. Carth. 131. Vide in Damages, CE. 6.) * 

So, if any particular be expreſſed by a word not Latin. X. 

Sid. 8. : Fs 
So, if there be convenient certainty, it ſhall be aided after 
verdict, Cro. El. 817. Vide Pleader, (C. 24, 87.) 

So, if the poſſeſſion be of a ſingle thing, and the declaration 
alledge a converſion of bona prædicta, it will be well upon a gene- 
ral demurrer. R. Lut. 1537. | 

So, if any part be inſenſible, or uncertain, it will be well upon 
a general demurrer; for the plaintiff may take ſeveral damages, 
and releaſe for this particular. R. 1 Sal. 218. Vide in Pleader, 
Ga. declaration charge the defendant, that the goods deve- 
nerunt ad manus, generally, without faying, per inventionem, or 
how, it is good. N. after Verdict. Lat. 214. Dan. 23. 

So, if it do not'fay, that the plaintiff loſt the goods. X. 


Cro. El. 781, 
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But the declaration ought to alledge a converſion. 


| FX 
How a converſion ſhall be alledged in an action againſt huſband Muſt £ 
ledge a con- 


ind wife. Vide ante, (D.) — 
So it mult alledge the time, and place of the converſion; for 


it is traverſable. Per ts J. 1 Brownl. 8. Cro. El. 97, 8. 78. 
Vide Pleader, (C. 19, 20.) | 


(G. 6.) The Plea. 


N trever the defendant can plead nothing, but Not Guilty, 
1 or, a releaſe. Per Twiſd. 1 Keb. 305. 

Tho' the trover be againſt an executor, for goods converted 
by his teſtator. Dub. Sav. 13. Jid. ante, (D.) That trover 
does not lie againſt the executor in this caſe.* 

For in many caſes, matter of juſtification amounts only to the 
general iſſue, Vid. Ent. g, 10. Vide 1 Keb. zog. 

And if the defendant plead a matter which amounts to the 
general iſſue, and if the plaintiff demur, and the defendant will 
not take the general iſſue, but will join in demurrer, a writ of 
inquiry ſhall be awarded. R. 1 Brownl. 5. 2 Cro. 165, 319. 
K. 10 Co. 95. 4. Vide in Pleader, (E. 14.) 

As, if the defendant plead, a ſale to him in market overt. 
R 2 Cro. 165. cont. Cro. El. 48 5. 

A gift to him by A. who found the goods. cont. Cre. El. 262. 
R, acc, Lat. 185, 6. 

A {ale to him by A. who did not deliver them, but afterwards 
old them to the plaintiſf, who loſt them, and the defendant found 
de goods. R. 2 Cro. 319. 

Property 
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Property in himſelf who loſt them, and the plaintiff found 
them, and afterwards loſt them, whereby he ſeized them, p 
Cro. El. 146. : 

Seizure as a watfe, R. Cro. El. 174. 
Taking as tithes ſevered. R. Cro. Car. 157. R. 10 Co. 88. h, 
Tar. 18 5 g 

Taking for toll. Semb. Fon. 240. 

Detainer 'till paid for falvage. 2 Sal. 654. 

He may plead not guilty infra 6 annozs, Lut. gg. 

[Defendant cannot juſtify detaining goods till money laid out 
on them is put; but it may be deducted in the damages. Sent 
v. Lingwood, M. 12 G. Str. 651.) This is a / prius caſe; 
Q.. whether it be law. 1 Morg. Vad. Mec. 315.“ 

If defendant pleads um afſumpfit, and there is verdict for 
plaintiff, judgment ſhall be arreſted. Barnes 439.} * . Whe- 
ther a repleader ought not to be awarded, 1 Jr. Jad. 
Mec. 31 5. ; 
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ACTION upon Statute, 


(A) When it lies. 
(A. 1.) For a Recompence. 


T T PON every ſtatute, made for the remedy of any injury 

miſchief, or grievance, an action hes by the party grieved, 

either by the expreſs words of the ſtatute, or by implication, 
2 Inft. 55, 118. 10 Co. 75. b. 

And ſuch action ſhall be, for a recompence to the party, or, 
by way of prohibitions : 

* And it has been held in many inſtances, that where a ſtatute 
gives accumulative damages to the party grieved, it is not 4 
penal action; for in penal actions no coſts are allowed; but it 
the action be brought by the party grieved, he is entitled to colts, 
2 Term Rep. 154, 155.“ | 

By the /. 36 Ed. 3. 9. if any man find himſelf grieved cor- 
trary to the articles above written, or others contained in divers 
ſtatutes, and will come to the chancery, and complain, he fhal 
there have remedy by force of the ſaid ſtatutes, viz. by origin 
writ out of chancery. 2 Inſt. 5 5. bs BB 

And therefore, where by the Sr. M. Ch. 9 H. 3. 29. it i 
enacted, Quod nullus liber homo capiatur, vel imprifenetur, &* 
nh per legem terre, if any be impriſoned contrary to law, he may 
have an action founded upon this ſtatute, Bid. 

So, a man aggrieved contrary to the Sr. M. Ch. g H. 3-35 
which enacts, Quod vicecomes non faciat turnum ſuum mf bis i 
anno, &c. ſhall have an action upon this ſtatute, tho” no action 
be expreisly given. 2 Inſt, 74. F. N. B. 101 D. 


' 


ACTION upon Statute, 


So, upou other clauſes of M. Ch. 2 Inf. 55. 74. 

Or, contrary to the ff. of Marl. 52 H. 3. 10. if a man be 
trained to come to a leet, who need not. 2 It. 122. 
T. N. B. 160, 161. D. 

80 à man ſhall have an action upon the /. of Marl. 5 2 H. 
3. 15. if he be diſtrained out of the fee or in the highway, con- | 
gary to this ſtatute. 2 Inf. 131, 104. 1 

So a demandant or plaintiff, a tenant or defendant, who is : 
delayed, or prejudiced by the ſheriff's returning jurors, who are 
abore 70 years of age, infirm, or not commorant in the ſame 

county, may have an action for it upon the ½. W. 2. 38. 
2 Inft. 447. | | 
So an action upon the ſtatute lies for the party grieved upon 
every remedial branch of the /i. M. 2. for his relief. 2 ft. 486. 
So an action lies upon the fat. of Oblivion 12 Car. 2. 11. for 
the penalty, againſt him, who ſpeaks words to revive the memory 
of the late differences. I Lev. 26. 


(A. 2.) For Recovery of an Advantage. 
So an action lies upon the . 31 H. 8. and 32 H. 8. ſor 


money deviſed to be paid out of lands; for in all cafes, Where a 
man has an advantage given to him by force of an act of parlia« 
ment, he ſhall have 2 remedy for it by common law, without 
the aid of a court of equity. Per Holt, Med. Ca. 26. 

And the action upon the ſtatute ſhall be maintained againſt 
the terre=tenant. Mod. Ca. 27. 
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(A. 3.) What Averments are neceſſary in an Action upon a 
Statute, 


If an action be founded upon a ſtatute, the plaintiff muſt 
aver every matter, which is requiſite to entitle him to an action. 
Vide in Pleader, (C. 76.) 

But where, by the proviſo in a ſtatute a perſon is excepted 
within ſuch circumſtances, and not in the body of it, the plain- 
tiff need not ſhew, that he is noc within the exceptions z for that 
ſhall come from the other party. Semb. 1 Lev. 26, 
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(A. 4.) By Way of Prohibition, 


So, ſometimes the party aggrieved contrary to a ſtatute ſhall 
hare a remedy by action upon the ſtatute, by way of prohibi- 
tion; as, if a feoffee be diſtrained, for ſeveral ſervices, which 
are not contained in his charter of feoffment, contrary to the ,. 
of Marl. 52 H. 3. 9. he ſhall have a writ of contra formam 
faffnenti; which is 2 prohibition to the lord, or his bailiffs to 

an him, 2 ff. 118. F. N. B. 162. F. | 
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ACTION upon Statute. 


(B) When an Acklon does not lie upon a Statute 


UT if a ſtatute prohibits a thing to be done, an a&jon 
does not he againſt him, who proceeds in a courſe of Law 
to contend, whether ſaci a thing be prohibited, or not, 

As, if a man ſue in the ſpiritual court for tithes of groſs tree; 
an action does not lie upon the ff. 45 Lid. 3. 3. which ena 
that tithes ſhall not be paid of them; nor upon the %. 32 H. g. by 
which enacts, that none ſhall ſuc for them; for a man may con. 
tend, whether the trees, of which the tithes are demanded, are 


groſs trees, or not. R. 2 Ci. 133. 


(C) When an Scion lies upon Statute, oz at 
Common Law. 


O, if a ſtatute gives a remedy in the affirmative (without 
negative expreſſed or implied) for a matter which wx 
actionable by the common law, the party may ſue at the con. 
mon law, as well as upon the ſtatute; for this does not taks 
away the common law. 2 ft. 200. 
As he may have treſpaſs for ſpoiling his park at the common 
law, or, an action upon the ſtatute de malefuforibus in parci, 
2 Rol. 49. 

Treſpaſs for taking his ward, or, raviſhment of ward uren 
the ſtatute, 2 Rel. 49. 

Treſpaſs for mayhem, or, appeal of mayhem upon the ſtatute, 
Did. 

If the action concludes, contra formam ſiatuti (where it hes at 
the common law, or upon a ſtatute) and the ſtatute is miſtaken, 
whereby the declaration will be bad upon the ſtatute, but good 
by the common law; the words, contra formanm ftatuti ſhall be 
rejected. R. P. 9 V. 3. inter Bennet and Talbois, raperiid 
Comynss Reports 26. ) 

So, if there be no ſtatute, and the action is maintainable 
only by the common law. P. 9 I. 3. (reported Campus: 
Reports 26. 

So, if an indictment be againſt three, and one only is within 
the ſtatute ; it ſhall be good againſt the others at the common 
law, and contra formam ſtatuti goes to him only, who was guilty 
within the, ſtatute. Hid. | 

But if a man bring his action at the common law, he waives 
his remedy by the ſtatute, 2 Rol. 49. 


(D) When it does not lie in the Courts of 
Geſtminſter. 


Y the . 21 Fac. 4. all offences to be committed againk 
any penal ſtatute, for which any inſormer may ground any 
action, ſuit, information, c. before juſtices of aſſiſe, 27% pris 
pacl-delrrery, cer and terminer, or juſtices of peace in — 
elhiom, 


ACTION upon Statute, 


(ors, ſhall be ſued before the juſtices of aſſiſe, % privs, gaol- 
delivery, eyer and fermiuer, or juſtices of peace of every county, 
borough, Oc. having power, Sc. wherem fuck offence 1' all be 
committed, at the choice of the parties, who will ſue, auc not 
eifewhere : and all inſormations, actions, Sc. hereafter com- 
menced by the attorney gencral, a common inſormer, or other 
-rſon in any of the courts of Ie//minfier, for any of the ſaid 
oF-nces, {hail be void. 

And therefore, debt does not lic in the courts of 3"/minſter 
for an offeuce within another county, tho? it cannot be ſued elſe- 
where ; for the offence may be proſecuted hefore juilices oi aſſiſe, 
Sc. tho not by ſuch” action. 4 1½. 172. R. cont. 1 Vent. 8. 
1 Sid. 40. Dub. Li. 1089. X. acc. 1 Sid. 40 1. Semb. cent. 
Lat. 192. R. occ. per eleven F. 10 W. 3 1 Sal. 373. K. cont, 
3 Lev. 71. R. cont. 2 Med. 246. Vid. 2 Haul. 384, 
5 Mad. 425.8 ; 

So an information does not lie in the courts of Wegminſier, 
where it can be brought before juſtices of aſſiſe, c. Serb, 
2 Cre. 85, R. Carth. 465, 1 Sal. 372. 

But che /. 21 Fac. 4. by a proviſo in the ſame ſtatute, does 
not extend to any information or action upon ſtatutes againſt 
popiſh recuſants, cr for recuſancy, or lor maintenance, cham- 
perty, or buying of titles, or on the ſt. of tonnage or poundage, 
or for defrauding the king of his cuſtoms, ſubſidy, impolli, priſage, 
or for tranſporting gold, ſilver, ordnance, ammunition, Cc. wool, 
or leather, 

So it does not extend to an information for an offence not 
determinable before juſtices of afliſe, Sc. as, upon the fo 
23 H. 8. 4. for raiſing the prices of beer, &c. R. Cro. Car. 112. 
Hutt. 98. Carth. 465, 6. 

Or, upon the /. 21 H. 8. 13. for non- reſidence. R. Cro. 
Car. 146. 

So it does not extend to debt upon any ſubſequent ſtatute, 
which gives a remedy by debt. 1 Sul. 373. but per Hu, it 
mult be laid in the proper county. 1 Sal. 373. Vide Aim, 
[(N. 10.) 

By 31 El. c. 5. ſ. 7. all ſuits for uſing unlawful, or not 
uling law ful games, &c. or for uting a trade without having been 
brought up in it, ſhall be ſued and proſecuted in the general 
quarter ſeſſions of the peace, or aſſiſes, of the fame county where 
the offence ſhall be committed, or otherwiſe, inquired of, heard 
and determined in the aſſiſes, or genera! quarter ſeſſions of the 
peace of the ſame county where ſuch offence ſhall be committed, 
or in the leet within which it ſhall happen, and not in any wife 
out of the ſame county where ſuch offence ſhall happen or be 
committed.“ 

But this clauſe does not reſtrain an information in the king's 
bench or exchequer, for ſuch offences happening in the ſame 
county where thoſe courts are ſitting; the negative words not 
being that ſuch ſuits ſhall not be brought in other carts, but that 
they ſhall not be brought in ar + other county; and the preroga- 
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324 ACTION upon Statute, 


tive of theſe high courts ſhall not be reſtrained without expret; 
words. 2 Hawk, 382.* 

The ſeſſions may proceed on this clauſe by information 22 
well as indictment. Cop. 370.“ 
n a qui tam, for exercifing trade without apprenticeſhip, lad 
at Cambridge, B. R. ſtaid proceedings. Smith v. Potter, H. » (; 
Str. 415.) »The fat. 21 Fac. 1. c. 4. reſtraining the uri. 
diction of B. R. to actions ariſing in the county where it firs 
Salk, 373. 


(E) Action upon Statute, by Qui tam, &c. 
. 1.) How it ſhall be brought. 
E. i.) CTIONS upon ſtatute are, at the ſuit of the king on, 


— OI viz. by indictment, or information. Of which, vide J 
tin. did ment, (A.) — Information, (A. 1.) 

Or, at the ſuit of the party qui tam pro domino rege quam pr) 

ſeipſo ſequitur z or, at the ſuit of the party alone. Yide Informatiyn, 
A. 3.) x | 

* Where an unappropriated penalty is given, and no method 
preſcribed in which jt ſhall be recovered, it is a debt due to the 
crown, and can be ſued for only in a court of revenue, and not 
by indictment. Rex v Malland. Str. 828.* 

* Where the ſtatute gives half the penalty to the informer and 
half to the poor of a pariſh, * 'The declaration may be either, 
« To render to the informer,” or, © To the informer and the pur.” 
And ſo may the judgment. Frederick v. Lookup, H. 7 G. 3. 
4 B. M. 2018.] 

[So, an informer may bring an action in his own name, with- 

out qui tam, for a forfeiture whereof a moiety goes to turnpike, 
Barnes 471. | 

If a ſtatute gives a penalty to every one, who will ſue, an action 
lies by qui tam, &c. 3 Leo. 237. 

So, if a ſtatute gives a moiety of the goods to him, who ſeizes, 
an action lies, before ſeizure, by qui tam, &c. R. Sav. 7. 

* It ſeems to be ſettled, that it is in the election of him who 
brings an action on a penal ſtatute which gives one moiety of the 
forfeiture to the king, and another to ! 4 informer, either to 
have a writ againſt the defendant, quod reddat domino regi et A. J. 
gui tam, Ec, guat eis debet; or to have it in this form, quad redaat 
A. B. qui tam, c. quas ei debet. It ſeems likewiſe to be ſettled, 
that whether the writ be in one form, or the other, it is wel 
purſued by a declaration in the name of the plaintiff only. 
2 Hawk. 379.* ; 

And there ſeems to be no neceſlity that either the writ cr 
count ſhould expreſs that it is brought for the king as well as the 
party. Id. Bid“ | 

By the ff. 18 Eliz, 5. (which does not extend to ſuits by pet. 
ſons to whom or to whoſe uſe any forfeiture, penalty, or fuit 1 


ſpecially limited by any ſtatute, but where it is limited * 
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ACTION upon Statute. 


o him that will ſue) none ſhall be admitted to purſue againſt any 
-rſon upon any penal ſtatute, but by information, or original 
:tion, and not otherwiſe, 

And therefore, none can ſue upon a penal ſtatute by plaint 
nan inferior court. R. Cro. El, 544. Ao, 412. 600. N. 


J 283. a) . 
Talks 17 0 of debt in B. R. 1 Cro. El. 77 KR. Mos 247z 


9 412. R. 1 Rob. 537+ J. 30. (a) 

Nor, by bill in the exchequer, qus minus, We. Semb. 3 Leo. 237. 

But, where a ſtatute gives a penalty to be recovered by action 
of debt, bill, plaint, or information, an action by qui tam may 
de by bill in B. R. as well as by original, or information; for the 
words of the „. 18 El. 5. are ¶ Original Afi, ) and the bill in 
B. R. is an original action there. R. 1 Rel. 537. I. 15. 

So, an action by the party grieved upon a penal ſtatute, may 
he by bill in B. R. for the /. 18 El. 5. does not extend to him: 
23, in an action upon the ff, 32 H. 8. 9. againſt maintenance. 
Fide 3 Les. 237. 

* But where the party particularly grieved by an offence againſt 
4 ſtatute, ſues for a forfeiture generally limited to any one who 
«ill ſue for it, he ſeems to be as much within the reſtraint of the 
{aid ſtatute, as if he were not the party grieved. 2 Hawk, 381.“ 

Or, upon the /i. 5 Eliz. 9. againſt perjury. X. Cro. El. 434. 

So, debt upon the /f. N. 2. and 1 K. 2. 12. againſt a ſheriff 
for an eſcape lies in B. R. by a bill againit him in cigſtad. mar, 
tho! the ſtatute limits the recovery by writ of debt, which im- 
ports an original; for it is within the equity of the ſtatute, R. 
1 Rel. 5 36. J. 50. 

So an action upon the fat. of præmunirt lies by bill, tho? the 
ſtatute ſpeaks of garniſhment by the ſpace of two months, which 
implies, by original. 1 Rol. 537. J. 3. 3 Inſt, 125. 

So, an action upon the /f, 13 R. 2. 5, and 2 H. 4. 11. for 
ſuing in the admiralty, where the cauſe ariſes upon land; tho' 
the ſtatute ſpeaks of a writ ſuper caſum. 1 Rol. 537. |. 5. 
Cre, Car. 603. | 

So, an action upon the /. of Winton, 13 Ed. 1. againſt an 
hundred; for the inhabitants may be in cuſtodia mareſchalli, 

[On motion, proceedings ſhall be ftaid till the plaintiff gives 
notice of his place of abode ; if he is out of the realm, proceed- 
ings ſhall be ſtaid till his return, or till fecurity given for the coſts, 
Vat v. Green, P. 12 G. Str. 697-] 


(a) Note j The law of theſe two caſes ſeems very doubtful ; for as appears by the 
eaſes below, the contrary has been expreſsly adjudged, as to ſuch ſtatutes as give 
expreſsly a recovery by bill or plaint; and a ſuit by bill or plaint is an original a&tcn, 
in the court in which it is commenced, and therefore may reaſonably ſeem to be 
within th: intent of the ſtatute, only where it is removed into a ſuperior cour*, and 
there proceeded upon. And if this be the caſe, there ſ-ems no reaſon why any ſuit 
whatever, by bill or plaint on any penal ſtatute, can be within the purview of this 
ſtatute of Fliz. while ſuch bill or plaint continues in the court in which it was com- 
menced, whether the ſtatute on which it was brought, expreſsly give thoſe remedie:, 
or leave the method of ſuing to the general conſtruction of law. 2 Hawk. 380, 
Befides the ſtatute of Fac. above cited ſeems to take it for granted that actions on 
* — may indiſferently be brought by writ, bill, plaint or information, 
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(PlaintifF's attorney may be ordered to give defendant an ac. 
count or plaintiff's place of abode, even after trial and point 
reſerved. Harnes 126. 

[The declaration may be gui tam, tho' the bill of Midaleſeæ is 
not ſo. vader Company v. Forrejt, T. 18 G. 2. Str. 1232. 

[But if proceſs is qui tam, and declaration not, it is irregular, 
for it alters the nature of demand. Barnes 494. Vide Abatement, 
(G. 8.) | 


* It has lately been determined by B. R. that on a general 


. writ, the plaintiff may declare as exccutor or adminiſtrator, &.. 


but not vice verſa ; fo that the practice of both courts, is now 
ſettled to be uniform in this reſpect, 2 Morg. Jad. Acc. 199, 

* By,. 21 Fac. c. 4. f. 3. no officer, Q. ſhall receive, &. 
any information, bill or plaint, count or declaration, grounded 
on any penal ſtatute, which before, by this act, are appointed to 
be heard and determined in their proper counties, until the in- 
former or, relator kath firſt taken a corporal oath beſore ſome «f 
the judges of the court, that the offence or offences laid in ſuch 
information, action, ſuit or plaint, was or were not committed 
in any other county than where by the ſaid information, Cc. the 
ſame is or are {uppoſed to have been committed, and that he be- 
lieveth in his conſcience, the offence was committed within a 
year before the information or ſuit within the ſame county where 
the ſaid information or ſuit was committed, the ſame oath to be 
there entered of record.“ 

Proceedings in a penal action on any ſtatute before the 21 
Fac, will be ſtaid on motion, becauſe no afidavit had been filed 
according to the directions of this act; notwithſtanding the uni- 
form practice had been to file no aſſidavit: for an act of parii- 
ment cannot be repealed by nn-yer, and a motion ſeems to be 
the proper mode of taking advantage of this objection. 2 Ten 
Rep. 27 is 

* But this does not extend to any ſubſequent ſtatute, for“ 
[an allidavit of the cauſe of action accruing within a year need 
not be filed in an action on ſtatute of uſury, 12 An ft. 2. c. 16, 
French v. Coxin, M. 11 G. 2. Sir. 1081,] _ 

In what county it ſhall be brought, Vide Action, (N. 10.) — 
Ante, (D.) 

As to information by qui tam, &c. Vide Information, (A. 3.) 


(E. 2.) When an Action lies by Q, tam, c. 


An action by 4 tam, &c, was brought againſt B. before whom 
he was indicted of felony, for not allowing his pardon till ſub- 
miſſion to the duke of Lancaſter. 27 Fd. 3. 1 Rel. 1. 4. 

If a man he refcued, when taken upon a capias utlagatum at 
the ſuit of JJ. ke may have an action gui tam, c. R. 11 Jer. 
1 Ros I. 4 15. : 

50, if he eſcape, an action lies againſt the ſheriff by A. gui 
tam, . R. Cro. El. 877. K. 2 Cro. 361. 1 Kol. 78. 

So, it a ſheriff refuſe to execute a capias utlagatum, and return 


non oft inventus, R. 2 Cro. 533. Noy 22. Ya 
ety 


ACTION upon Statute, 


Yet, for ſuch eſcape, &c. the party may have an aCtion, with- 
ent ſayings qui tam, Ee. R. Lui. 123. Vide Cro. El. 052, 
e. 041, ; be 

* 69 an action lies by gui tam, Cc. in every caſe of a contempt 


£9 the king. Mz. 04. : . 1 1 , 
80 an action by git tam, Sc, lies, for a battery of the king's 


rell as to the party. D. 2 Xl. 26. 
$9 an action upon a ſtatute, which prohibits a thing, but does 
not give any penalty, mutt be by 9 tam, Se. and not by the 
party alone: as, upon the /. 32 H. 8. 7. which prohibits the 
ſuing for tithes of groſs trees. R. 2 Civ. 134. 
Upon the ff. 2 R. 2. 9. de ſcandalis magnatums 1 Rol. 78. 
R. z Co. 13. 2. 
Upon the /,. 13 N. 2. 5. and 2 H. 4. 11. for ſuing in the 
almiralty, Sc. X. Dy. 159. 6. Mo. 64. 
Upon the ſtatute of uſury. Dy. 95. a. 
Upon the ſtatute of apparel. Az. 36. 
An action by qui tam, &c, muſt be ad reſtondendum parti qui 
m pro domino rege quam pro ſeipſo ſequiturs Cro. Car. 256. 
Jen. 261. 
Or, ad refpondendium domino regi et parti qui tum, Sc. R. Cro. 
Car. 256. Dub. Mo. 64. R. acc. Jon. 261. 
But an information ſhall ſay only, that the party, g tam pro 
rige quam pra ſeifſo ſequitur, c. Cro. Car. 256. Jon. 262. 
If the action be by the king and the party, but the king is not 
to have any part of the ſum recovered, but only his fine, gui 
tam, &c, may be omitted in the iſlue, and veire faciass X. 
Cra. Car. 336. 
50, if the action be by qui tam, Cc. and the iſcue be joined, 
guad nam debet to the party only, it is good. N. after verdict. 
3 Lev. 375. Semb. cont, Fob. 327. 
50, if demurrer be joined as to a declaration only by the party 
gu tam, c. Co. Car. 11. 
An action by gui tam, Ec. is the ſuit of the informer, and 
not of the king. Lut. 196. Vide Information, (A. 3.) 
And the party 2 tam, &c. may be non-ſuited. 3 Lev. 398. 
Cav. 56, 
Shall pray a rale, tho? he has no warrant by the attorney ge- 
neral. 3 Leu. 398. 
A conviction upon an indictment, Sc. will be a bar to an 
action by qui tam, c. Lut. 202, 200. 
The attorney general cannot enter © falle proſoqui. R. Ces. 
E. 138. 11 Co. 65. ö. Except for the king's part. Cra. E.. 583. 
It muſt purſue all the requiſites by the . 18 Elig. in the cafe 
of a common informer. 1 Sal. 30. 
hall not be diſcontinued by the demiſe of the king. R. 
Hitt, 82. Cro. Car. 10. R. 3 Lev. 207. 
If the qui tam, &c. die after verdict, his exccutor or adminiſtra- 
tor ſhall have judgment for his moiety. R. Hard. 161. if he 
ies after judgment, and his death is ſuggeſted upon the roll. 
Y 4 90, 
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leave to compound. Barnes 462. 


of the county. | 
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So, the defendant may plead privilege as an attorney of anothey 
court. R. Lut. 193. 3 Lev. 398. 

May have i, prius by proviſo. Semb. 2 Leo. 110, 

[It is in the diſcretion of the court whether they will give leate 
to compound; and they refuſed it in an action for ſelling gold 
rings of leſs fineneſs than for. 18 Elix. c. 15. directs. Hans 
v. Morris, M. 18 G. 2. 1 Wil. 79. 

* But they granted leave to compound in a proſecution on the 

fat. againſt gaming, Id. 130.“ 
[If qui tam is brought by party injured, the court cannot gire 


[After verdict, leave to compound is never given. Bid. 
[On affidavit of defendant's poverty, the court will give leare 
to the proſecutor qui tam to compound with the defendant, tho 
in execution. Bradſhaw v. Mottram, P. 5 G. Str. 167. 
[On leave to compound a penal action, the king's half of the 
compolition ſhall be paid to the maſter of the crown-oftice, for 


the king's uſe, Brown v. Bailey, M. 7 G. 3. 4 B. M. 1929. 


F) Aﬀion upon Statute by the Party grieved. 
5 : When it wall he E ht 


F by a ſtatute a penalty be expreſsly allotted to the party 
grieved, he alone may ſue for it, without ſaying gui tam, &c, 
as, upon the fat, 1 & 2 Ph. & Mar. for driving a diſtreſs out 


So upon every ſtatute, which gives a penalty to the par: 
grieved. 

So, if it do not give any certain penalty, but damages generally 
to the party grieved. 

So, though it do not limit the forfeiture to the party grieved, if 
it give the penalty, or forfeiture, in reſpect of the wrong, er 
diſpoſſeſſion to the property of the owner, and do not limit it to 
any other: as upon the /. 2 Ed. 6. 13. which ſays, none ſhall 
carry away tithes, before he hath ſet forth the tenth part of the 
ſame, or agreed for it with the owner, under pain of forfeiture 
of treble value. 2 I. 650. Vide Delt, (A. 1.) 

So, if a ſtatute provide a remedy for the party grieved, though 
it do not give any expreſs penalty or forfeiture, he may have an 
action upon the ſtatute, 2 If. 486. 

As, upon the . I. 1. 20. againſt misfeaſors in parks or fiſl- 
ponds, the owner may maintain an action in his name alone, as 
well as by qui tam, &c. 2 Iuſt. 200, 

So, in every caſe, where a ſtatute enacts, or prohibits a thing 
for the benefit of a perſon, he ſhall have a remedy upon the ſame 
ſtatute for the thing enacted ſor his advantage, or for the recom- 
pence of a wrong done to him contrary to the ſaid law. Per Hal, 
Mod. Ca. 26, 27. 

An action by the party grieved is not within the f. 18 Elix. 5+ 
as a common informer. 1 Sal. 30. R. 1 And. 116. (G) 


3 


ACTION upon Statute, 


(6) CUhen a Statute ſhall be Recited, 


FT an action lies for an offence at common law, and afterwards 

a ſtatute is made againſt the ſame offence, if the action is 
brought upon the ſtatute, the ſtatute muſt be rehearſed ; other- 
wiſe it does not appear, whether the aCtion be upon the ſtatute, 
or at common law. Lut, 1548. 

As, in an action upon the ff. 5 R. 2. and 8 H. 6, for a forci- 
ble entry, or detainer. Lut. 1548. 

In an action upon the ff. V. 1. 20. De mal:faftoribus in parcis. 
Lut. 1548. 2 Inſt. 200, TY 

So, if a ſtatute make a new offence, which was not ſo by the 
common law, the ſtatute muſt be recited, 

As, in waſte againſt tenant for life, or years. Reg. 73. 


Laut. 1548. 
(H) TUhen it need not. 


UT if a ſtatute extend a remedy, which was at common 
law in ſome particulars, it need not be recited. Dy. 83. b. 
85. a. b, h 
. in waſte againſt a tenant in dower or guardian, the ſtatute 
need not be rehearſed; for there was a prokibition of waſte 
azainſt them at common law. Reg. 73. Lut. 1548. 

So, in debt by an executor, or adminiſtrator de bonis aſportatis 
Ec. the ſtatute is not rehearſed ; for debt lay at common law in 
other caſes, Lt. 1548. 

So, in an action upon the /f. 2 K. 2. 5. de ſcandalis magna- 
tum, the ſtatute need not be recited. R. 2 Med. 99. Vide 
action upon the caſe for defamation, (B. 3.) | 

In an aſſiſe for tithes, the ,. 32 H. 8. 7. need not be re- 
hearſed, Dy. 85. a. 6. 

So, the title or preamble need not be mentioned. Mad. Ca. 62, 
Kl. bog. 

So, where a ſtatute gives a writ, and ordains the certain form 
5 the writ, the ſtatute need not be rehearſed, Bro. Parl. 75. 

1548. 

8o, if the action be not founded upon a ſtatute directly, but 
upon a collateral fact, the ſtatute need not be recited : as, in a 
quare impedit by the king upon a ſimoniacal contract, the ff. 
21 Elx. 6, need not be recited. Lut. 1093. 

When a ſtatute need not be recited, it is ſufficient, that the 
pantif in his declaration ſhews his caſe to be within the pur- 
view of the ſtatute, and concludes contra formam flatuti, Semb. 
Lt. 202, 208, 212, 1 Sal. 212. 

If he miſrecite the beginning of the ſtatute, and conclude can- 
ory * generally it will be well. Semb. Cro. Car. 232. 

poſt, (1. 
If it be founded upon ſeveral ſtatutes, contra formam fatuti is 
Laut. 212. 
50, 
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ACTION upon Statute, 


So, contra formam flatutorum, where it is founded only u 
one. R. Yel. 116. Vide Pleader, (2 8. 10.) 7a 

But, where an oſfence is prohibited by ſeveral ſtatutes, if only 
one is the foundation of the action, and the others are explanz. 
tory, it is ſuſſicient to ſay, contra formam flatuti ; as, in an aClion 
againit the hundred. Yel. 116. Fide Pleader, (2 8, 10.) 

In an information for 20/. per menſem for not coming to 
church; for {eyeral ſtatutes require the reſorting to church, hut 
the /. 23 Hliz. only gives the 20 J. per menſem. R. 3 Lev. 61, 

If there be debt by an aſſignce for a debt to a bankrupt, riger 


fatuti, is ſuſficient. R. 2 Bul. 26. 


90, if a declaration conclude contra formam fatuti, where there 
is no ſtatute in the caſe, it will be ſurpluſage. 1 Sal. 212. 

If a declaration conclude fo, where there are ſeveral treſpaſles, 
and only part within the ſtatute, the words, contra fermain ſuatici, 
ſhall be applied only to that part. R. 1 Sal. 212, 


(I) Dow a Statute ſhall be Recited. 


F an act of parliament be recited or pleaded, the day, vear, 

and place of the making of it muſt be ſhewn, ; 

If the plea miſtake the day of the commencement, or conclu- 
ſion of the parliament, it will be bad. Scmb. Cre. Car. 232. 

Though it be in a private act, and aul tiel record is not pleaded; 
for the court ex gfficio will take notice of the commencement, pro. 
rogation, and every ſeſſion of parliament, and conſequently, (if 
they are miſtaken,) that there is no ſuch act. N. 1 Lev. 296. 

And if the ſeſſion was held by prorogation, the ſhorteſt and 
ſureſt way of pleading is, ad /ffe:nem parliament. tent. ſuch a dar, 
and year, in ſuch a place. 2 Cro. 111, Lut. 140, 1499. 

For, if the parhainent commenced gruinto {lizabethe, and was 
prorogued ad ofavum 1172, and then the act paiied if it be pleaded, 
ad parliamentum tentum ca vo lig. it is bad. R. Pl. Com. 79. © 
R. 2 Cro. 111, 139. Cont. Dy. 95. a. 

[Plea of an act of inſolvency of 2 G. whereas the parliament 
began iſt Gerrge, held naughit. 1botfbam v. Cook, M. 5 C6 6.18 
Fort. 372] 

[Plea of an act of 8&9 . bad; it muſt be of the dt 
year, in which the ſeſſion began. Nutt. v. Stedman, H. 8 C. 
Fort. 372. 

So, where the parliament was ſummoned 23 Ju. 1 Ez 
and, then prorogued to 25 Jan. if it be pleaded, that by a itatut 
in parliaments inchoat' 23 Jau. et tunc proregat” uſque 25 Fan. it, 
it is bad; for the parliament did not commence till 25 %, 
R. Dj. 203. a. 3 

So, if it be pleaded, by a ſtatute made 2 Nov. 2 & 2 Fd. b. 
it is bad; for the fame day cannot be in two years. R. 17s. 30% 

So, if a ſtatute be pleaded to have been made 29 Elia. where 
the parliament commenced 28 Lia. it will be bad. K. 3 Lev. 333 
R. 1 Aud. 295» Vide Li. 1117. 

Or, at a ſeſſion 18 Feb. 14 Car. where the prorogation was t 


18 Feb. 15 Car. Semb, Riy. 191. 
0 


ACTION upon Statute, 


go if a declaration be upon a general ſtatute, and conclude 
contra for main Intuti made 2 H. 8. where it was made in another 
reien, or in another year of the ſame king, it will be bad. Sav. 42. 
FA miſtake in the commencement of the parliament is cured 
by concluding ca formam ; fatuti in es caſu edit” et provis\, 
Wendbam v. Palgrave, M. 6 C. Fort. 372. Str. 214. J 

I: is ſufficient, that ſo much of a ſtatute is recited, as concerns 
the matter in queſtion; and therefore, if it be ſaid, inter alia 
inaFitatum fuity it 18 well. R. Pl. Cam. 65. a. Vide in Pleader, 
(28. 3+) 3 

If the party recite ſo much of a ſtatute, as makes ſor him, it 
is ſuſicient; though he omit a proviſo, or other clauſe, that 
makes againſt him. X. Pl. Com. 105. a. R. 2 Cre. 139. 

If, in the recital of a ſtatute there be a material variance, it is 
dad; as, if the time or place of the making of it be miſtaken, 
N. Lat. 140. Vide ſupra. | 

[{ it be recited in conjunctive words, where it is in disjunctive. 


R. Cr. El. 96. 697. 

[f the party recite the title of an act, and it be miſ- recited; 
though the recital was not neceſſary. R. Mad. Ca. 62, 3. 
2 K. Gog. 

Go, if he recite the /. 5. El. of perjury, guad quilibet, Fc. 
admitteret et ferisfaceret, Sc. for, amittet. R. 2 Cro. 133. 

If in a recital of the /f. 8 H. 6. 9. if any feoffment or diſcon- 
tinuance thereof be made, here, be omitted. R. Cro, El. 697. 

But a ſmall, or immaterial variance does not prejudice. 
2 Bul. 47, 51. as, if an act fay, if a recovery be in aliguibus curiis, 
and it is recited, in aliqud curid. R. Cro. Car. 5 23. 

So, in an action on 9 G. 1. c. 22. declaration for fe/-niouſfly ſet- 
ting fire to two ſtacks of oats, is good, tho? the words of the act are 
unlawfully and malicioiſiy. Allen qui tam v. Hundred of Kirton, 
M. 13 G. 3. 3 Will. 318.] 

So, where it is a material variance from a general ſtatute, if 
the declaration conclude contra formam flatuti in hujuſmodi caſu 
ei”, and not, contra formam flatuti pradicb, it is well. Lut. 140. 
Wide Pleader, ( 28. 10.) 

$0, if the defendant juſtify by force of a general act, and con- 
clude, contra formam flatuii 6 Eliz, where it was temp. Ed. 6. it 
will be good. R. 1 Brown. 196. 

So, if the declaration miſtake the day, or year, of the ſtatute, 
Pr Site. Sav. 42. 

So, if a ſtatute miſ-recited in the commencement, &c. be ad- 
mitted by the plea, Qc. it ſhall not afterwards be aſſigned for 
error, R. 2 Cro. 139. 


As to amendment in actions and informations on penal ſtatutes, 
Jide Amendment, (2 C. 2.) 
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Fae Abatement, (E. 22. F. 22. &c.—H. 4.) Pleader, (C. 9.) 
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ADJOURNME NT. 


(A) Adjournment of the Term. 


(A. 1.) When it may be. 


DJOURNMENT of the term is, when it is prolonged 
to another day, or place. Terms de Ley verb. Adjourn. 
ment. Jon. 85. 

The C. B. ſhall not be removed without notice by adjoum- 
ment. 

80 B. R. and the court of pleas in the exchequer ſhall alſo be 
adjourned. 4 Ed. 4. 21. a. 

An adjournment may be to another day or return, with a pro. 
viſo, that there ſhall be no proceedings upon demurrer, ſpecial 
verdict, or hearing for judgment, but only for motions, continu, 
ance of proceſs, and joining of iſſues. Cro. Car. 11. 

When the terms begin, c. Vide in Tempe, (C. 1. &c.) 


(A. 2.) How it ſhall be. 


The adjournment of the term ſhall be by a writ of adjournment, 
4 Ed, 4. 20. bs 

And, if the king iſſue a proclamation ſor the adjournment of 
the term, that warrants the chancellor to iſſue a writ for the ad- 
journment. 1 And. 279. 

Or, there may be a proclamation to give notice of the adjourn- 
ment. Jon. 84. Cro. Car. 11. | 

The writ ſhall be read in the court by the puiſne judge there, 

after three proclamations made to hear it, and then the crycr 
repeats the effect in Engliſh, and the court riſes. Cro. Car. 12, 14, 
Dan. 244. Dy. 225. b. 

And it ſhall be read upon the effoin day of the return, fren 
which it is adjourned, Jen. 84. Cro. Car. 13. Dy. 225. 6. 

And the court may hear motions, &. the fame day. Jun. 84, 
4 Ed. 4. 21. a, 

The court ought to fit the quarto die paſt of the return, to 
which the adjournment is made, Dan. 244. Cro, Car. 14, 
2 Cro. 129. 

Unleſs there are ſpecial words in the writ. Vide Dan. 244. 


(A. 3.) The Effect of an Adjournment, 


The adjournment of the term does not adjourn the Cha nc). 
Dan. 243. 4 Ed. 4. 21. a. | 

But it may be prohibited from hearing of cauſes, by procl. 
mation. Cro. Car. 11. 

If the term be adjourned from one return to another, it ſhall 


be taken exc/yrve z for the return, from which, is not adjourned: 
a5 


ADJOURNMEN T. 
285 if the adjournment be from OF. Mic. to Menſ. Mich. the 


adjournment does not commence *till the morrow after the fourth 
day from Of. Mich. 1 Kol. 130. J. 27, 30. Jon. 85. 2 Civ. 
16. Cro. Car. 12. 

And an appearance upon Oc. Mich. is well, and ſhall be 
entered. R. 1 Rol. 130. J. 3o. 

80, at the return 1 which it is adjourned, the juſtices fit at 
the eſſoin. 2 C. 17. 

And B. R. may fit before the quarte die pat; for they pro- 
ceed de die in diem. 2 Cro. 17. 

C. B. where proceſs is returnable only at the common return, 
do not fit till the quarts die pat. 2 Cro. 17. 

But where the return itſelf is adjourned, nothing can be done 
upon the ſame return: as, if the term be adjourned in Ofabis 
Mich. uſque Menf. Mich. there can be no appearance upon O. 
Mich. for that was adjourned, 1 Kol. 130. J. 33. 4 Ed. 4. 
21. 4. 

So the eſſoin cannot be upon Oct. Mich. for that return does 
not begin. 1 Rol. 130. J. 35. 

So an infant cannot be inſpected, tho? he will be of full age 
before the day to which the adjournment is made, without con- 
ſent. 1 Rl. 130. J. 20. Semb. cont. 2 Cro. 230. Semb, acc. 
2 Cm. 445, 6. 

80, if the continuance be de Of. Mich. ad OF. Hill. the plea 
will be diſcontinued ; for all continuances muſt be ad Menſ. 
Mich, and de Menſ. Mich. ad Oct. Hill. R. 1 Rl. 130. J. 10. 
2 Cro, 44 5 . 

So every thing to be done at a return which was adjourned, 
ſhall be done at the day to which the adjournment was: as, if 
a bond be to appear OF. M. before which the term is adjourned 
to another place and day, an appearance there is ſufficient. R. 
Je. 439, Cro. El. 466. 

If there be an adjournment of all writs, pleas, &c. a plea by 
bill in B. R. ſhall not be adjourned. 1 Rl. x30. J. 38. 

If there be an adjournment ad Quind. Mich. apud Windſor, 
it cannot be adjourned u/que Puind. Mich. from Windſor to 
Weſlminſter; for the ſeſſion at Wind/:r was the guarto die paſt, 
. the ſame return cannot be afterwards adjourned in part. 
Fi. 276. 


Adjournment of Aliſe. 
Vide Aſſiſe, (B. 25.) 


Adjournment to, and of Parliament. 
Vide Parliament, (L. 6.—N.) 
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A DMH AS UR EN E N A 
Admealurement of Dower. Yide Dower, 
of Paſture. Via. Common, (J) 
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„ IST RAT ok 


(A) Adminiſtration. 
By whom it ſhall be. 


8 12 adminiſtration of the perſonal eſtate of every perſon, 
cuter or after his death belongs to his executor, or adminiſtrator, 
adminiſtra- When, by whom, to whom, and how adminiſtration ſhall be 
_=_ granted, vide Adminiftrator, (B. 1. &c.) 
Who ſhall be executor de ſor tort, and how charged, vide . 
miniflrator, (C. 1. &c.) ; 


(B) Erecuto!- 


(B. 1.) How appointed. 
UT a man, who makes a will, may thereby make hi 


executor. 

And any words, that denote the intent of the teſtator, tha 
ſuch an one ſhall have the care of his perſonal eſtate, are ſufficient 
to conſtitute him his executor : as, if he wills, that A. ſhall har 
the adminiſtration of his goods, Went. Off. Ex”. 12. 

That A. ſhall have his goods to pay his debts, Cc. Of. 
£Exr. 12. 

That A. ſhall have the reſidue of his goods, after his legacies 
if he gives ſecurity to perform his will. Off. Exr. 13. 

That A. ſhall be overſeer, and ſhall have the rule and diſpe- 
ſition of his goods, and payment and receipt of his debts during 
the non- age of his executor : he ſhall be executor during the us 
fancy of the other. id. 

Or, that none ſhall have any dealing with his goods, excej! 
A. during the minority of his fon. R. Cro. El. 323. 

That his wife ſhall pay all, and take all. Cro. El. 43. 

So, if he name A. his executor, and afterwards deviſe gow 
to A. and B. to diſpoſe of for his ſoul z both are his exec 
Bro. Ex,. 98. 2 
© So, if he name A. his executor and that B. ſhall adminift 
with him, or in aid of him, Off Exr. 13. Dy. 4 4 
mar & . ; 

But if B. be made overſeer to the executor, or a co-adjutoh 
without more, he is not a co-executor. Off. Ext. 13. 4 


wh 


ADMINISTRATION. 


4 teſtator may name one, or more his executors. 
Or, one ſor goods in one country, or kingdom, and another 
„ c00ds in another country. Off. Exp. 17. Dy. 4. as 


7 0 
101 — 


Or, one for part of his goods, another for ſuch a part. OF. 
. * 
1x". I 2 1 . 

80 he may name ſuch an one ſor his executor, for ſuch a time, 
und aſterwards another. Did. 5 

Or, ſuch an one to be his executor upon ſuch a condition, or 
contingency. Offe Exr. 15 Mo. 12. R. 3 Teo. Jo 

Or, that upon ſuch a condition to be performed A. ſhall be 
executor, otherwiſe B. Off Ex,. 16. 1 Kol. 889. J. 5. 
1 Les. 229. DD | 

but where the condition is ſubſequent, A. ſhall be executor, 
„il a breach. Offs Ext. 16. Dy. 4. a. in marg. ide 1 Lev. 229. 

And where the condition is repugnant, as, that one of the 
executors ſhall not adminiſter, it will be void. Off. Bar. 19, 20. 


R. Dy. obo As 


Who may make an executor, and who not. Vide Deviſe, (G.— 
H. 1. &c.) 


(B. 2.) Who may be an Executor. 


A teſtator may name every one, that he pleaſes, to be his 
executor, 

Tho' he be a villein. Vide Co. Lit. 124. a. Off. Exr. 23. 

An infant, or in ventre ſa mere. Vide Off. Exr. 307. 

A feme-covert. Vide Off. Exr. 281, 291. 

An alien. Off. Er. 22. re. Car. g. 

So, a man outlawed, Bid. 

Or, convicted, or attainted. Bid. 

50, a monk, fryar, Sc. tho' dead perſons. Off. Exy. 22, 3. 

So, if an executor become a bankrupt, the probate by him 
ſhall not be revoked. R. Skzn. 299. 

But a corporation aggregate cannot be an executor ; for it can- 
not take an oath to make probate of the will. Seb, Off. Ear. 25. 


So the king may be an execntor. 4 T1nft. 335. 
but the king ſhall appoint commiſſioners to adminiſter for him, 


who ſhall ſue, and be ſued. Bid. 


(B. 4.) When an Exccutor may refuſe. 


But an executor may refuſe before the ordinary, to be executor, 
and his refuſal ſhall be recorded by him. OF. Ex,. 54. 
_ And if the biſhop himſelf be made executor, he may refuſe be- 
tor his commiſſary. [bid, 

And if the executor ſend a letter, Sc. to the ordinary, by 
Flich he renounces, and the refuſal be recorded, it is tuthcicnt, 


Of, Ew. 54. R. Cro, L.. 92. 1 Leve 135. 
50 
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(B. 2.) 
A common 
perſon. 


(B. z.) 
The king. 
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ADMINISTRATION. 


So if a debtee, being named executor, ſue the ordinary for tie 
debt, that amounts to a refuſal. OF. Exr. 54. (a) 

So, if an executor plead, never executor, nor ever adminiſtereg 
as executor. 9 Co. 36. b. 

But after adminiſtration, an executor cannot refuſe. ꝙ 4. 4.40 
Pl. Com. 280. 5. R. 9 Co. 37. b. 4 

So, after an oath taken before a ſurrogate, he cannot refy, 
tho” a caveat be entred. R. 1 Vent. 335. 

And if adminiſtration be granted upon a refuſal, after he has 
adminiſtered,, it may be repealed. Vide Adminiſtrator, (B. 1,8) 

And if the executor refuſe, and adminiſtration be granted, he 
cannot afterwards prove the will. R. 50 Ed. 3. 9. D. 36 H.6.8, i, 
R. Cre. El. 92. R. 9 Co. 37. a. | 

So, he cannot accept the executorſhip, and afterwards refuſe ; 
term for years, Wc. R. Lat. 260, 261. R. 1 Sid. 266, Pl. 127 
Vide poſt, (B. 10.) | 

Yet, if an executor does not refuſe, but only makes default 
upon a citation to prove the will, and upon that adminiſtration i; 
granted, he may afterwards prove the will. 7 Ed. 4. 13. 4. 
10 H. 7. 18. b. Vide g Co. 37. 5. 1 

So, if one executor appears and proves the will, although the 
other refuſes, he may afterwards prove the will ; for he continue; 
executor, notwithſtanding his refuſal. 9 Co. 37. 1 Sal. 307, 
Adm. Bend. 15. 1 And. 27. 

[If there are two executors and one renounces, yet he may {il 
came in whenever he pleaſes, and demand probate; but if both 
renounce, and adminiſtration is granted, it is otherwiſe. R. 
binſon v. Pet, P. 1734. 3 P. V. 249. Rex v. Simpſon, H. 4G. 7, 
3 B. AM. 1463.] | 

And may releaſe a debt, and ſhall be joined in a ſuit, &; 
5 Co. 28. a. Vide 9 Co. 37. Vide Pleader, (2 D. 1, 2.) 


(B. 5.) When his debt ſhall be releaſed. 


When an executor is indebted to the teſtator, his debt ſhal 
be releaſed; for the executor cannot maintain an action againk 
himſelf. OF. Ext. 44. 1 Sal. 30g. Vide Releaſe, (A. 2.) Vit 
the notes to Co, Lit. 264. b,— Hargrave and Butler's edition.“ [. 

And therefore, if the executor was indebted upon bond, dt 
otherwiſe, to the teſtator, the debt ſhall be releaſed, R. g Co. 136.4 
1 Rl. 934. J. 47. Cro. Car. 373. Adm. 1 Sal. 300. 

So, if the teſtator make one debtor his executor, where ſevenl 
are jointly bound or indebted to him, it ſhall be a releaſe to all 
D. Cre. Car. 372, 551. 1 Sal. 300. 

So, if he make the wife of one obligor, or debtor his executrit 
R, Hob. IO, R. Mo. 85 5. 


(a) The reaſon of this ſeems to be, that where there is no executor, and before a6 
miniſtration granted, the ordinary has the cuſtody of the goods of the deceaſed j bit 
where a man is appointed 2xecutor, he comes in place -of the ordinary, and — 
tain his own debt, there being nobody whom he can ſue after be has accepted 
office of executor ; but by ſuing the ordinary, before he has ated as executo 
ſhews that he conſiders the deceaſed as having died without appointing an executoly 
and therefore ſuch act may reaſonably be taken a4 a renunciation of the 

(5) Vide note (a) in the next page. Thi 
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Tho! the teſtator was within age. Co. Lit. 264. b. 

Tho the executor does not prove the will, nor adminiſter, 
1 Sal. 300. : x 

80, if he make his debtor and others his executors, the debt 
is releaſed; for they mult all join in a ſuit, OF. Ext. 44. 
Vide 1 Sal. 390» | 

(If a man deviſes all his real and perſonal eſtate not before de- 
viſed to his two executors, as tenants in common, and one of them 
is indebted by bond to teſtator; this debt (notwithſtanding the 
ſtrongeſt parol evidence to the contrary) is not releaſed, and he 
ſhall account with the other executor and reſiduary legatee for the 
money. Brown v. Selwin, M. 8 G. 2. C. T. T. 240] 

And if the executor, Who was indebted to the teſtator, dies, an 
action does not lie againſt his executor or adminiſtrator for the 
debt; for a perſonal thing ſuſpended is extinct. Of. Em". 45. 

Nor againſt the ſurviving executor, where there was another 
executor. R. 1 Sal. 308. : 

Tho' he dies before he adminiſters. Off. Exe. 45. 

Or, does not join in the probate of the will, 1 Sal. 308. 

If the obligor make the obligee executor, who agrees; the 
debt ſhall not be diſcharged, but he may retain aſſets to the value. 


Tolls . , ; 
If a make his creditor his executor, the action ſhall 
be releaſed, but the debt remains, for which he may retain. 
R. per 7 Fut. Pl. Com. 186. Co. Lit. 264. 5. Fide poſt 
C 1,4 

But 8 debtor be executor, tho' the action be releaſed, the 
debt ſhall be aſſets in his hands for ſatisfaction of other creditors 
and legatees. Pl. Com. 186. a. R. Tel. 160. Per three F. Cro. 
Car. 373. Vide Aſſets, (C.) 

If A. and B. are bound to D. and A. makes D. and F. exe- 
cutors, and D. refuſes, the debt is not releafeds R. Jon. 345. 
Vide 1 Rall. 934. J. 38. 

So, if a man make the executor of one obligor or debtor his 
executor, it is. no releaſe of the action, for the other obligor or 
debtor may be ſued by ſuch executor, if he has not aſſets of the 
other obligor in his hands. R. Crs. Car. 372. 1 Rol. 934. J. 27. 
Hutt, 128. Jon. 345. 1 Sal. 305. I 

So, if a woman executrix take to huſband the debtor of her 
teſtator, the debt is not releaſed, but the action ſuſpended only 
during the coverture. Co. Lit. 264. ö. 8 Co. 136. 4. Cre. El. 114. 
I RA. 934. J. 52. 1 Sal. 306. 326. R. 1 Leo. 320. 

So, if the ordinary commit adminiſtration to the debtor of 
an inteſtate, it is no releaſe of the debt. R. 8 Co. 130. as 
1 Ril. 934. J. 42. R. 1 Sid. 79. Adm. 1 Sal. 306. (a) 


(5) The reaſon given in the firſt of theſe caſes is equally applicable to the fecond, 
and therefore ſeems not to be the true reaſon ; the true reaſon is, that in the firit 
caſe the executor being appointed by the teſtator, he ſhall be taken, if nothing to the 
tontrary appear on the face of the will, to have intended a releaſe of the debt, as a 
recompence for his trouble; but the adminiſtrator not being appointed by the de- 
ceaſed, but by the ordinary, as ſuch intention can be preſumed, 
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(B. 6.) 
He muſt 
make pro- 
bate of the 
will. By 
whom the 
prebate 
Mall be. 


reſpeclive lord of the manor where the teſtator died. Id. 1.* 
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So, if the executor of one obligor make the obligee his exe. 
cutor, he may ſue the other obligor, if he is not ſatisfied by the 
aſſets of the obligor who died. R. 2 Lev. 73. | 

So, if the obligor make the obligee his executor, and there Ire 
not aſſets, he may ſue the heir. 1 Sal. 304. 

So, if the obligee make the obligor his executor, and he refuſe; 
before the ordinary, it ſhall not be a releaſe. 1 Sal. zol, 30y, 


(B. 6.) The Duty of an Executor. 


There were wills before there was any eccleſiaſtical juriſ. 
diction ; and conſequently the cognizance thereof, belonged then 
ſolely to the civil magiſtrate, Burns Ecct, Law, Title, Wills 
Probate.* 

And the better opinion ſeems to be, that the probate of teſta- 
ments belonged to the county court, or to the court baron of the 


The probate of wills does not belong to the ſpiritual court by 
the civil, or canon law. Seld. Orig. of Eecl. Juriſd. of Teſtu 
ments, cap. 1, 2. Eg. Ca. 207. 

Nor originally by the common law. Per all the J. 11 H.. 
12. b, 5 Co. de Jure Eccleſiaſfico, 16. b. 9 Co. 37. 5. Per tus 
J. the others cont. 1 Sid. 46, 371. b 

But it was eſtabliſhed to the ſpiritual court before the time of 
Hen. 2. Seld. Or. of Ec. Fur. of, Teftaments, cap. 5, 6. 

And now belongs to it only for things perſonal. Cre. Car. 39;. 
Eg. Ca. 207, 8. 

Yet, by the cuſtom of ſome manors, probate of wills belongs 
to the lord. 9 Co. 37. b. Off. Exr. 62. Adm. 2 Inft. 231. 
Eq. Ca. 207. 

And this, in a will of goods, as well as of lands. Off. Ex,. 62, 

If the teſtator had b2na notabilia, the probate belongs to the 
archbiſhop of the province. Vide Of Exr. 64. Vide Adminiſira- 
tor, (B. 3.) 

50 * probate of the will of a biſhop belongs to the arch- 
biſhop of the province, tho' he had no goods out of his dioceſe, 
4 Haft. 335- 2 ; 

If the teſtator had not bona notabilia, it belongs to the biſhop 
of the dioceſe generally. Vide Adminiſtrator, (B. 5.) 

Or, if he die within a peculiar, to the judge of the peculiar, 

What are bona notabilia, Vide Adminiſtrator, (B. 4.) 

If the probate be by a biſhop, or other inferior judge, when i 
does not belong to him, it is void. R. 5 Co. 30. 4. Vide Adm 
mftrator, (B. 5.) 

But if it be by the metropolitan, when it does not belong to 
him, it is only voidable. R. 5 Co. 30. a Vide Adminiſtrati, 


, | 

And it muſt be avoided before probate can be granted by tie 
biſkop. Re v. Loggan, H. 4 6. Str. 73+] 

The ordinary cannot inſſt upon ſecurity from the executor be- 


fore the grant of the probate. 1 Sal. 299. 1 Lord Ray. 3655 
| ) 
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Or, refuſe to grant probate to the executor, quia incapax, by 
the canon law. 1 Sal. 299, Sho. 293. 

And if he refuſe the probate to him, who ought to have it, a 
mundamus lies againſt him. 1 Sal. 299. Vide Mandamus, (A.) 

[If he refuſes to grant a probate pending a commiſſion of ap- 
praiſement z a peremptory mandamus ſhall iſſue. Rex v. Bette/+ 


worth, H. 3 6. 2. Str. 857] 


So by the St, 21 H. 8. 5. The executor, or adminiſtrator, (B. 2.) 
calling two creditors, or legatees, or otherwiſe two other honeſt — 
ons, in their preſence and by their diſcretions ſhall make a * 
true and perfect inventory of all the deceaſed's goods and chat- 
tels, Sr. and one part thereof on oath deliver to the ordinary, 
and the other keep himſelf, _ 
The ordinary ſhall not refuſe the inventory tendred. 
[He cannot falſify an mme, at the ſuit of a creditor; and 
if he does, prohibition ſhall go after ſentence. Catchfide v. Ovings 
tm, T.6 G. 3. 3 B. M. 1922.] = | 
And may convene the executor to make or refuſe probate, and 
bring in an inventory, Sc. 5 Med. 247. cont. 
And ſhall deliver a copy of the teſtament, or inventory, to any 
requeſting the ſame, taking no more for ſearch and copy than is 
due to the ſcribe for regiſtring the ſame, or 1d. for every ten 
lines ten inches in length, at his election. 
But the inventory contains only goods, chattels, wares and 
merchandizes, and not things in action, &c. Ray. 471. 
Nor, by the St. 21 H. 8. 5. Money by the ſale of lands de- 
riſed to be ſold, | | 
8o the ordinary may reſpite, or diſpenſe with the inventory, if 
the debts and legacies are paid. Ray. 471. 
Tho' a legatee ſues for it, who will not accept his legacy, 
when it is tendred. R. Ray, 471. | 
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By the St. 21 H. 8. 5. The ordinary ſhall take for probate of (B. 8.) 

the teſtament, regiſtring, and inventory 6 di only for the ſcribe, Charge of 
when the goods of the deceaſed exceed not 5/; when they ex- — 
ceed not 40 J. 3s. 6d. only, viz. 25. 6 d. for the ordinary, 
nd 12 d. for the ſcribe; and when they exceed 401. but 5. 
Half to the ordinary, and half to the ſcribe, or inſtead thereof 1d. 
for every ten lines ten inches in length, at his election; and like 
rates for granting adminiſtration, Cc. on pain of to/. to the 
king and party grieved for every offence, and ſo much to the 
party grieved, as he takes contrary to the act; ſo as the teſta- 
_ be exhibited in writing with wax affixed ready to be 

And if he takes more, it will be extortion. Vide Extortion, 
(A. 2.) Vide Off. Exr. 188. | 

Tho” the probate be not annexed to the teſtament itſelf, but to 
a tranſcript of it, he ſhall take nothing for ingroſſing the tran» 


lcript, R. 4 I. 336. 3 Lift. 149. 
22 And 
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And if the teſtament be written in paper, and tranſeribed in 
parchment, and brought to the ordinary, he may regiſter and fix 
the ſeal to the one or the other; but he ſhall take only 5, for 
the whole. 3 Inf. 149. 
So he ſhall take nothing for the examination of the tranſcrip 
with the original, but what is agreed. 3 Inf. 150, 
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(B. 9.) What Things he may do before Probate. 


But the property of the goods is veſted in the executor befor: 
probate. Pl. Com. 280. | 

And he may adminiſter them. PI. Com. 280. b. R. 2 Aud. 
150, 1. ' 

05 give and alienate them. Pl. Com. 280. b, Off. Ex, 49. 

So he may releaſe a debt before probate. PI. Com. 28 . a, 
9 Co. 38. a. 39. 4. Co. Lit. 292. 6b, 

#So he may demiſe lands cried in the teſtator's will, before 
probate. 2 Bl. Rep. 694. | 

Pay, and receive debts. Off. Exr. 49. Hut. 31. 

So a releaſe to an executor before probate is good, if he after. 
wards prove the will. R. 1 Rel. 917. J. 2. 

So he may aſſent to a legacy. Off Exr. u. 

So if A. take adminiſtration, and take goods out of the pol. 

«- ſeſſion of the executor, treſpaſs lies againſt him; for the admi- 

niſtration is void. R. 2 And. 150. 

So he may commence an action before probate, tho' he ſhall 


not declare. 1 Sal. 302, 303. 
# Or, avow for rent, incident to a reverſion for years, which le 
has as executor. 1 Sal. 302, 307. 

So he may be ſued before probate. Pl. Com. 280. b. Hut. zi. 

So after probate an executor may have treſpaſs againſt him, 
who takes goods after the death of his teſtator by an adminiſtr- 
tion granted to him. R. 2 Bul. 268. 

But an executor cannot maintain an action before probate, 
PI. Com. 280. b. 9 Co. 38. a. 1 Lord Raym. 364.“ 

Yet treſpaſs, trover, Cc. for goods taken out of his own poſ- 
feſhon he may maintain before probate; for there a profert of 
letters teſtamentary is not neceſſary, Of, Ex,. 50. | 

So, debt for goods of the teſtator ſold by himſelf, Of. Exr. 52. 

So, if A. be executor for ſo many years, and afterwards B. be 
named executor, and A. prove the will; after his time expired, 
B. may ſue, without any other probate. Ca. Ch. 265. 

So, if an executor commence an action before probate and . 
terwards prove the will, it ſhall be good by relation between the 
parties. K. 3 Lev. 58. 1 Vent. 370. Skin. 23. R. 1 Rc. 917. 
J. 10. for it is ſufficient, if the probate appears upon the de- 
claration. 

[If an executor before probate files a bill, his ſubſequent pror- 
ing the will makes the bill good. Humphreys v. Humphrey 
II. 1734. 3 P. V. 349. ©, Muſt it not be before mT 

e 
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Yet an arreſt before probate is not good as to a ſtranger, tho' 
he afterwards prove the will. R. 3 Lev. 58. 1 Vent. 370. 


Shin, 22, 3 1 RY 
80 in adminiſtrator cannot commence an action before admi- 


nitration granted. 1 Sal. 303. 


(B. 10.) What Intereſt an Executor, or Adminiſtrator, has in 
the Goods of tlie Deceaſed. 


An executor, or adminiſtrator, has the property of the goods 
of his teſtator, or inteſtate, veſted in him before his actual 
poſſeſſion. | | ; : 

And therefore may have trover, treſpaſs, &c. againſt him who 
takes them before he has actual poſſeſſion of them. R. Co. 
El. 377. Vide poft, (B. 13.) Vide action upon the caſe upon 
trover, (B. 

And tho he do not prove the will for a long time after the 
death of the teſtator, yet the property ſhall be adjudged in him 
immediately upon his death. 2 Rel. 554. J. 10. 


it is granted, it veſts the property in the adminiſtrator, by rela- 
tion, from the time of the death of the inteſtate,» Per C. B. 
Mich. 9 Ann. R. 2 Rol. 554. |. 15, 25. 

If the teſtator had a term for years, this veſts in the executor, 
or admi-iſtrator z and he cannot refuſe it, though it is worth no- 


thing. R. Lat. 260, 261. R. 1 Sid. 266. R. Tel. 103. Pal. 127. 


So, if A. conſent to a diſpoſition of the inteſtate's goods, and 
afterwards take adminiſtration, he ſhall be bound by the gift be- 
fore. Per two J. Holt cont. 1 Sal. 295, 6. 3 Med. 276. 

But an executor, or adminiſtrator cannot deviſe the goods of 
the teſtator or inteſtate. 

Nor, ſhall they be taken in execution for the proper debt of 
the executor, or adminiſtrator. 

If an executor, or adminiſtrator pay debts with his own goods, 
it will be an adminiſtration for ſo much of the goods of the teſta- 
tor, Sc. and he ſhall have them afterwards in his own right. 
R, Kel. 62, 63. 

If he give goods to A. in ſatisfaction of the expence at the fu- 
neral, and afterwards take adminiſtration, he cannot have rover 


againſt A. for the goods. R. 3 Mod. 276. 


faction, the adminiſtrator de bonis non, Sc. ſhall not afterwards 
lue B. Stin. 143. | 

Or, aſſign a recognizance before an extent, to A. who pays the 
money due. R. Skin. 143. 


(B. 11.) How they repreſent the Teſtator, or Inteſtate. 


An executor, or adminiſtrator, repreſents the perſon of his 
ſeſtator, or inteſtate. Co. Lit. 209. 4. Vide in Chancery, (3 G. 1.) 
2. 3 And 
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So, tho' adminiſtration be not granted for a long time, yet when 


Adm. 1 Sal. 297. 1 Lev. 127. 1 Vent. 271. Vide ante (B. 4.) 


If he aſſign to A. a bond due from B. to the teſtator in ſatis. 
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venants, that ſo long as he has the money in his hands he will pa 


it appears, that it was intended for the intereſt of the 1000], 


 Michaelmas A, dies, his executor ſhall pay it; for it was a duty 
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And therefore, if money be payable to B, without naming hi 
executor, yet his executor, or adminiſtrator, ſhall have an ation 
for it. 
So, if money be payable to A. or his aſſigns, his executor 
take it; for he 1s aſſignee in law, Hob. g. 55 

So, if a man, reciting that he has 1000“. of B. 's money, co. 


100 J. annually to B. his executor ſhall have an action for it; for 


which the executor {hall have. R. 1 Rol. 913. J. 15. 
If money is awarded to B. and that he ſhall releaſe; the exe. 
cutor of B. ſhall have the money, and make the releaſe, tho his 
teſtator died before the day of payment. R. 2 Vent, 249, 
R. 1 Leo. 316, | | 
So, if 4. be bound by bond to perform an award, and it be 
awarded, that A. ſhall pay 20/. at Michaelmas to B. and before 


veſted in B. Ray. 416. Cro, El. 10. 

So, if A. be bound by bond to pay 60 /. to B. if he does not 
prove, before the 1oth of November next, that it was paid; and 
A. dies before the 10th of November. R. Ray. 415. 

But if an annuity be given to B. during the life of the teſta. 
tor's wife, upon condition that he be civil to his wife, and . 
dies before the wife, his executor ſhall not have it; for it wa 
perſonal to B, Pr. Ch, 173. 


(B. 12.) If there are ſeveral Executors, or Adminiſtrators, their 
Intereſt is intire. 


If there are ſeveral executors, or adminiſtrators, they have a 
joint and intire intereſt in all the goods of the teſtator, which 
cannot be divided, 

And therefore, if one diſpoſe of all the goods without the 
others, it will be good for all. Dy. 23. b. in marg. 

Tho! it be a chattel real; as a term for years. R. Dy. 23. 6. 

So a. ſurrender of a term by one is good for all. Dy, 23. 6. in 
args 

A releaſe of a debt by one is good for all. Bid. 

[One adminiſtrator cannot releaſe a debt, or convey an in- 
tereſt, ſo as to bind another, tho* one executor can. Hudſen ;, 
Hudſon, M. 1737. 1 Atkyns 460,] 

An attornment by one is good for all, Dy. 23. b. in marg. 
4 5 one confeſs a judgment, the judgment ſhall be againſt all 

[But one of three executors gave warrant of attorney to confeſs 
a judgment againſt himſelf and co-executors z judgment entred 
againſt all the executors de bonis tefatoris, for the debt, was held 
jll, and ſet afide on motion, for executors may plead different 


pleas, Ehwell v. Raſh, A. 36. Str. 20. 80 
- : 0 
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go one cannot demand an account of the profits of the eſtate 
againſt the others. 1 Rl. 117. J. 35. Vide Accompt, (D.) Dy. 23. 
- © cannot demand a partition of the goods, againſt the 
others. Dy. 23. b. in marg. 27 . 8. 22. a. 

So, if one give a bond to a ſtranger, for his own debt, detinue 
does not lie by the other ſurviving executor againſt the ſtranger 
for this bond; tho'-it was only a choſe in action. R. Dy. 23. b. in 


2 if he deliver a bond of the teſtator to a ſtranger; tho' the 
debt is not loſt thereby. Dy. 23. b. in marg. 

So, if he pay his own money for a debt of the teſtator, and 
die; the ſurvivor ſhall not have an action againſt his executor 
for goods of the firſt teſtator, which do not exceed the value of 


the debt paid with his own money. Bid. 
So one cannot give ſo much of the goods to the other. R. 


27 H. 8. 22. a. 

[B. R. may make a rule by conſent that probate ſhall be granted 
to two executors, A. and B. but that A. ſhall not intermeddle, 
and that B. ſhall indemnify him. Rex v. Simpſon, H. 4 G. 3. 
3 B. M. 1463. | M 

If two tenants in common put out money as joint executors, 
it ſhall not ſurvive, but go to their reſpective repreſentatives. 
Partridge v. Paxwlet, H. 1737. 1 Atkyns 467.] ; 

[The power of executors is not determined by the death of 
one, but ſurvives to the other; therefore if a legacy is left to A. 
payable as two executors think fit, (and if A. dies without iſſue 
to revert) and one executor dies, the ſurvivor may direct the 
whole to be paid to 4. Flanders v. Clarke, P. 1747. 3 Athyns 509g. 
i Veſey 9.) 

[If there is judgment againſt A. partner, and one of the exe- 
cutors of B. for a partnerſhip debt, 4. may give a mortgage of 
ſeparate eſtate of Z. the teſtator, as a further ſecurity, and equity 
will order ſatisfaction out of the mortgage, without ſending them 
to law, Facomb v. Harwood, P. 1751. 2 Veſey 265.] 


(B. 13.) What Actions an Executor or Adminiſtrator, ſhall have. 


An executor, or adminiſtrator, may have an action upon a 
judgment, ſtatute, recognizance, obligation, or other ſpecialty 
made to his teſtator, or inteſtate. 

So he may have covenant, upon a covenant made to his teſta- 
tor for a perſonal thing. Lat. 168. | l 
; Or, upon a covenant that touches the realty, if it be broken 
in the life of the teſtator. Vide Covenant, (B. 1.) 

So, upon any contract made to the teſtator. Mar. pl. 23. 

Tho the contract, or promiſe to the teſtator be for the bens“ 
of a ſtranger. Al. 1. 

Tho' the obligation, Qc. was for performance of an a. 
R. 2 Vent, 249. 

Tho' it be upon a ſimple contract. D. cont. 2 Cr:, 271, 

2 4 OY 
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So an executor or adminiſtrator ſhall have replevin for 
taken in the life of the teſtator. Of. Exr. 94. 1 Sid. 82. 

So he {hall have a writ of error, attaint, or deceit, Pj, 
Lat. 167. 

An audita querela. | | 

An action for a relief due to the teſtator. R. Ney 43. 

But by the common law, an executor, or adminiſtrator had 
not an action for a wrong done to the teſtator in his life; as, for 
a treſpaſs in taking his goods, Wc. ide fl. 4 Ed. 3. 7. 

80 he had not an action founded upon a matter in the priyi 
of the teſtator; as, account. Co. Lit, 89. b. 2 Inft. 40g. 

Yet now, by the /. 4 Ed. 3. 7. an executor ſhall have an 
action for a treſpaſs to the teſtator in his lite-time, | 

So, by the ff. 13 Ed. 1. V. 2. 23. an executor ſhall have an 
action of account upon an account with his teſtator. 

By the ff, 25 Ed. 3. 5. the executor of an executor ſhall hae 
an action of debt, account, treſpaſs, Qc. as well as the teſtz 
tor. Vide poſt, (G.) | 

And, by the /. 31 Ed. 3. 11. adminiſtrators may have the 
ſame actions to demand, or recover, as executors, 

And therefore now, an executor, or adminiſtrator ſhall hare 
treſpaſs, or trover, for the goods of the teſtator taken in his life. 
time. OF. Exr. 98. Ao. 400. R. Cro. ZI. 377. Lat. 168, 
1 And. 242. I Leo. 193, 4. 

So, for a treſpaſs with cattle in his cloſe. Semb. Off. Ex”. g8, 

So, an ejectment for ejecting the teſtator. Sav. 118. Lat. 168, 
R. 1 And. 242. Poph. 189. 7 H. 4. 6. b. 

So, treſpaſs quare blada creſcentia upon the land of the teſtator 
aſportavit, R. 1 Vent. 187. | 

So, by the equity of this ſtatute an executor, or adminiſtrator 
ſhall have every action for a wrong done to the perſonal eſtate 
of his teſtator. Semb. Lat. 168. 

30 he ſhall have raviſhment of ward. D. 1 Sid. 82. 
1 Rol. 912. J. 40. Poph, 190. | 

Debt upon the /f. 1 Ed. 6. 13. for not ſetting out tithes, 
1 Sid. 88, 407. 4 Mad. 404. 1 Sal. 314. I Vent. 30. 
Debt upon a judgment againſt an executor, or adminiſtrator, 


upon a ſuggeſtion of a devaſtavit. R. 1 Sal. 314. Mod. Ca. 16. 


So he ſhall have a quare impedit, for a diſturbance in the life- 
time of the teſtator. Off. Exr. 95, D. 1 Sid. 82. R. Sav. 94, 
118. Lat. 168, R. 4 Leo, 15. 1 And, 242. Ny 81, 


Popb. 189. Ow. 99. 


So he ſhall have an action upon the caſe againſt the ſherif, 
for an eſcape of one taken for debt, Dub. 1 Rol. 912. . 45- 
Cro. Car. 297. D. 4 Mad. 404. Dub. Lat. 168. R. if the 
eſcape was after judgment. Dy. 322. a. in marg. Ny 87. 
Poph. 189. 191. Dub. Jon. 173. Vide infra. * Ld. Raym. 973* 

Or, for not returning his writ, and paying money levied upo! 


na. eri facias. 1 Rel. 913. J. 5. Cro. Car. 297. 


Or, for a falſe return, that he had not levied the debt. K. 


4 Mod. 404. 1 Sal. 12. Comb, 322, 3. * 1 Ld, Raym. 40. 
do 
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80, for an eſcape, tho it was in the life-time of his teſtator, 
Rv, Ca. 126. Vide ſupra. ; ; | 
(Or for removing goods taken in execution before the inteſtate 
(the landlord) was paid a year's rent. Palgrave v. Windham, 

AJ. 6 G. Str. 212.) f 
80 an executor ſhall ſue, for an eſcape of one in execution 
upon a judgment by him as adminiſtrator. R. Godb. 262. Vide 
276. 
— wands of aſſignee of a bail-bond ſhall have action; it is 
an intereſt veſted. Nott v. Stephens, H. 3 G. 2. Fort. 367.] 
But ſince theſe ſtatutes an executor, or adminiſtrator, cannot 
have an action for a wrong to the perſon of his teſtator : as, for 
a battery, impriſonment, c. Lat. 168, 169. 1 And. 243. 
174. 
Wu, * a prejudice to the freehold of the teſtator; as, treſ- 
paſs quare herbam ſecuit et aſportavit ; for the graſs is parcel of the 
freehold, 1 Vent. 187. Fon. 174. 
As to the pleading in an action by an executor, or adminiſtra- 
tor. Vide Pleader, (2 D. 1, &c.) 


(B. 14.) What Actions will lie againſt them. 


An action lies againſt an exgcutor, or adminiſtrator, upon every 
contract, debt, or covenant made by is teſtator, or inteſtate, 
which appears by any record, or ſpecialty. 

Tho! it be a ſpecialty of an inferior nature: as, fines, iſſues, 
c. at aſſiſes, quarter- ſeſſions, by commiſtion of ſewers, or bank- 
rupts, or at the leet, &c. OF. Exr. 169. 4 

So debt lies againſt the executors of a ſheriff, upon a judgment 
in an action againſt the ſheriff for an eſcape. Dy. 322. 

But if no action was brought againſt the ſheriff in his liſe- 
time, his executor is not chargeable, Semi, Ld. Raym. 975. 
8d quere,* 

So, upon any debt, or contract without ſpecialty, where the 
teſtator could not have waged his law: as, in debt for rent upon 
a parole leaſe, Vide for this, Pleader, (2 W. 45.) 

So debt lies againſt an executor by a gaoler, for the meat and 
drink of the teſtator in priſon; for there he could not wage his 
law, 9 Co. 87. 5. | 

90, upon an obligation, or covenant, to inſtruct an apprentice 
in his trade; though it ſounds as a perſonal act. R. 1 Lev. 177. 

90, upon a debt, covenant, contract, Sc. which commences 
by conſent of the parties; tho' it ſound in tert, and damages 

14. 4. in Marg. , 

So, for rent upon a covenant in law. R. /i. 387, 406, 

So in the debet et detinet as atiignee of a term, for 1ent in- 
curred in his own time, and will be chargeable de bonis propriis, 
Lydall v. Diunlapp, H. 16 G. 2. V iſſ. 4. 

Action upon the cate upon an a/ſumfit in law. R. 9 C2. 89. l. 
$ Uro, 294. Pl. Ca n. 182. 10 Co. 77. 6. K. 1 Ra, 14. J. 5. 

6 A * 80 
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280 aſſumpſit lies by a legatee for a legacy on a ſpecial 
miſe of the executor in conſideration of having aflets ſufficient u 
diſcharge debts and legacies. Coup. 284, 289.“ 

So, upon a ſpecial, or collateral promiſe of the teſtator. . 


I Kol. 14. 5. 2 Cro. 404. 3 Bul. 2. 6. R. Sti. 158, X. 4. 


but the judgment vas reverſed, Ow. 56, 7. K. in B. R. an. 
affirmed in error by fix guſtices and barons, Tanfield cont, Pal, 329, 

on. 16. 

* So it lies againſt an executor or adminiſtrator, of one wh 
takes the fifths due to miniſters by the f. 12 Car. 2. 1). l. 
1 Sid. 88. Ray. 57. 

Or, of a ſheriff, who has levied money upon a fſeri facias, und 

* it. R. 1 Rul. 921. l. 25. Fon. 430. R. Mar. 1;, 
r, of a common carrier for goods loſt by him. 5 Mod. gz, 

Or, of an intruder upon the king, who cuts trees, &:, d 
value. R. Sav. 40. 

Or, for a relief due by his teſtator to the lord of the mant. 
R. Noy, 43, 4+ 

So an attaint lies againſt an executor, tho' the ſtatute ſpeak 
only of an attaint between the parties, and ſays nothing of the 
heirs, or executors. R. 1 And. 24, 5. 

If judgment be obtained againſt an adminiſtrator durante, Ci. 
and afterwards the executor or adminiſtrator comes of age, 
feire facias lies againſt him on ſuch judgment. 1 Ld. Ron, 
265. 

(B. 15.) What not. 


But an action does not lie againſt an executor, or adminiſtr- 
tor, where the teſtator might have waged his law : as, in debt 
upon a ſimple contract. 9 Co. 87. b. R. Cro. El. Goo. k. 
2 H. 4. 14. b, [Vide where one may wage his law, in Pleadr, 
(2 W. 45.)] | 

Nor, debt upon a concęſſit folvere by cuſtom in an inferior 
court; for he will be ouſted of his law by fuch means 
Sti. 199. 228. 

Neither is an executor liable to be ſued in the court of con- 
ſcience, tho he may ſue there as plaintiff. Douglas 263, 264 
246,* 

Nor, debt upon a ſubmiſſion by parol, and an arbitrament in 
the life-time of the teſtator. R. Cro. El. 557. 

And if there be debt upon a ſimple contract, it will be error; 
tho' the defendant plead, or ſuffer judgment by ail dicit, R. 
1 Lev. 165, KR. 1 And. 182, 3. 

Nor, for a perſonal wrong by the teſtator, or inteſtate : a 
treſpaſs does not lie againſt an executor, or adminiſtrator, for: 
treſpaſs done by the teſtator, or inteſtate, to the lands, or goo 
of another. Of. Ex,. 182. 

Or, to his perſon by battery. Sc. 

Nor, does it lie againſt the executor c? a gaoler, c. for u 
eſcape. 41 Af. pl. 15. R. Dy. 322. 1 Rol. 921. J. 20. Ul 
1 Sand. . 2 Inſt, 382. | x 

055 


ADMINISTRATION. 


Nor, debt upon the /. 2 Ed. 6. 13. for not ſetting out tithes, 
againſt an executor. 1 Sid. 88, 181, 407. 

go waſte does not he -againſt an executor, or adminiſtrator. 
Of Ex. 183. ; 

Nor, an action upon a penal ſtatute, Bid. 8 
8o debt does not lie againſt an executor upon a ſuggeſtion of a 
devaſtavit by his teſtator. R. 2 Lev. 110. Acc. per Holt. Mod. 
(a. 126. Sal. 314. cont. if the teſtator was exccutor de /on tort. 
Per Turner, Ch. B. 2 Lev. 133. 

80 teuer does not lie againſt an executor, upon a 7r-ver and 
converſion by his teſtator. Per Jones Pal. 330. ® Coop. 371. 

* But another form of action will he for ſuch cauſe, as an 
action for money had and received. Coup. 371. The true diſ- 
tinction is between ſuch actions as lie on account of the cauſe of 
action, and thoſe which ſurvive or die on account of the form. 
With reſpect to the cauſe; if the injury be ſuch that the offender 
acquires no gain to himſelf at the expence of the ſufferer, as, beat- 
ing or impriſoning a man, there the action does not ſurvive : but 
where, beſide the crime, property is acquired which benefits the 
teſtator, there an action for the value of the property ſhall ſur- 
vire againſt the executor, With reſpect to the form, no action 
ſurvives where the plea of the defendant muſt be not guilty, but 
where the cauſe ſurvives ſome other form muſt be purſued. 
Coupe 376.0 
If coſts and damages were given in the ſtar-chamber againſt 
one for a riot, they could not be levied upon his executor, or 
adminiſtrator. R. 2 Cro. 219. 
[If a man does work in expectation of a legacy, he cannot ſue 
the executor. Ofborn v. Guy's Hoſpital, M. 13 C. Str. 728. 
As to the pleading in an action againſt an executor or admũ- 


ailtrator. ide Pleader, (2 D. 2, &c. 11, &c.—3 L. 12.) 


(C) The Panner of the Admini{ration. 
(C. 1.) By Payment of Debts. 


H E office of an executor, or adminiſtrator, conſiſts prin- 
1 cipally in the care of the funeral, in the probate of the 
will, in the payment of debts, and the payment of or aſſent to 
legacies. of Exr. 186. 

Nothing thall be allowed to an executor, or adminiſtrator, for 
funerals, but the neceſſary fees and expence. 

Yet, if there are aſſets ſufficient, the allowance ſhall be ac- 
cording to the quality and degree. 

So, for the probate nothing ſhall be expended, but the fees 
28 by the //. 21 H. 8. 5. Vide Off. Exr. 188. Vide ante, 
So nothing ſhall be allowed, if he compounds a debt, but that 
which he actually pays. 27 H. 8. 6. a. 

So, if he pay a lets ſum upon a judgment, obligation forfeited, 
Ee. Vide 1 Sand. 336, 
| All 


347 


a 
f 
1 
; 
{ 
[ 
4 
1 
b 


„ 


2 
* 2 
* * P = 3 = 


— * 
— — * 
27 a 
24. /- K 
LL < 


PET OPT Ie ooo 
— 


— tam | am, es 
" Sr + J 
* * F STY > 
K 
> p > nn n 
Ra > 222 . 


2 


2 - ” 3 : * * n _ mY | 
PFC ARIA LENT ESTES 
4 of : _ ” ** * 
_ 


. 2 TY 


- why =p 


- IX — 2 2 7 


— + 1 
e * *. * of 
» * 
* — — 
: — 
23 ” 


| aſſets, and no action lies againſt the other obligor. R. Hob. 10. 


\ his own. Bowes v. Lucas, M. 11 G. 2. Andr. 55.) 
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All the debts of the teſtator, or inteſtate, ought to be paid, 

Tho' they are upon ſimple contract. 

So, if the executor, or adminiſtrator, pay a debt of his teſta. 
tor, or inteſtate, with his own money, it will be au adminift,. 
tion for ſo much. Dy. 2. d. Mo. 2. R. Kel. 63. 1 Aud, 24 
Bend. 11. 5 . ; 

So, if he retain to ſatisfy a debt to himſelf. Vide 1 Le, 111, 

[The court will not allow an executor or truſtee any thing fg 
his time and trouble, eſpecially if there is a legacy given hin 
even tho' it appears he deſerved more. Robinſon v. Pett, P. 17%, 
3 P. V. 249.] ; 

So, if one obligor make the executrix of the obligee his execy. 
trix, and leave aſſets, the debt ſhall be preſently ſatisfied by theſe 


90, if the executor, without covin, give a bond for a debt of 
the teſtator, and the teſtator be diſcharged. R. 1 Les. 112. 

[If inteſtate dies indebted for rent, and the adminiftrator be- 
comes alſo indebted for rent of the ſame premiſes in his own 
right, and pays a ſum in diſcharge of part of inteſtate's debt, and 
then another ſum without faymg on what account, it ſhall be 
preſumed it was ſtill in diſcharge of inteſtate's debt, and not of 


[Teſtator dies indebted to plaintiff for coals, his wife (execu- 
trix) receives more coals on her own account; marries defendant, 
who alſo receives more coals on his own account, and makes 
ſeveral payments on account generally, which were ſufficient to 
diſcharge the debts from teſtator, and from the wife whilſt fole, 
and plaintiff ſues defendant only, Plaintiff having no directions 
from defendant, may apply * the money received to diſcharge 
the wife's own debt, for which the defendant was liable, but not 
to the diſcharge of the demand againſt her as executrix, the val 
dity of which depends on the queſtion of aſſets, and the manner 
of adminiſtring them. Goddard v. Cox, T. 16 G. 2. Str. 1194. 


The executor, or adminiſtrator, ought to pay a debt due to 
the king before any other. OF. Exr. 190. 

So, a debt upon bond to the king, tho' it be not upon record, 
ſhall be ſatisfied before any other. R. 1 And. 129, 130. 
So, a debt forfeited by outlawry. 1 Ard. 130. 

And, if he be ſued for another debt, he may plead the debt 
to the king, and no aſſets ultra. Bro. V. M. 474. Off. Ear. 190, 
192. Vide 1 And. 129. 

So, if execution be ſued againſt him upon a ſtatute or recog- 
nizance, when he is indebted to the king, he may have an 
eudita querela. Off. Exr. 190. 192. 

So cutlawry upon a judgment, where the land is ſeized, fall 
be ſatisfied before a judgment prior to the outlawry. R. 1 Sal. de, 

But this extends not to a debt of the king, that 1s not of 
record: as, upon a contract for tin, &c. Off. Ext. 191. 

Nor, to a fine for admittance to a copyhold of a manor of the 


king. Vide Off. Ex. 191, 2. | 
1 Not 
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Nor, to an amerciament in the court of the king, not to 
28 


record. Did. 


Nor, to a fee- farm rent, or other rent to the king, not due 
5 


rd. Dub. Off. Exr. 193. 
—_ a debt forfeited to the king by outlawry upon meſne 


proceſs. 1 Sal. 80. : 

Or, aſſigned to the king. Per T. anfield, Lane 65. 

He who pleads a debt due to the king, muſt ſhew the record 
in certain. i 

After a debt to the king upon record, the executor, or admi- 
niſtrator, ought to pay a debt due by judgment. 

And this thall be paid, before a debt upon a ſtatute or recog- 
nizance of an older date. R. 4 Co. 60. a. Vide Cre, El. 734, 
822. Tel. 29. 1 Rol. 926. J. 35. 40. XK. 28. „ Rc 
1 Leo. 328. ; 

Tho the judgment be by confeſſion, after a ſuit commenced. 
N. 1 Sid. 21. Adm. 1 Sal. 80. 

Tho' it be in an inferior court of record, R. Van. gi. 

Tho the judgment be obtained for a debt upon ſimple contract. 
5 Co, 82. 3. Cro. El. 409. Vau. 94. | | 

And obtained againſt the executor, or adminiſtrator himſelf. 
5 Co. 82. 5. Adm. cont. 8 Co. 133. 4. Dub. 1 Sid. 230. 
Aces Jun. 94. Re ace. 1 Sid. 333. F. g. 77. 

Or, againſt one executor only, when there are ſeveral. Cro. 
El. (471) R. 1 Sid. 404. I Lev. 261. 

Or againſt an executor, by the name of adminiſtrator; or 
> contra. Cont. Cro. El. 41. R. Cro. El. 646. Co. Ent. 149. ve 
R. 1 Sid. 404. 1 Lev. 261. 

Tho' a debt upon ſpecialty be ſued before the debt upon judg- 
ment demanded. Dy. 80. a. 

Tho' the judgment be confeſſed, after a bill in equity by a 
bond creditor, R. 2 Fer. 299, 300. 

Tho' the judgment be entered, after the death of the teſtator, 
upon a verdict in his life-time. X. per three J. Twiſd. cont. 
1 Lev. 278. | 

[Judgment againſt an ii te tate, entered in his life-time, muſt 
be preferred. Robinſon v. Tonge, M. 1735. 3 P. V. 398.] 
[The ſtatute of frauds, which enacts that judgments ſhall bind 
lands but from the ſigning, concerns only purchaſers and not 
creditors, therefore judgments on warrants of attorney entered 
ater inteſtate's death, are good judgments from the firit day of 
term when inteſtate was alive. 1b:d.] : 

But all judgments are equal, and a latter may be paid before a 
former. Of. Exr, 197. 

Tho debt be brought upon the judgment; for that is not a 
waiver of the judgment. R. 1 Sal. 80. 

So a judgment upon a /cire facias upon a recognizance, Oc. 
quod executionem habeat, ſhall be equal to a judgment guad recuperet. 
Of. Ear. 199. Semb. Yel. 133. 
ut a judgment with a defeaſance executory, which is not yet 


broken, ſhall not be paid before other debts. OF. Zx-. 197. 
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So, if he has no notice of a judgment, a ſtatute, or recopni. 
zance, may be paid before it. 3 Mod. 115. 

So, if he confeſs a judgment upon a ſimple contract, and after. 
wards judgmer: is given againſt him upon a bond, he cannot pay 
the ſecond judgment without th e firſt; for he might have pleadel 
the firſt, if he had not had aſſets for both. R. 3 Lev. 114. 

When all the judgments are equal, to a /cire facias upon 2 
judgment quare executio non, &c. the defendant cannot plead 
another judgment of an older or later date, and no aſſets ultra 
Semb. Nel. 123. 

Nor, in debt upon a judgment. Dub. Tel. 133. 

[Creditors by judgment at law, by decree in equity {hall be 
paid equally by an executor, without preference. Pele v. 
Bwinburne, in 8c.) M. 1719. Bunb. 48.] 

After judgment, debts due by ſtatute or recognizance ſhall he 
paid before others. R. 2 Cro. 9. 35. R. Cro. Car. 363. 

So a decree in equity is equal to a judgment. R. per thre 


; Bar. | Poavel cont. 3 Lev, 3 5 5 Per Cooper, Sal. 507. R. 


2 Ver. 89. Next to a judgment; and tho? an executor or admi. 
niſtrator cannot plead it, he ſhall be aided in equity. 1 Ver. 141, 

A ſtatute, or recognizance ſhall be intended for debt, if the 
contrary does not appear on the other fide, R. 2 Cre. 9. 3;. 
Dub. 2 Cre. 102, | 5 

And ſhall be paid before a debt upon ſpecialty; tho' the ſtatute 
is not yet due. R. Cros. Car. 363. 

But debts by ſtatute, or recognizance, are in equal degree, 
and the executor or aditiiniftrator may ſatisfy which he will firſt, 
Off. Axt. 201. 

And may pay a later before another of an older date. bid, 

So, if a ſtatute, or recognizance be for performance of c0- 
venants not broken, he ought to pay debts by ſpecialty before 
them. R. 5 Co. 28. 6. 1 Rol. 925. J. 27. Ms. 752. 

After judgments, ſtatutes, and recognizances, the executor, 
or adminiſtrator, ought to pay debts upon ſpecialty. 

And he ought to pay a debt upon ſpecialty before a debt upon 
fimple contract, tho' the bond is not yet due. K. 3 Lev. 57. 

And he ought to pay debts upon ſpecialty before a debt upon 
ſimple contract, tho' he be not ſued for them. R. 2 Cre. 535 

Thoꝰ he be firſt ſued for the debt upon ſimple contract. Sen, 
cont. 1 Mod. 175. Cont, per three J. Lev. acc. 3 Lev. 1154 
Cont. 3 Med. 115. (a) 

[If two fiſters intitled to ſeveral ſums of money, and to at 
account of their father's perſonal eſtate, agree to let thoſe ſums 
remain with their brother on his giving them a bond for 1000/. 
they ſhall be creditors for a valuable conſideration, tho' the money 
did not amount to ſo much. Blount v. Doughty, P. 1747. 
3 Attyns 481.] 

() Note; It ſeems that payment of a debt on ſimple contract will ſupport ne 
plea of plene adminiſirawit to an action on a ſpecialty, if the executor had no note 
of the ſpecialty befcre payment of the debt on ſimple contract. Vide the Authorittts 
cited in the laſt clauſe. But a plea cf a judgmen! recovered on a fimple cent 


pleaded to debt on bond, muſt aver that ſuch recovery was had, before notice of the 
debt on bond. 1 Term Rep. 699, | 1 
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If A. and B. are partners, and A. gives bond to truſtee to 
ay his wife 1000 J. at his death, and dies and B. adminiſters ; 
this bond has preference as to A.'s ſeparate eſtate, but as to part- 
nerſhip eſtate, ſhall come after all partnerſhip creditors. Croft v. 
Pyle, P. 1733. 3 P. M. 180.] 
And after debts by ſpecialty, debts by ſimple contract. 
And he may pay debts by ſimple contract, before a covenant 
not broken. Al. 38. 2 Fer. 101. ; |: 
But an executor, or adminiſtrator may retain to ſatisfy his own 
debt before he pays another debt of equal degree. 
* And wherever he may be ſued or might have paid, he may 


retain. 3 Burr. 1384. 


* And an action of coyenant is as much a lien on the aſſets as 


an action of debt. id. * 

* And a retainer of a debt may be given in evidence on iſſue 
joined on plene adminiftravit, or it may be pleaded. 1d. 1bid. 
Black. Rep. 965 * 

As if A. in his life-time has covenanted with B. and C. to 
leave by his will (or that his executors, Oc. ſhall pay) 700 J. to 
them, in truſt, to pay the intereſt to his wife for life, then to be 
divided among their children, and for default, as he ſhall appoint 
and binds himſelf, his heirs, Sc. in a penalty for performance, 
and dies without iſſue and inteſtate ; B. adminiſters, he may 
retain aſſets againſt a bond creditors. Plummer x. Marchant, 
P. 3 G. 3. 3 B. M. 1380.) 

Otherwiſe, if the debt to the other be of an higher nature. 
Of. Exr. 204. 5 

And an executor de ſon tort cannot retain for his own debt. 
Vide Adminiſtrator, (C. 3.) 

So an adminiſtrator durante minore ætate may retain for his own 
debt. Vide pat, (F.) 

And he may retain, if the bond be to another, for money to 
be paid to him. Semb. Ray. 484. 

So he may pay amends or ſatisfaction for a covenant broken, 
before a bond; for they are in equal degree, and he may pay 
which he pleaſes firſt, Off Ex. 209. ; 

Or, rent due upon a leaſe for years. R. H. 11 V. 3. B. R. 
uiter Gage and Acton. 1 Sal. 326. Carth. 512. (Reported 
Camus, Reports 67.) Vide Off. Exr. 209. 

Tho' it be a leaſe by parol. R. 3 Lev. 267. 4 Mad. 44. 
2 Vent. 184. R. 1 Ver. 490. EA 

And tho' the leaſe be determined. R. 3 Lev. 267. 4 Mad. 44. 
2 Vent. 184. f 

So where debts are in equal degree, he may pay the whole to 
one, tho he leaves nothing for the other. Of. Ex-. 205. 

Tho' the debt of the other was firſt demanded. Dub. Of. 

7. 206, 

Tho' the debt paid was not due at the death of the teſtator, 
but became due afterwards. 3 Lev. 57. 

do, if a ſuit be commenced by one, he may pay the other, till 
he has notice of the ſuit, R. 2 Lec. Go. Dal. 39. 2 H. 4 
21. 0. R. 1 Leo, 312, . 

So, 
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8o, if the ſuit be in equity, he may pay debts of an equal 
higher nature, before a decree, Sal. 507. | ' 
So, if a ſuit be commenced by one, of which he has not 
he may afterwards confeſs a judgment to another, and Pay hin 

firit. R. 1 Sid. 21. Vide ſupra. 

Tho' che other ſuit was for a debt upon ſimple contra 
Vai. 94. K. 1 Sid. 333. Vide ſupra. 

Tho' he delayed the firſt ſuit by imparlance, dilatory plea, &. 
till the other had judgment. Vide Of. Hxr. 206. ; 

And the return of ſummons, or diſtreſs of the ſheriff is 0 
notice, if he be not perſonally ſummoned. Dal. 39. 

Nor, an arreſt upon a /atitat, ſubpzna out of the exchequer, i, 
if it do not expreſs the cauſe of action. 

Yet after notice of a ſuit, he cannot pay another debt of dle 
ſame, or an inferior degree, before judgment for it, 

And therefore, if he be. ſued upon a bond he cannot pay an. 
other bond, not ſued before it. 2 Cro. g. for upon plene adn. 
niſtravit he cannot give in evidence, payment after the ach 
commenced, R. Dy. 32. a. 

Or, if he has paid ſince the action before notice, he ought t 
plead, that he had not notice till ſuch a day, and plene ads; 
niſtravit before. Semb. Dy. 32. a. in marg. 


(C. 3.) By Payment of Legacies. 


After debts, an executor, or adminiſtrator cum teſtamento an 
ought to pay the legacies given by the teſtator, 

And an executor, or adminiſtrator, was compellable to account 
before the ordinary by the common law, tho” he was not bound 
to ſwear to or prove his account, when cited ex gfficio,. or by x 
creditor. 1 Sal. 315, 316. 

So, at the ſuit of a legatee he was compellable to prove hi 
account, if there were no aſſets upon the account delivered, aud 
he would not pay the legacy. 1 Sal. 316. 

So now, at the ſuit of a perſon intitled to diſtribution ; for he 
3; in nature of a legatee. id. 

So, where an adminiſtrator gives a bond according to the /. 
22 & 23 Car. 2. to make account at ſuch a day, and well adm. 
niſter, he muſt give in his account at the day, without citation 
if a court be then held. R. 1 Sal. 316. 

And ſuch account may be examined at the inſtance of am 
who has an intereſt in it. bid. 

Yet, otherwiſe it ſhall not be examined. 1 Sal. 316. 

Nor thall the creditor have an aſſignment of the bond to ſue 
for non-payment of a debt to him, or for a deugſtavit, &c, {bi 

But an executor ought not to pay a legacy to him, who cauu 
take it. 

[Payment of legacy into the hands of an infant, is gow 
Bilſen v. Saunders, M. 1727. Bunb. 40.] 

Who may deviſe, and who not, or who may take a leg) 
and who not. Vide in Deviſe. (G.—H. 1, &c.—I.— K. hs 
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What legacy ſhall be good, or not. Vide in Chancery, (3 
F. 2, Kc.) 

* a deviſe of a legacy ſhall be conſtrued. Vide in Devije, 
N. 1, Kc.) Vide in Chancery, (3 A. 3, &c.—3 T. 7, &c.) 

If there are not aflets for all the legacies, the legatees muſt 
abate in proportion. Vide in Chancery. (3 V. 18, 19.) 

And the executor may take ſecurity to refund, if debts after- 
wards appear. Al. 38, 39. Vide in Chancerq, (3 G. 3.) 

And thereforè, if he pay legacies without ſecurity to refund, 
and a debt afterwards appears, it will be a devaſavi:. Vide 
wi, (J.) 

ONE it be for a covenant broken after the legacy paid. Dub. 
Al. 40. Sti. 37, 55, 73+ As to legacies, vid. Chancery, 3 G. 7.7 


(c. 4.) By performing according to his Power, or Truſt, 


K the teſtator gives his executor a power, or authority for any 
particular purpoſe, he ought to purſue his power, or authority 
{ritly, according to the intent of the teſtator. 


ide Chancery, (3 G. 7.) 


(C. 5.) By Aſſent to a Legacy. 


If a man deviſe lands, which he has in fee, to another in fee, 
in tail, or for life, the deviſee may enter without the aſſent of the 
heir, or executor. Co. Lit. 111. a. 

And the frechold will be in him before his entry. Lid. 

So, if he deviſe to another for years, the deviſce may enter, 
without aſſent, Bid. | 

And if the heir enter before the deviſee, he may have an ex 
gravi querela, bid. 

But, if a man deviſe to another goods or chattels real or per- 
jonal, the deviſee cannot take them, without the aflent of the 
executor, Co. Lit. 111. a» 1 Nl. 618. J. 36, 40. 

Tho' the goods are at the death of the teſtator in the hands of 
the legatee himſelf, Off Her. 318. 

Tho' the teſtator appoint, that he may take them without 
aſſent, Ibid. 

Tho' the deviſc be of goods in ſpecies Al. 39. 

80, if the deviſe be to the executor himſelf, he ſhall take 
them as executor, till his election to have them as legatee. Pl. 
Com, 520. R. 10 Co. 47. ö. R. 1 Rial. 619. J. 25. Ad. 50. 
Per two 7. 1 Leo. 216. R. 1 Lev. 28. Dy. 277. B. 

Tho' all the debts are paid, without the term, or chattel de- 
viſed to the executor. Per And. 1 Les. 216. 

The aſſent of an executor ſhall be expreſs, or implied. 
10 C. 52. 5. OF. Exr. 322. 

And therefore, if the executor requeſt the legatee to diſpoſe of 
the legacy, that amounts to an aſſent, _ 10 Co. 52. b. | 

Or, ſend another to the legatce to purchaſe it of him. 
OF. Exp. 322. | 

Vos, I. A 4 7, 
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(C. 7.) 
Mhat not. 


(C. 3.) 
Ry whom 3+ 
ſhall be. 


without the others. 1 Nel. 618. J. 47. 


Off. Ex". 321. 
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Or, offer money to the legatee for the purchaſe. id. 

So, if the executor take a grant, leaſ?, Sc. from the le Ate 
of the thing, or term deviſed. R. 10 Co. 52. b. Of, Exe. — : 

Or, a grant, &c, in truſt for the legatec. R. 2 Vent, 388. 7 

80, if the legatee himſelf be executor, and ſays he will take 
according to the will, that amounts to an aſſent to have it » 
legatee. 1 Lev. 25. 

Or, reciting that he has a term by deviſe, grants it over, B. 
1 Rol. 620. J. 5. 

So, if he take the profits to his own uſe. 1 Rol. 619. J 52 

Or, repair the tenements deviſed at his own charge. denz 
1 Leo. 216. 

Or, perform a condition, or truſt, c. annexed to the deviſe, 

Or, exclude a co-executor. Dy. 277. 6. 

So, if a term be deviſed to the executor for life, and after. 
wards to another; if he ſays, that the other will have it after 
him, it will be an aſſent to have it as executor. R. 1 Lev, 25. 

[If term for years is deviſed to the executor for life, he takes 
as executor, and not as legatee.] 

[Unleſs there be a ſpecial aſſent thereto, as to a legacy; as hy 
paying a,ſum charged thereon, Young v. Holmes, M. 46. 
Str. 70.) 

Ra an aſſent to an eſtate in remainder, is an aſſent to a preſen: 
Eltate, 

And an aſſent to the firſt eſtate, is an aſſent to the deviſe over, 
R. 10 Co. 47. b. 1 Rol. 620. J. 20. 35. 

So an aſſent to a deviſe of a chattel leaſe, is an aſſent to the 
deviſe of a rent out of it. 1 R.. 620. J. 30. 

Or, to a condition, or contingency annexed, 1 Rel. 620, J. 2;, 

So an aſſent to take part as reſiduary legatee, is an aſſent to 
take the whole reſidue, as legatee. R. 2 Rol. 158. 


But if the executor, being a legatee, enter into the term, bu: 
do not prove the will, that does not amount to an aſſent to haye 
it as legatee. Vide Off. Ext. 323. 

Or, if he ſay, that the teſtator left all to him. 1 Kal. 620. 
& 

If an executor, being a legatee, leaſe, &s, by the name of 
executor, that amounts to a claim as executor. R. 1 Les. 216. 


If there are ſeveral executors, an afſent by one is ſufficient, 


Of. Ex,. 32 1 . : 
If the deviſe be to one executor, he may take by his own aſſent, 


So, if there be a deviſe to all the executors generally, one af 
them may aſſent for his part. 1 Re/. 618. J. 50. 
If a wife be executrix, the aſſent of the huſband is ſufficient, 


And the huſband may elect for his wife, to take as legatee. 


1 Leo. 216. 
So an executor may aſſent to a legacy, before probate, Yi 


ante, (B. 9.) Bat 
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But a feme covert cannot aſſent to a legacy. R. 1 Sid. 188. 
Of. Exr. 321. Vide 1 Rol. 618, J. 45. 

Nor, an executor within the age of ſeventeen years. . 

. 321. 
11 — executor refuſe his aſſent without cauſe, he may be com- 
pelled to it, by a court of equity. Jide Chancery, (3 G. 4.) 

And if he once aſſent, he cannot afterwards diſſent. Of. 

323 
E be Ant upon a condition ſubſequent, the condition is void. 
Vide Of Ext. 340» 

(D) Adminiſtration by a Feme Covert. 

F a feme covert be named executrix, ſhe may. adminiſter, 

without the aſſent of her huſband. OF. Ex”. 294. 

And if ſhe prove the will, a refuſal by the huſband is of no 
avail, Vide Off. Exr, 293 4» 

So, if the refuſe, an acceptance by the huſband is of no avail. 
Vide Off. Exr. 292, 295. 

So, if a feme covert be next of kin to an inteſtate, adminiſtra- 
tion ſhall be granted to her. Yide Adminiſtrator, (B. 6.) 

But if a feme covert be executrix, or adminiſtratrix, adminiſtra- 
ton by the huſband binds her. OF. Exc. 297. KEE 


So, if he adminiſter without her afſent. Off. Ex,. 295. P. 
Eat, 1 Sel. 306. 

And a gift, or releaſe by the huſband alone is good. 1 Sal. 117, 
Of. Exr. 297. 

So, if the huſband alone recover a debt due to the wife as 
executrix upon a promiſe to him, it will be a devaftavit for fo 
much, R. 1 Sal. 117. 

So, if the huſband efſoines the goods, it will be a devaſtavit by 
the wife, R. Cro. Car. 5 19. Dy. 210. a. in marg. Vide Baron 
and Feme, (N.) 

So the wife, without her huſband, cannot diſpoſe of the teſ- 
tator's goods. Vide Off. Exr. 297. 1 Sal. 306. 

So, if the wife alone releaſe a debt without payment, it is not 
good. Vide Off. Exr. 297. Cont. 1 And. 117. | 

Yet the goods of the teſtator are not veſted in the huſband. 
Of. Ex-. 298, 

And the huſband cannot ſue, or be ſucd in right of the teſta- 
tor, without his wife. Vide Of. Exr. 298. 


E) Adminiſtration by an Inkant Executo? after 17. 


* Tricky R the age of 17, and before 21, aninfant executor 
may adminiſter. Vide Of. Exr. zog. 

And may diſcharge a debt, upon payment. 5 Co. 27. 6. 
Of. Ex. 310. Vide 1 And. 117. 
| And ſell a chattel real, Qc. * payment of debts. 1 Rel. 730. 


2, 
A 2 2 So, 


933 


* . — 


* .- 
— 


25 * 
* PER IT : . 
5 . A - * 
1 ©-75 — * 833 

= * Y 


12 . ge 
EE 


* 
* 


4 
31 


2 : — * 9 Ie — - - 
. 1 % > _—_— — "> ef 3 " ng - —_ 
- EY = E n * 
* = 1 I +* - — 4 4 
- j— —Ü—œů́œ—ůᷓ—ͤ—  — - — —— — — 3$ ww” wy a 


oe Me A1 — 
8 n 8 
* 2 2 —— 


= - 
4 — — — 


2 * „ 20 


_ 1 
"gs 


- — 


— 
8 


3 


4 * 
2 


*. 


a Oe - 
__—_-—_— 


— K Ne —— 


— —„- — — 


— — 
——— — ems 


Þ) 


ADMINISTRATION. 


So, if a ſale by an infant executor be for money for the deli: 
of the teſtator, and for payment of what he himſelf owes for ps: 
ceſſaries, it will be good. X. 1 Rel. 730. l. 25. 

Tho' the ſale be at an under value. R. 3 Les. 143. 

But a releaſe by an infant executor, for more than he receiys/ 
is void for ſo much. X. 5 Co. 27. Mo. 146. Ruf4l, R. Gn; 
El. 671. 1 And. 117. 6 


So, if he releaſe: a bond upon payment of the principal; for 


perhaps there was a reaſon in equity for the payment of the pe. 
nalty. Per three F. Cro. cont. 1 R. 730. J. 35. Cro. Car. 400. 
Fon. 450, 

So any act by him, that will be a devaflavit, is void. Sent. 
i And. 117. Cro. Car. 490. 


(F) Adminiſtration by an Adminiſtrats2 durant- 


minore xtate, 


F an executor be an infant, adminiſtration ſhall be granted ta 
another during his minority. Sin. 155. Off. Ex. 307, 
80, if an infant be intitled to the adminiſtration, adminiſtra, 


tion ſhall. be granted to another during his minority. Skin, 155. 


Vide Adminiſtrator, (B. 6.) | 

But the adminiſtration ceaſes, when the infant executor attains 
the age of 17 years. R. 5 Co. 29. a, b. Vide Pleader, (2 D. 11:) 

And if a woman infant be executrix, when ſhe takes a huſband 
of ſuch age. 5 Co. 29. b. Off. Ex-. 307. 

[Adminiſtration granted during the minority of four children 
does not determine on the marriage of one of them to a huſband 
of full age. Per King C. and Raymond C. J. Jones v. Lani 
Strafferd, H. i730. 3 P. V. 79.) | 

[Adminittration granted during the minority of infant executns 
under {eventeen, does not determine on her marrying an hut 
band of age. Per King C. and Raymond C. J. denying Prince's 
Caſe, 5 Co. 29. to be law, as not mentioned by other reporters of 
the ſame cafe. id.] 4 

[Nor on the death of one of the infants. Per King C. and 
Raymond C. J. contrary to Brilenel's Caſe. 5 Cs. Ibid.) 

And if there are ſeveral executors, when any one attains ſuc 
age. 1 Sid. 185. R. 1 Leo. 74. 

Or, if any one dies. Dub. 5 Co. g. 3. Vide 1 Sid. 185. 

Yet where adminiſtration is granted during the minority of one 
intitled to adminiſtration, it does not ceaſe till his age of 21 years 


Vide Adininiflrator, (B. 6.) 


An adminiſtrator during the minority of one intitled to admi- 
niſtration, has, for the time, all the power and authority of an 
abſolute adminiſtrator, | | 

So, if a man «ppoint an infant his executor, and that another 
all have the adminiſtration during his nonage; he is his execu- 
tor for the time, and fo long has the authority of an abſolute ad- 
miniſtrator or executor. 8b, Of, Ex. 308: Th 

n 


—. 
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Ti! he be made by the will adminiſtrator only for the beneſit 
ofthe infant executor. Ibid, 

So, if adminiltration be granted by the ordinary during the 
minority of an infant executor generally, the adminiſtrator may 

dar the debts of the teſtator. Vide Hab. 250. Vide OF, Exr. 308. 
A And if he give his bond for a debt of the teſtator, he may re- 
tan of his goods to the value. R. Hb. 250. 

&, he may ſell, or diſpoſe of the goods of the teſtator, if they 
are periturn. 5 Co. 29. b. Fide 1 Rol. 910. J. 45. 

Or, for payment of debts. Eid. 

% he may retain for his own debt. Semb. Ray. 483, 

do he may receive debts due to the teſtator. 

Aud diſcharge, and acquit them. Semb, 3 Les. 103. 

8o he may maintain 7rover for the goods of the teſtator; for the 
aroperty is in him. KR, 1 Rel. 910. J. 47. 

Or, other actions for debts due to the teſtator, c. 6 Co. 67. b. 

$0 he may atlign a term for years. id. 

Or, demiſe it for a leſs term. bid. 

Put, he is only in nature of a bailiff, and ought to account to 
the executor. 2 Leo. 103. 

So, if he has adiainiſtration granted to him ſpecially in comms- 
um execute, he cannot make leafes of chattels real of the teſ- 
tor. R. 5 Co. 29. ö. 6 Co. 67. be 

If the adminiſtrator durante minare #tate continue in poſſeſſion 
of the goods after the executor atrains the age of ſeventeen years, 
be may be ſued by a ſtranger. 1 Sid. 57, | 

And if he has waſted the. goods before the full age of the in- 
fmt executor, he may afterwards be charged upon the ſpecial 
matter. Lat. 160. 

do the executor at ſull age ſhall have d{inwe againſt him, or a 
ſuit in the eccleſiaſtical court for the goods. &. 1 And, 34. 

But if an adminiſtrator dͤu⁴⁰α⁴ẽãꝛude minere tate adminiſter in part, 
ind deliver to the executor at his full age all the reſidue, he can- 
not be charged by a ſtranger. R. 1 Mod. 174, 5. 

Or, if he deliver to the executor only part, who releaſes to him 


the whole. Per tue J. 1 Med. 174, 5. Serb. Cro. El. 43. 


00 adminiſtration by an Executo2 ok an Executoz. 


F the executor prove the will of his teſtator, and die, his exe- 
; 7% {hall adminiſter to the firſt teſtator. Yide Adminiſtrator, 
'b. 6, 

And the executor of an executor who intermeddles with goods, 
out dies before probate or ejection made to retain, may retain to 
ltsfy his debt. Semb. Croft v. Pyke, P. 1733. 3 P. V. 180.] 

But if the executor die inteſtate, his adminiſtrator ſhall not be 
executor to the firſt teſtator. Bid. 

Nor, the executor of another co-executor, who was dead be- 
ore. Off. Ext, 143. 1 Sal. 311. 

A 23 Nor, 


3 
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Nor, the executor of the executor, who proved the will, tho 
the other executor, who ſurvived, refuſed, Semb, cant, Dy, 160. 
Acc. Hard. 111. R. 1 Sal. 311. ; 

The executor of an executor has the ſame intereſt in the goods 
of the firſt teſtator, as the firſt executor. Of. Exr. 370, 

And ſhall plead plene adminiſtravit, &fc. in the ſame manner. 
Dy. 174. 6. Vide in Pleader, (2 D. 9.) 

And ought to adminiſter his goods in the ſame manner, 

By the 87. 25 Ed. 3. 5. executors of executors ſhall hays 
actions of debts and goods of the firſt teſtator, in the ſame man. 
ner as the teſtator himſelf : and ſhall anſwer to others as the fir 
executor ſhould do. | 

By the ſame ſtatute, he ſhall have execution of ſtatutcs-mer. 
chant and recognizances to the firſt teſtator. 

If a teſtator has a ſtatute-ſtaple certified into chancery and an 
extent upon it, and before the return of the extent dies, his exe. 
cutor or adminiſtrator may ſue out a /berate upon it without anew 
certificate, or extent. Cro. Car. 45 2. 

And ſuch executor to the executor of B. may be named d. 
rectly, exccutor to B. R. 1 Les. 275. 

But before the St. 17 Car. 2. 8. If an executor had judgment 
for à debt of his teſtator and died inteſtate, the adminiſtrator 4 
bonis non ſhould not have had a ſcire facias upon this judgment for 
want of privity, but ought to have had debt de novo for the ſame 
demand as adminiſtrator to the firſt teſtator. Mo. 4. R. 2 C. g. 
Mo. 680. Tel. 33. 

So, if an adminiſtrator had judgment, his executor, or ali. 
niſtrator ſhould not have had a ſcire facias upon it. K. 5 C9. 9. l 
Per three J. 2 Cro. 4. Tel. 33. Mo. 680. R. Tel. 83. K. Cr. 
Cor. 208, 227, 451. 

Otherwiſe, if the executor, or adminiſtrator had judgment, and 
had ſued execution upon it by elegit, though the debt was nt 
levied; for thereby the intereſt was veſted in him. K. 1 Sid. 29, 
Mod, Ca. 300. 

Or, if the executor, or adminiſtrator had judgment for gooc: 
of the teſtator taken out of his own poſſeſſion, his executor cr 
adminiſtrator, ſhall have a ſcire facias upon it, and account for c 
them to the adminiſtrator de bonis non. Tel. 33, 

And now by the S:. Car. 2. 8. made perpetual by the 
St. 1 Jac. 2. 17. an adminiſtrator de bonts non, &c, may ſue a r 


ſcire facias, and take execution on ſuch judgment after verdict. 


And if execution after judgment upon a verdict be ſued, anc 0 
the money levied, the adminiſtrator de bonis non, c. may have i. k 
Mod. Ca. 295, 6. | e 

Or, by the equity of this ſtatute, if the ſheriff had returnes, þ 
Reman pro defeftu empt', he may ſve a Vend' exponas, or Dif , 
nuper Vit. Ibid. 

So, upon a judgment by default, if the adminiſtrator ſue ext- tl 
cution, and die, when the goods are in the hands of the ſherif n 
the adminiſtrator de bonis non, &c. ſhall have the money brougit 
into court. R. Mod. Ca. 300. 85 
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80 the executor of an executor ſhall have eſcape againſt the 
geriff, for the eſcape of one in execution, at the ſuit of the firſt 
eftator. Godb. 262. i 

80 now, by the S7. 8 @& 9 V. 3. 10. If the plaintiff die after 
interlocutory, and before the final judgment, the action ſhall not 
hate, if ſuch action might originally be ſued by his executor, or 
a{miniſtrator 3 but the executor, or adminiſtrator may have a 
ſire facias againſt the detendant, or, if he die, againſt his exe- 
"tor, or adminiſtrator; and if the defendant, his executor, or 
adminiſtrator appear, and ſhew no cauſe to arreſt the final judg- 
ment, or, on a ſcire fect, or two nihils, make default, a writ of 
enquiry ſhall go, and being executed and returned, judgment 
gal ſhall be given againſt the defendant, or againſt his executor, 
or adminiſtrator. 

So, if the defendant die after interlocutory, before final judg- 
ment, the plaintiff, or, if he die, his executor, or adminiſtrator 
may haye a ſcire factas agamit the executor, or adminiſtrator of 
defendant, Cc. 

But if the defendant die before final judgment, and a ſcire 
dci is ſued againſt his executor, or adminiſtrator, the judg- 
ment in the /cire /actas muit be againſt the executor, or admi- 
niſtrator, and not againit the inteſtate, tho' the action was com- 
menced againſt him. Semb. 1 Sal. 42. 


(H) Diſtribution of Inteſtates Eſtates. 


HEN the executor had fully adminiſtered, and paid all 
the legacies and debts cf his teſtator, the ſurplus (if there 
was any) belonged to himiclf, Hide Chancery 3 G. 7.8 

Tho he was not named refiduary legatee. 

So, an adminiſtrator, ſince the St. 21 H. 8. 5. was not com- 
ellable to account for the ſurpluſage after debts and legacies 
paid, but only had it to himſelf; for the ſtatute intended him a 
benefit. Jo. 864. Hob. 83. R. Ney 24. Heb. 191. 7ide 
Cart. 125, 6, 7. R. 1 Lev. 233. 

And, if the ordinary had required a bond of him to make ac- 
count, or diſtribution of the ſurpluſage, a prohibition would go. 
(rr, Car. 62. R. Cro. Car. 201. Jen. 228. Pal. 527. 

Or, if he had proceeded to inforce a diſtribution, tho' the ad- 
runiſtrator had agreed to make one. NR. Al. 56. 

80, now ſince the $7. 22 & 23 Car. 2. c. 10. If the ordinary 
compel an executor to make diſtribution, a prohibition ſhall go, 
for the power of the eccleſiaſtical court to compel diſtribution 
extends only to adminiſtrators of inteſtate eſtates. 1 Lord 
Raym. 86. 363. 5 Med. 247. Vide Chancery 3 G. 7. & 1 Brown's 
Rep. Ch. 328.8 | 

But now by the Sz. 22 & 23 Car. 2. 10. made. perpetual by 
the dt. 1 Fac. 2. 17. The adminiſtrator ſhall diſtribute what re- 
mains clear of the inteſtate's goods, after his debts, funerals, and 
juſt expences allowed, to his wife, children, or next of kin, viz. 

Aa 4 one 
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one third to the wife, and the reſt to his children, or, (if any of 
them be dead) their legal repreſentatives : any child, adranced in 
the parent's life to the value of the dividend, ſhall have no ſhare 
with the other children, unleſs the heir: if advanced, but not to 
the value, he ſhall have fo much as will make his ſhare equal with 
the other children: and the heir at law ſhall have an equal ſhare 
with the reſt, tho' advanced in his father's life, without regard to 
his land by deſcent, or otherwiſe, 

By the ſame !tatute, if there be no children, nor repreſentatives 
of them, a moiety ſhall be to the wife, the other moiety equally 
to his next of kin, in equal degree, and their repreſentatives; 
provided, no repreſentation be among collaterals after brothers 
and ſiſters children. 

If no wife, all ſhall be diſtributed to the children: if no wife, 
nor children, all to the next of kin equally, 

If A. died before the ſtat. but adminiſtration was granted af. 
terwards, diſtribution ſhall be made, 2 Kr. 642. 

A brother, or fiſter of the half blocd, ſhall have an equal 
ſhare, with thoſe of the whole blood; for he is in equal degree, 
R. 1 Mod. 200. 2 Jen. 93. 2 Lev. 173. R. 2 Vent, 317, 
$52, 1. R. C. Parl. 103. 2 Mod. 205. 1 Ver. 403, 4, 437, 
R. Carth. 51, K. 2 Ver. 124. 

A poſthumous brother of the half blocd ſhall take under the 
ſtatute a ſhare of his inteſtate brother's perſonal eſtate. Burnet v, 
Aan, MH. 1748. 1 Vezey 156. é 

Dittribution ſhall be made to the ſeveral ſtocks, which are in 
equal degree of kin. Vide Ray. 500. 

And if any be dead, the repreſentative to the remoteſt degree 
in a lineal deſcent, ſhall be admitted to the ſhare of his parent, 
Lid. 

If there be only one ſon, or daughter, the whole ſhare of 
the children gocs to him, or her. 3 Med. 63. Carth. 52. 
rain A. 7. £2. 21. 

If there be a grandmother and alſo an aunt, the whole goes ta 
the grandmother; for ſhe is neareſt, R. 1 Sal. 251. 

If three brothers, who are dead, have ſeveral iſſues, the one 
two, the other three, the other five, all ten take in equal degree; 
for they ſhall take as next of kin, and not in repreſentation to 
others. Pr. Ch. 54. . 

Uf inteſtate has ſeveral brothers and ſiſters, ſome of the whole 
and others of the half blood, who all die in his life-time, all 
leaving ſeveral children, the diſtribution ſhall be per capita, for 
they take as next of kin to inteſtate, If one of inteſtate's bro- 
thers or ſiſters ſurvives him, the children of the reſt mult taks 
only by repreſentation, i. e. per ftirpes; and there is no dit. 
tinction between the whole and the half blood. Janſen v. Bury, 
H. 1723. Clarkſon v. Spateman, M. 1688. Wall v. Theedhan, 
T. 1711. Bunb. 157, Dorert v. Dewes, T. 1730. 3 P. V. 40. 

If a fon, or daughter die in the life of his father, he ſhall have 
all without diſtribution, for he is next of kin. 


So, the mother would have had, But 
| u 
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But now by the St. 2 2. 17. if after the father's death, 
any child die inteſtate, without wife, or iſſue, in the life of the 
mother, every brother and ſiſter, and their repreſentatives, ſhall 
have an equal ſhare with the mother. 

If ke die without iſſue, having a wife, every brother and ſiſter 
call have an equal ſhare with the mother, of the moiety dif- 
ributable. Per Ld, Chanc. King, June 1726. inter Kelway and 
Lay. ( Reported 2 Pr. Wrms. 244.) Strange 710. 

By the St. 29 Car. 2. 3. The ſtatute 22 & 23 Car. 2. does not 
extend to a feme covert inteſtate z but tne huſband ſhall have ad- 
miniſtration, and her perſonal eſtate, as before, —This was 
Joubted before. 2 Mod. 20. 

The St. 22 & 23 Car. 2. 10. is introductive of a new law 
and therefore, ſhall be ſtrictly expounded in reſtraint of diſ- 
buon. Ray. 499. 

No one ſhall have a ſhare as repreſentative, except the iſſues of 
a brother, or ſiſter to the inteſtate, and not of an uncle, or aunt, 
Semb. Ray. 500, 502, 506. R. 2 Ver. 169, 233. Pr. Ch. 28. 

[The grand-daughter of ſiſter, and the daughter of aunt of 
inteſlate, are in equal degree, and the diſtribution ſhall be equal, 
Tamas v. Ketteriche, M. 1749, 1 Vezey 333.1 

If a brother of the inteſtate has a grandſon, and a ſiſter 
has a ſon, or daughter, the grandſon ſhall not have diſtribution 
with the ſon, or daughter, of the ſiſter, 1 Sal. 250. 

Every ſon advanced by the father in his life-time, except the 
heir at law, ſhall put his advancement into hotchpor, before he ſhall 
he admitted to a diſtribution. 

50 the heir at law, if he be advanced out of the perſonal 
eſtate, 

Tho” his advancement be only, the uſe of furniture for his 
lifez for it is an advancement pro 7anto, R. per M. of the Ralle, 
F, g. 285. 

So, the younger ſon, tho? he takes as heir of borough Engliſh, 
by deſcent; for he is not properly heir at law. F, g. 287. 

[Boraiugh Engliſh lands ſhall be brought into hotchpot, on the 
ſtatute of diſtributions. Per Jekyll M. R. Pratt v. Pratt, 
P. 5 G. 2. Str. 935.) 

[But this decree was reverſed by Talbot C. who determined 
that the youngeſt ſon ſhould have his full diſtributive ſhare of his 
fathe;”s perſonal eſtate, notwithſtanding the deſcent of lands in 
Birngh Engliſh to him; and fo again in Lutwyche v. Lutwyche, 
P.8G. 2. C. 7. 7. 2764] 

So, a portion for a daughter, to be raiſed out of lands at age, 
or marriage, will be an advancement to the daughter, when ſhe 
marries, tho' ſhe was within age, and unmarried at the death of 
the teſtator. J, g. 285, 

By the St. 22 & 23 Car. 2. 10. No diſtribution ſhall be, till 
one year after inteſtate's death. 

And then, the party ſhall give bond with ſurcty to refund his 
rateable part towards any debt and charges, which ſhall be — 
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covered againſt the adminiſtrator, or appear due from the inteſtate 
Vide in Chancery, (3 G. 3.) 

So by the ſame ſtatute, diſtribution ſhall not be, where adn; 

niſtration is granted cum teflamento annexo; for the will ſhall be 
urſued. 

: Yet the next of kin has an intereſt veſted in him before dic. 

tribution, and if he die within the year after the inteſtate, his 

executor, or adminiſtrator ſhall have his ſhare. Dub. 3 Mad. 59 

Skin. 212, 218, R.1 V. & M. inter Brown and Farendall 

Sho. 2. 25. I Ver. 403. ; 

So, if he make a will, and deviſe his ſhare, it ſhall go to the 
deviſee. R. 2 Ver. 559. 

So, if the next of kin be a feme covert and die, and then her 
huſband dies before adminiſtration to his wife, it goes to the exe. 
cutor, or adminiſtrator of the huſband, Dub. 2 Ver. 302, 

[Debts follow the perſon of the creditor, not of the debtor 
therefore if an Zngliſhman reſiding and dying here, and admi- 
niſtration taken out here, has debts due to him in Scotland, or 
abroad, they ſhall be diſtributed according to the law of England, 


Thorne v. Watkins, M. 1750. 2 Vezey 35. ] 
If an adminiſtrator refuſe to make diſtribution, he may be com. 


pelled to it in Chancery. Vide in Chancery, (3 D. 1.) 


So any one intitled to diſtribution may compel him to prove 
his account, and to be examined upon oath as to it. R. 1 Sal. 251, 
So a mandamus lies to the ſpiritual court to make a diſtribution 


to him, who has a right, if they do it not, Semb, 1 Sal, 251, 


(1) Devaſtavit. 
(I. 1.) What ſhall be. 


F an executor, or adminiſtrator, fell, embezzel, or convert to 
his own uſe the goods of his teſtator, or inteſtate, before 
debts or legacies paid, it will be a devgſlavit. 
So if he pays that which need not be paid. Vide Off. Ex. 226. 
Or, pay a legacy, or a debt of an inferior nature before another 


of a ſuperior. Bid. 


If he diſcount a debt due from the teſtator, to a creditor, out 
of his own debt. 2 Ver. 117. 

So, if he diſpoſe of goods at an under-value. Of. Ex. 227. 

Though they are ſo appraiſed. id. 

So, if he accept a note, covenant, c. in ſatisfaction of 2 
debt, which is not paid. 1 Ver. 474. 

So, if an executor, or adminiſtrator acknowledge ſatisfaction 
upon record of a judgment on a bond, when only the principal 
and damages are paid, and not the penalty, it will be a devg/tav! 
for ſo much as is not received. Of. Ex”. 228, * 2. of this fince 
the ſtatute, 4 Aun. c. 16. f. 13.* . 

So, if he releaſe, or acquit the bond, being forfeited. Gp. 
Exr. 228, Videpoſt, (I. 2.) q 
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Or, cancel, or deliver it to the obligor. OF. Exr. 228. 

So, if he releaſe an action to another, who took the goods of, 
or did a wrong to the teſtator, it will be a deva/avit to the value 
of the goods, or damages. N. Cro. El. 43. | 

So, if he ſubmit a debt due to the teſtator, &c. to arbitration, 
and the arbitrators do not make a recompence to the full value, it 
will be a devaſtavit for the reſidue, Off, Exr. 229, Vide 
Aſets, (C.) f 

If he pay a debt upon an uſurious contract. Per Til. Ny 129. 

So, if he agree with the executor de ſon tort, and accept his co- 
venant for payment, it will be a devaſtavit for ſo much, tho' no- 
thing be paid. R. 2 Fon. 88. Vide 1 Ver. 474. 

So, if an executor, or adminiſtrator has aſſets to 100 J. and 
is ſued in two actions, and confeſſes judgment to 100 J. value 
in each, Re ſhall be charged with 200 J. as if he had given bond 
for fo much. 3 Lev. 115. The 

So, if he be ſued upon bond and upon ſimple contract, and 
ſuffer judgment in both, without pleading the bond to the action 
upon ſimple contract, or the judgment in the action upon ſimple 
contract, to the action upon the bond, he ſhall be charged with 
both judgments, tho' he has aſſets only for one. R. 3 Lev. 114. 
R. 1 Sal. 310, 312. : IS 

„80, if he have aſſets to the amount of 200/. and confeſs 
judgment in an action for 300 J. and afterwards ſuffer judgment 
by default, in an action for 200 J. he ſhall be charged with both 
judgments, and if he pay the firſt judgment, the ſheriff, to a 

fer: facias on the ſecond, may return a devaſtavit, without a ſcire 
feri inquiry. Lord Raym. 5 89.5 

So, if he ſuffer a judgment for principal and intereſt incurred 
fince the death of the teſtator, it will be a devaſtavit for the in- 
tereſt, R. 2 Lev. 40. . 

A devaſtavit by the huſband binds the wife. Vide ante, (D.) 


- 


(I. 2.) What not, 


But a receipt for ſo much due upon bond as he receives, is not 
a devaſlavit for the reſidue. Vide Off. Ext. 228. 

Nor, a parol agreement, that he will not ſue for the penalty, 

id 


Nor, a delivery into another hand, that it may not be ſued. Bid. 


80, diſpoſing of the goods of the teſtator to his uſe, is no de- 
vfavit z if he pays debts of the teitator to the value, with his 
own money. 1 Sand. 307. 

80, if he pay a debt of an inferior nature with his own mo- 
ney, tho' it be to the value of the teſtator's goods in his hands, it 
will not be a devaſiavit, Semb. 1 Sand. 218. 

So, if he loſe a bond due to the teſtator; for he has a remedy 
for the debt in equity: but he ought to purſue it. Dub, 2 Ver. 299. 

90, if he compound an action of zrover for the goods of the 


teſtator, and take a bond for the money to be paid at a future 
| day, 
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day, it is not a deuaſtavit; but the money, for which the bond i 
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taken, is aſſets immediately. R. 2 Lev. 18g. 

So a releaſe by an executor of full age, upon payment of prin- 
cipal and intereſt due upon a forfeited bond, is not a devaſianit, 
R. Cro. Car. 491. Vide ante (I. 1.) 

[So, if there are arrears of rent on a leaſe of leaſchold pre- 
miſes, and tenant becomes inſolvent, and the adminiſtrator ye. 
leaſes the arrears, and gives him a ſum gf money to quit pol. 
ſeſſion ; if it appears for the benefit of the eſtate, he ſhall be dl. 
lowed both. Blue v. Marſhal, M. 1735. 3 P. V. 381. 

So a devaſtavit by one executor does not charge his companion, 
OF. Ext. 232. Dy. 210. 2. | 

[So if three adminiſtrators appoint a receiver, each admi. 
niſtrator 1s liable only for what he himſelf receives. Barnes 440,] 

So the executor of an executor ſhall not be charged by a d- 
vo/tavit made by the firſt executor; for it is perſonal. R. 3 Les. 241, 

Tho' it be in the caſe of the king. 3 Les. 241. 


(I. 3.) Remedy upon a Devaſtavit, 


If an executor, or adminiſtrator be guilty of a devaftavit, and 
there is afterwards judgment againſt him for a debt of the teſta- 
tor, or inteſtate, and upon a fiert facias thereon, nulla bona be re- 
turned, a ſpecial /cire facias ſhall go to the ſheriff quod de bonis te: 
tatoris, &c. et ſi conflare poterit quod devaſlavit, tunc ce bonis pro 
priis, c. Dy. 210. R. 5 Co. 32. a. 

Or, if after nulla bong returned, a fglatum be entered upon the 
roll quod devaſiavit, a writ of enquiry ſhall be directed to the ſhe- 
riff, and if by inquiſition the devaffavit be found, and returned, 
there ſhall be a ſcire facias quare executio non de proprits bonit; and 
if upon that the ſheriff returns ſcire fect, the executor, or admi. 
niſtrator may appear, and traverſe the inquiſition. C. Car. 527, 

Cro. El. 859. Fon. 418. 

[If a devaſtavit againit a feme covert executrix, and her huf- 
band, is returned, that ſufficient goods have come to their hands, 
which they have waſted and converted to their own uſe, it i 
good; the converſion is not neceſſary, and may be rejected; and 
judgment ſhall be de bonis proprits of both. Bellew v. Scit!, 
T. 7 G. Str. 440.] 

If he appears and traverſes, and it be found againſt him, the 
judgment ſhall be de bonis propriis, R. Cro. Car. 5 19. 


So, if he appears, and aftcrwards makes default. R. Cr 


So, if upon the ſcire facias the ſheriff does not return ſcire fa 
but two nihils. Vide Cro. Al. 859. R. cont. 5 Co. 32. a. File 
Cro. Car. 527, 528. acc. Vide 1 Sid. 337. i 
But a ſcire facias quare executio non de bonis propriis does not lie, 
without a devaſ/avit returned, or found. R. Ney 7. 
And an executor is not injured by this courſe; for, tho' he en. 
not traverſe the inquiſition, when it does not appear, nor ſhal! 


have an action againſt the ſheriff for a falſe return, yet he 45 
"relieved 
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walieved by an Audit4 Querela. Cro. Car. 527, 528. Vide 
%n, 418. Vide Cro. Car. 564. Vide Cro. Car. 603. 
go the ſheriff may return a deva//avit upon the fieri facias, but 


+ ſhall be at his peril; for the inquiſition is for his ſecurity, 


Z. 1 Sal. 310. * Lord Raym. 590. D 

go, after a judgment againſt an executor, or adminiſtrator, the 
paintiff may have debt againſt him in the debet and detinet, upon 
ſusgeſtion of a devaſtavit, R. 1 Sand. 217. 1 Sid. 398. R. 
Cart. 2. Tho' the judgment be erroneous *till it be reverſed. 
R. 2 Lev. 161. 

Tho the judgment was by plaintiff's teſtator, and the deva/- 
ut in the time of plaintiff's teſtator's life. Lord Raym. 971.5 

*Ard plaintiff might have ſued a ſcire facias as executor, and 
upon that a fieri facias, and might have had a devg/tavit returned 
thereupon, and upon that a general judgment; and this action 
is brought in lieu of ſuch proceeding. Per Holt. Lord Raym. 974.* 


But he ſhall not have debt in the debet and detinet, upon a ſug- 


geſtion of a deva/?dvit, where he ſues upon a bond of the teſtator. 
f. 2 Leu. 209. Adm. Cart. 2. R. 2 Lev. 145. I Vent. 315, 321. 

Nor, ſhall he have a ſcire facias againſt an executor, upon a 
bare ſuggeſtion of a deut. R. 2 And. 55. 
do debt does not lie againſt the exccutor of an executor, upon 
a d-vaſlavit by the firſt executor. R. 1 Vent. 292. 

So, upon a judgment againſt huſband and wife executrix, if 
ſhe ſurvives, debt does not lic, ſuggeſting 2 devaflavit by the 
huſband; for, tho” chargeable for the waſting by the huſband, ſhe 
mall not be charged de bonts propriis for colts recovered againſt the 
huſband. R. 2 Lev. 161. 

And by the Sr. 30 Car. 2. 7. made perpetual by the Sz. 
485 V. & M.24. executors, or adminiſtrators of any, who, 
25 executors de ſon tort, or as adminiſtrators, ſhall waſte, or con- 
vert to his or their own uſe, goods or aflets of any perſon de- 
caſed, ſhall be liable in the fame maancr, as their teſtator, or 
inteſtate would have been. 

And upon this ſtatute, the executor, or adminiſtrator of a 
rightful executor, or adminiſtrator, ſhall be charged upon a d. 
whavit of the teſtator, or inteſtate z for the word ( adminiſtrator } 
comprehends him. X. 3 Mad. 113. 

(Executor de ſon tort of executor de [nr tirt, is not liable for a 
leeglavit committed by the firſt, either at common law, or by 
*. 30 C. 2. c. 7. Hammond v. Gatlifje, T. 11 & 12 G. 2. 
Andr. 25 2. | 

Execution ſhall be upon a d-va/favir, as for his own proper 
debt, by copias ad ſatisfaciendum, or elogit, R. 2 Leo. 188, 

But a debt by de valavit ſhall be only of ths nature of a debt by 
lmple contract. 2 Vent. 40. 

And therefore, the executor of him, who was guilty of the 
Graftevit, may retain for his debt, before payment of the debt 
ue by the deugſtavit. R. 2 Vent. 40. 
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(A) Adminiſtrato2 ; By the Common Lay. 


NTIENTLY the care of an inteſtate's goods ſeemed to 
A be under the direction of his lord, unleſs he died in war 
ut then it was under the direCtion of the temporal court, where 
the goods were. Seid. Furiſdn. Teſſamente, I. 2. c. 1, 2. And 
the opinion 9 Co. 38. b. Henſloe, that the king had the care of 
them, is not true. Seid. ibid. c. 5. 

In the time of king John, the king by Magna Charta 17 J. 
granted, / liber homo inteſtatus deceſſerit, catalla ſua per manus pre. 
pinquorum parentum et amicorum ſuorum per viſum eccleſie diſtri. 
buantur. Seld, Juriſd. of Teſt, I. 2. c. 3, 4. 

So, by charter in the time of R. 1. Eg. Ca. 206. 

And upon this foundation it ſeems, that the ordinary inter- 
meddled with the goods of an inteſtate, i 

Or it was granted to them by parliament. 2 Rol. 217. M. 

Tho! it be ſaid, that adminiſtration belonged originally to the 
ſpiritual court, 1 Lev. 158, 9. 186, 7. 1 Sal. 37. 

So the king may grant adminiſtration by letters patent. Vide 
1 Sal. 37. 

— there is not any of kin to the inteſtate, the king 
uſually appoints one by his patent, to whom the ordinary grants 


_ adminiſtration, 16:4. 


*And where an executor has a legacy, and there is no reſidrary 
legatee, nor any next of kin, the executor is only truſtee for the 
crown, on the principal of the king being owner of every thing 
which has no other owner. Middleton v. Spicer, 1 Brown Rep, 
Ch. 201.“ 

* So, where a baſtard dies inteſtate, the king takes his effects 
ſubject to his debts, Doug. 548. Dict. per Ld. Mansfield; 
but this muſt be taken to mean where the baſtard leaves neither wife 
nr children.“ | 

And the ordinary may commit his authority to another, to 
have care of the inteſtate's goods. PI. Com. 278, 280. 

And might have had treſpaſs for goods taken out of his poſſe 
ſion; otherwiſe, not. D. 1 Rel. 906. J. 17. 2 Diſt. 397. 
F. N. B. 120. D. 

Or, releaſe ſuch treſpaſs; which would be a bar to an admi- 
niſtrator afterwards made. 1 Rol. 906, I. 30. | 

But the ordinary, or his committee by writ ad colligenda lan 
defuncti had only the power of an adminiſtrator durante mint 
#tate, 2 Inſt. 398.— What power that is. Vide Adminiſtration, 

F.) | 
And therefore, could only adminiſter, ad commedum of the in- 
teſtate, and not to his prejudice, 2 Int. 398. 

And could not give goods, or releaſe debts, c. 2 Inft. 398. 

Cont. as to the diſpoſition of the goods, but acc. as to the * 
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Pl. Com. 277. a, b. 278. 5. Acc. 9 Co. 39. a. 

2 1 Rol. 9o6. 1. 26. R. 8 Co. 135. b. 
Nor, have an action for the recovery of his goods. 2 If. 398. 
Pl. Com. 277. .b, 278. b. 9 Co. 39. 2. 1 Rol. 906. & 15 


F. N, B. 120. ; : 
Yet, by the /f. V. 2. 19. an action will lie againſt the ordi- 


nary for a debt of the inteſtate, if the goods came to his hands; 
which was only an affirmance of the common law. 2 1ſt. 397. 
g Co. 39+ b 5 Co. 83. a. Cro. El. 409. 

80, every ew. which will lie againſt an executor. 2 If. 397. 

A Com. 277. 9. 
1 inſt the executor of the ordinary, if the goods of 
the inteſtate come to his hands. PI. Com. 280. a, 2 Inſt. 398. 
E. N. B. 120. D. 

80, againſt the committee of the ordinary. 9 Co. 39. 6. 

Yet the ordinary ſhall not be charged beyond the aſſets which 
come to his hands. 2 It. 398. 

And for ſo much, he ſhall be charged, if he retains them in 
tis hands, tho' he grants adminiſtration to another. Bid. 


(B) Since the Statute 31 Ed. 3. 17. 
(B. 1.) When Adminiſtration ſhall be granted, 


3 now by the /. 31 Ed. 3. 11. where a man dies in- 


teſtate, the ordinary ſhall depute the next and moſt lawful 
friends of the deceaſed to adminiſter his goods, who ſhall have 


m action to demand and recover, as executors, his debts, to - 


diſpend for his ſoul, and ſhall anſwer in the king's courts to 
cthers, c. and be accountable, as executors, 

And therefore, in all caſes, where a man dies inteſtate, the 
ordinary ought to grant adminiſtration. 9 e b. 

Or, enters into religion, which is a civil death. 9 Co. 40. a. 

And he is compellable to do it. 9 Co. 39. 6. | 

And if he refuſe, a mandamus ſhall be granted. 1 Lev. 187, 
1 Sol, 38. Vide Mandamus, (A.) 

80, if a man make a will, and all the executors refuſe. Pl. 
Un. 279. a. 281. b. 2 Inſt. 397. 1 Rol. 907. J. 15, 35. 
9 Co, 40. a. . ; 

Or, make his will, but do not name any executor. _ 

So, if one executor proves the will and dies, and then the 
other refuſes. R. 1 Sal. 311. 

So, if a man name the executor of B. to be his executor, and 
die in the life-time of B.; for till B.'s death, he is in effect 
nteſtate, Pl, Com. 279. a. 281. 6. 

Or, name an executor, to have authority after a year from 
lis death; for during the year he was without an executor. Bid. 

do, if he name an executor, who dies inteſtate, the ordinary 
wght to grant adminiſtration de bonis non, &c. Pl. Com. 27g. a. 
251. 5. 9 Co. 40. a. | 

if the executor of the king refuſe, adminiſtration ſhall be 


fanted cum teſtamento annexo. 4 Inſt. 335. 8 
0, 
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niſtration ſhall be granted, during his minority, wiz. till his _ 


granted in the mean time, is void. Mo. 636. Cont. Semb. ſupra. 


rity is only, corrigere. Semb, 2 Bul. 3, 4. Vide Prariat% 


/ 
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So, if an executor be within the age of ſeventeen years, adm 


of ſeventcen years. Vide Adminiftration, (F.) 

So, if a perfon, intitled to adminiſtration, be within age, it 
may be granted to another, during his minority. Vide peſt, (B. 6, 

So, 1f he be out of the kingdom, it may be granted during hi 
abſence. R. 4 Med. 15. Lut. 342. Med. Ca. 304. 1 Sal, 42 

80, if it be conteſted, who ſhall be executor, it may be granted, 
pendente lite. Vide Hob. 250. 2 Jen. 134. Per three J. . 
+ 260. Vide infra cont. 

If the executor be an ideot, nen compar, or under other natural 
diſability. 1 Sal. 36. 

If the executor writes to the judge of the ſpiritual court, tha 
he cannot attend the executorſhip, and deſires he will grant admi. 
niſtration to another, it will be a renunciation, and he cannet 
afterwards adminiſter ; for there is no form requiſite to a refuſl, 
R. 1 Leo. 135. 

But if a man make a will and an executor, adminiſtration 
granted before probate, or refuſal, is void, if the will be after. 
wards proved; tho' it was concealed, and not known at the tine 
of adminiſtration granted. Per tue F. Weſton cont. Pl. Com. 276, 
282. 9 Co. 37. R. 1 Leo. 90. Vide Adminiſtration, (B. 4.) 

So adminiitration, granted before a refuſal, is void; tho' the 
executor afterwards refuſe. R. 2 Jon. 72. I Vent. 30; 
2 Lev. 183. 2 Mod. 147, 149. Dub. Sho. 407. | 

Or granted, when the executor becomes a bankrupt, R; | 
1 Sal. 36. 4 

So, tho” it be doubted, who is the true executor, adminiſtration 


So, if one executor prove the will, and the other refuſe, and 
he, who proved it, dies, adminiſtration ſhall not be graute 
during the life of the other. R. Hard. 111. Dub. Dy. 160. 
Without a new refuſal. 1 Sal. 307, 311. 


(B 2.) By whom it ſhall be granted, 


By the f. 31 Ed. 3. 11. the-ordinary deputes the next and 
moſt lawful friends to adminiſter, * 

And within this ſtatute, the king may grant adminiſtration, # 
ſupreme ordinary, D. 2 Bul. 4. 1 Sid. 302. 1 Sal. 37. 

The biſhop, or metropolitan. Vide poſt, (B. 3, 5.) 

So, the guardians of the ſpiritualties. 2 uf. 398. 

The commiſſary, archdeacon, or other eccleſiaſtical judge i; 
ordinary within this ſtatute, 9 Co. 41. a. 2 J. 398. 

But the delegates cannot grant adminiſtration; for their auth 


D. 14.) 
0 et if the delegates repeal an adminiſtration granted by an . 
ferior judge, who is thereby diſabled to grant adminiſtration # 
novo, then the delegates may grant it. Semb. Lat. 85. 2 N. 
233. / 13. ; 

33. 13 . Th 
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| than before, except to grant adminiſtration to thoſe, who have 
greater authority than himſelf, 9 Co. 39, 40. 

And therefore, ſince the ſtatute he cannot have an action for 
a debt, Cc. to the inteſtate, 2 Ist. 397, 8. 1 Rel. 906. J. 23» 


Dy. 247+ 4% 


adminiſtration ſhall be granted by the archbiſhop of the province, 
1 Rel. go8. J. 25. 27. | 

80, if he has bona notabilia in ſeveral dioceſes of the ſame pro- 
vince, tho' he has not goods in the dioceſe in which he dies. 
1 Rel. 9og. J. 30. : 

Or, in ſeveral peculiars within the ſame province. Per tuo F. 
1 Le. 78. Acc. 1 Sid. 90. | | 

80, if a man die inteſtate out of the kingdom, the archbiſhop 
ſhall grant adminiſtration. 1 Rel. 908. /. 29. 

80, if the king die inteſtate, or his executors refuſe. 4 Inf. 335, 
So, if a biſhop die inteſtate, tho' he has no goods out of his 
dieſe. 4 Inft. 335. 

So, if adminiſtration by an inferior judge be repealed upon an 
appeal, the court which repeats it, ſhall grant adminiſtration de 
nw. Lat. 85. 

But, if a —— die inteſtate, having bona notabilia in the ſeveral 
provinces, adminiſtration ſhall be granted by each archbiſhop, for 
the goods in his province. Per Hale, 2 Lev. 86. R. Hard. 216, 
Dub, Cro, El. (472.) K. 1 Sal. 39. Acc. 2 Bul. 4. 

If he has bona notabilia in Ireland, and alſo in England, it ſhall 
be granted by the archbiſhop of Dublin for the goods in Ireland, 
and by the archbiſhop of Canterbury for the goods in his province. 
1 Rel. go8. J. 40. 2 Lev, 86. R. Dal. 77. 

So, if a man die inteſtate, having goods in a peculiar, and alſo 
n a dioceſe within the ſame province, adminiſtration ſhall not 
be granted by the archbiſhop, but by the biſhop for the goods in 
lis dioceſe, and by the judge of the peculiar for the goods there, 
R, Cre, El. 719, Vide Adminiſtration, (B. 6.) 

Yet if the metropolitan grant adminiſtration, when it does not 
belong to him, it is not void, but only voidable. X. 5 Co. 30. u. 
Mo. 145. R. 8 Co. 135. 4. D. cont. Cro. El. (45 7. Mo. 693. 

Otherwiſe, if he grant adminiſtration for goods in another pro- 
vince; for that is void. D. Hard. 216. 

But after an adminiſtration by the archbiſhop, if the biſhop, 
to whom it belongs, grant adminiſtration, and then the firſt ad- 


tepeal ſtands good, R. 8 Co. 135 b. 

$0 in all caſes, where the firſt adminiſtration is repealed, the 
ſecond ſtands good, tho? granted after the grant of the firſt, and 
before the repeal of it. Vide 2 Brownl. 119. When granted by 


klegates, Vide in Prerogative, (D. 14.) | 
Vai. I. B b Bong 


The ordinary has no more power ſince the ff. 31 Ed. 3. 11. 


diniſtration is repealedz the adminiſtration granted before the 


26 


If an inteſtate die, having bona notabilia in ſeveral dioceſes, * 2) 
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Bona notabilia originally were not of any certain value; for if 
a man had to the value of 40 5. or a leſs value in ſeveral dioceſe; 
that gave a prerogative to the archbiſhop. 1 Rel. gog. J. 40, 4. 

But, in pleading it was neceflary to ſay, that he had bona gra. 
bilia to ſuch a value; for it was not ſufficient to ſay, that he had 
bona notabilia generally. R. 8 C. 135. a. 

And therefore, it was uſual to alledge, that he had bong mw. 
bilia, \viz. to the value of 5 J. which feems to aſcertain them to 
GEE 1 Rel. gog.. J. 47. 

nd ſometimes they were alledged to the value of 8 /, or other 
certain value, 1 Rol. 909. . 50. 

And now by the canon 1 Fac. 93. bona notabilia ſhall be 5. 
at leaſt, except where by cuſtom, or preſcription, they are more, 
Vide Off. Har. 64. Vide 1 Rol. gog. I. 51. 910. J. 1, 

And hereupon our law in this particular conforms itfelf to the 
canon. 1 Rol. gog. J. 55. | 

And bona notabilia ſhall be to the value of 5 J. at leaſt in every 
dioceſe. 4 Inft. 335. 

And by cuſtom in the dioceſe of London, to the value of 100. 
by compoſition, bid. 

But the penalty of a bond ſhall not be eſtimated, tho? the 
bond be forkeited, if the debt upon it be not 3 1. Off Exr, 6s, 

If a man has goods to the value of 5 J. in one dioceſe, and x 
term for years of the ſame value in another, that makes bona ncta- 
Ala; tho' by the old book of entries they are called bona mobilia, 
1 Rel. gog. I. 10. Dy. 305. a. in marg. 

So, if he has bonds in another dioceſe, 1 Kal. og. J. 17. 

305. 4. in Marg. 

So, debts due from the king. Dy. 305. a. in marg. Off. Ex, 
Co 4. /. 2. 

8 deſperate debts. O. Exe. c. 4. ſ. 2. 

And bonds ſhall be reputed to be goods, in the dioceſe where 
they remain at the death of the inteſtate z not where they were 
made, or where the obligee died. R. 1 Rel. go8. /. 50. og. 
J. 25. Dy. 305. a. in marg. Dal. 77. Cro. El, (472.) 

An annuity out of a parſonage, in the dioceſe, where the par- 
fonage lies. Dy. 305. a. in marg. 

Judgments, ſtatutes, or recognizances, in the place where 
they are given, or acknowledged. Dy. 305. a. in marg. Y. 
3 Mod. 324. R. Lut. 401. R. Med. Ca. 134. 2 Mod. Co. 244 
Vid. Ld. Raym. 855, 856.“ 

; Debts upon ſimple contract, where the debtor lives. R. Dj. 


305. ds iu margs OF. Exr. C. 4+ 7. 2. 8 
* As where adminiſtration was granted in a peculiar, to an 


action brought againſt a perſon, he pleaded, that at the time ot 


the death of the inteſtate he reſided out of the peculiar ; this was 
held a good plea, for the reſidence of the debtor out of the pecu- 
liar or dioceſe, conſtitutes bona notabilia, 1 Ld. Raym. 562.* 

Leaſes for years, where the land lies, and not where the 
iss Del. 77. 


But 
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But by the canon 1 Jac. 92. goods which a man has with 
him, who dies in itinere, do not make bona notabilia. 1 Nol. 908. 
1. 47. 
thn by the /. 4 Ann. 16. ſalary, wages, or pay, due to any 
for work in any of her majeſty's yards, or docks. 
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If an inteſtate has not bona notabilia, adminiſtration ſhall be (B. f.) I 
granted by the biſhop of the dioceſe, where he dies. | _— 1 4 
Or, if he dies within a peculiar, by the judge of the peculiar — ; 
juriſdiction. 1 


So, if he has ſeveral dwelling places, and dies at one of them, 
adminiſtration ſhall be granted by the biſhop of that dioceſe. 
1 Sal, 37» 

Tho he lives at the other for the moſt part, and was here only 
for a day or two, bid, 

Otherwiſe, if he dies on a journey, &c, Did. 

And a biſhop may grant adminiſtration out of his dioceſe ; for 
it is only miniſterial, Lute 535 

80 a biſhop of 1re/and, being in England, may grant admini- 
ſtration here, for goods in Ireland. Dy. 305. a. in marg. 

So an archbiſhop may grant it, tho' he be out of his province. 
R. Lit. 535. 

But if adminiſtration be granted by a biſhop, or other inferior 
judge, when it does not belong to him, it is null and void. X. 
5 Co. 30. 4. Mo. 145. 

And in an action by an adminiſtrator, to whom adminiſtra- 
tion was granted by the judge of a peculiar, &c. when it did 
not belong to him, it is a good bar, that no adminiſtration was 

nted. 

So, in a ſcire faciat by him upon a judgment in B. R. or C. B. 
de ſnall not have judgment; ſor the adminiſtration does not ex- 
tend to a matter, that appears to be out of the juriſdiction of the 
ordinary, and the court will not intend any other title, but that 
which the plaintiff ſhews. X. x Sal. qo. Mod. Ca. 134. 

80, if a defendant in execution upon ſuch a judgment eſcape, 
ſuch an adminiſtrator ſhall not have an action againſt the ſheriff 
for the eſcape. Per three Bar, 2 Mod. Ca. 244. 


(B. 6.) To whom it ſhall be granted, 


By the ff. 31 Ed. 3. 11. the ordinary muſt depute the next 
and moſt law ful friends of the inteſtate to adminiſter. 

By the ff, 21 H. 8. 5. the ordinary may commit adminiſtration 
to the wife, or next of kin of the inteſtate, or both. 

And therefore, adminiſtration may be granted to the wife of 
the inteſtate, or part to her, and part to the next of kin, R, 
1 Sal, 36. 

[If the widow renounces adminiſtration, ſhe is not obliged to 
make oath that none of the inteſtate's effects are come to her 
hands, or to exhibit inventory, and notwithſtanding the refuſes 
it, and the creditors enter a caveat, adminiſtration ſhall be granted 
td the ſon, Ld. Suolk's _— 7 G. 2. B. R. H. 9.4 

; 2 
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Or, to the father, or other next of kin, and not to the wife, 
KR. Ray. 93. R. 1 Sho. 351. Acc. 1 Ver. 316, 

Who are next of kin. Jide Adminiftration, (H.) 

If there are ſeveral in the fame degree of kin, the ordinary 
may grant adminiſtration to all, or to which he pleaſes, Yide 
ft. 21 H. 8.5. | | 

* By /. 21 H. 8. c. 5. & 22& 23 C. 2. c. 10. the ordinary 
is to grant adminiſtration and to take bond, with condition that 
the adminiſtrator ſhall duly adminiſter the inteſtate's effects; that 
they ſhall give an account of ſuch their adminiſtration, and make 
an inventory of the goods and chattels, and that they ſhall pay 
the ſurplus to the next of kin.® 

* A creditor has a right ex debito juſticie, as well as the next of 
kin to ſue an adminiſtration bond in the name of the ordinary, 
Archbp. of Canterbury v. Houſe, Cowp. 140.“ 

But the condition of the bond, as to adminiſtring truly ac- 
cording to law, is to be intended of bringing in his account, and 
not of paying the debts of the inteſtate ; therefore a creditor who 
ſues on the bond, ſhall not aſſign for breach the non-payment ot 
a debt to him, or a deva/iavit committed by the adminiſtrator; 
for that would be endleſs and infinite. 1 Salk. 316.“ 

And if the adminiſtration be only for a limited time, till the 
time at which an executor is appointed, it ought to be to the next 
of kin. Semb. Hob. 250. Vide 2 Jon. 134. 

And therefore, the ordinary may grant adminiſtration to the 
fiſter of the half blood; for ſhe is in equal degree of kin with the 
brother of the whole blood. X. Al. 36. Vide Adminiftratien, 

H.) 
To the grandfather, or uncle; tho' the grandfather ſeems to 
be preferable. R. 1 Sal. 38. 79 

And if it be granted to one not next of kin, it is not yoid, but 
yoidable. 1 Sal. 38. 

But if a feme-covert die inteſtate, adminiſtration ſhall be granted 
to the huſband de ure; and the ordinary has no election to grail 
it to him, or to another. D. 4 Co. 51. 6. 1 Rel. 910. K. con, 
Dy. 251. a. R. acc. per three J. Cro. cont, Crs. Car. 106. 
Fon. 175. X. 1 Sid. 409. Per two J. Mo. 8717. 

[Unleſs the huſband has done ſome act to exclude himſelf, he 
ſhall have adminiſtration, tho? the wife had a ſeparate eſtate, and 
had made a will. Rex v. Betteſworth, M. 13 G. 2. Str. 1118. 

[If by articles before marriage, the wife has power to make 4 
will, and to diſpoſe of her leaſchold eſtate; and ſhe makes her 
will, and A. executor, who proves it; yet the huſband {hall have 
adminiſtration, tho? the will controul the adminiſtration as to the 
leaſchold eſtate, and a peremptory mandamus ſhall go. Rex v. 
Betteſworth, H. 4 G. 2. Str. 891.] 

[If huſband hay departed from all intereſt in his wife's fortune, 
he ſhall not have adminiſtration. Rex v. Betteſworth, T. 12 G. 2. 
Str. 1111s] | 

If a father die, it ſhall be granted to his ſon, before the granc- 
father, cho in equal degree. 2 Ver. 125. Ig 
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If a feme-covert refuſe, it ſhall be granted to her huſband, 
207. 
* if 2 next of kin be incapable, adminiſtration ſhall be 
ted to another: as, if he be an ideot. Vide 1 Sal. 36. 

If he become bankrupt. 43d. 

So, if the next of kin be an infant, adminiſtration may be 
granted, during his minority. Dub. Dal. 85. Vide Adminiſtra- 
. F. 
ay >. adminiſtratioh durante minore ætate of another need not be 

nted to the next of kin; for it is not within the ,. 21 H. 8. 
i Brownl. 31. R. Hob. 250. D. 1 Vent. 219. Semb. 3 Mod. 24. 
Shin. 155. 

(Spiritual court is not obliged to grant adminiſtration “ to the 
| father of the deceaſed ® durante minore ætate of * his ſon.“ Smith's 
Caſe, H. 4 G. 2. Str. 892.] ; 

And, tho' an adminiſtration, during the minority of an execu- 
tor, ceaſes at his age of 17 years; vide Adminiſtration, (F.)— 
Pleader, (2 D. 10. 11.) an adminiſtration, during the minority 
of one intitled to adminiſtration, does not ceaſe *till his age of 21 
years. K. in B. R. inter Thomas and Freake, P. 13 W. 3. 
Att. 102. R. in C. B. inter Edmonds and Shaler, Tr. 7 Ann. 

Ret, 340. Reported Comyng Reports 159.) R. 5 Mod. 395. 
1 Sal, 39. | 

But 1 is no incapacity to be an adminiſtrator, if the next of 
kin be an alien. Cro. Car. g. 

Or, a feme-covert, 1 Brownl, 31. 

So, if the next of kin refuſe, adminiſtration ſhall be granted 
to a principal creditor, 

Yet, if granted to a creditor without a refufal, the next of kin 
may afterwards repeal it. 1 Sal 38. 

So adminiſtration de bonis non ſhall not“ be granted to the 
next of kin, if there be a reſiduary legatee. K. 2 Lev. 56, 
Vent. 219. i 

And if there are ſeveral intituled to the reſidue, it may be 
granted to any of them. X. 2 Jen. 162. c 

And if granted to the next of kin, ſhall be repealed by the 
reliduary legatee. 2 Lev. 56. 

Tho' there be no reſidue at preſent. Dub. 2 Lev. 56. 

But it has been ſince determined, that the“ ſpiritual court 
15 not obliged to grant adminiſtration with will annext to the reſi- 
duary legatee. Rex v. Bei. ſauorth, M. 7 G. 2. Str. 956. 


If an executor prove the will, and afterwards małe his exccu- 


tor and die, his executor ſhall be exccutor to the frſt teſtator. 


Of. Exr, 368, 1 Sel, 308, 9. Vide Adminiſtration, (G.) 

So, if an executor after probate die inteſtate, being alſo reſi- 
duary legatee, adminiſtration to the firſt teſtator ſhall be granted 
to his adminiſtrator, R. 2 Rol. 159.—D. 1 Sid. 79. 

So, if an executor be reſiduary legatee, adminiſtration de Lon! 
um to the firſt teſtator ſhall be granted to his executor, :“ ':- 
refuſed, or died before probate. R. Dy. 372. 4. 

Or, to his adminiſtrator, if he died inteſtate befer- - 
B. 373. a. in marg. Aum. Jen. 225. 2 Rel. 15 
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But the executor of an executor may refuſe to have admin;. 
{tration to the firſt teſtator. R. 2 Cro. 614. 
And the adminiſtrator of an executor, who was not reſid 
legatee, ſhall not have adminiſtration to the firſt teſtator. Dy, 
1 Rol. go7. J. 40. Semb. 2 Mod. 101. K. Fon, 225. D. 
1 Sah 309. Vide 5 Co. 9. b. | 

Nor, an pdminiſtrator during the minority of the executor 
of an executbr. R. Cro. El. 211. 

Nor, an kdminiſtrator of an adminiſtrator. 2, Dy. 112, l. 
R. 1 Rol. gd). I. 30. D. 1 Sid. 79. 

Nor, an executor of an adminiſtrator. 2, Dy. 47. b. D. 

42. Semb. 5 Co. 9. 5. Fide 2 Lev. 100, 

Yet ſince the /t. 22 & 23 Car. 2. 10. the intereſt is veſted in 

the next of hin; and therefore, if he die before diſtribution, his 
dry or adminiſtrator, ſecms intitled to the adminiſtration 

de bonus non. R. cont. 3 Mod. 59, 65. Acc. inter Brown and 
Farendal, Tr. 1 V. & MH. Vide Sho. 2, 25. Vide. 1 Ver, 40z. 


(B. 7.) How It ſhall be granted. 


Adminiſtration muit be granted in writing under ſeal, and 
not by parol. Dub. Dy. 294. b. Sho. 408. 

It may be granted to two, and if one dies, the ſurvivor ſhall 
be ſole adminiſtrator. R. 2 Ver. 514. Hudſen v. Hudſon, T. 
9 G. 2. C. T. T. 127. é 8 8 

So it may be granted upon condit on, or until the return of 
ſuch a one. 1 Rol. 908. J. 10. 

The ſpiritual court may take a bond for due adminiſtration, 
even where it is cum tgſtamento annexes Folkes v. Dominique, I. 
13 G. 2. Str. 1137. | 
' So ſeveral adminiſtrations may be granted; for goods of the 
inteſtate in ſuch a county or place to one, and for goods in ſuch 
a place to another, 1 Rol. 908. J. 5. Dub. 1 Sid. 101. 

If there be a doubt, to whom adminiſtration ought to be 
granted, it may be granted pendente lite. Carth. 153. 

But if adminiſtration bs granted omnium bongrum et crediterum 
concernen teflamentum A. that will be a general adminiſtration, 

tho? only ſome wet are mentioned in the will. Per tus 
FJ. Berkley, cont. Cro. Car. 294. | 

And the ordinary cannot grant adminiſtration for part of 2 
debt to one, and for the reſidue to another. R. 1 Sid. 100. 
1 Sal. 36. : 

Nor, pendente lite, where the will is diſputed. R. Carth. 153. 

[It may be granted pendente lite about a will (notwithſtanding 
Carthew 153. which was never adjudged) and ſuch adminiſtta- 
tor may bring actions. Judgment in C. B. affirmed in B. R. 
2 v. Walker, M. 5 G. 2. Str. 917.] 

If the ordinary does not grant adminiſtration to him, who 
ought to have it, a prohibition, or mandamus ſhall be granted. 
Dub. 1 Leo. 240, Lat. 67, 68, Acc. 1 Sid. 280. 370. Cen, 


Jon. 2255 6. a (B. 8. 
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(B. 8.) When it may be repealed. 


If adminiſtration be regularly granted to the next of kin, the 
ordinary cannot revoke it without cauſe, and grant it to another; 
for he has executed his authority. R. Ray. 93. 1 Sid. 179. 
D. Sid. 280. R. 1 Sid. 293. 372. 1 Lev. 158, 186, 305. 


Dub. 2 Brotunl. 119. K. Al. 56. Sti. 10, 
Tho? there be a male adminiſtration afterwards z for he ought 


to take ſufficient caution againſt it. Per Hale, 1 Vent. 219. 


Al. 56. | 
Tho it was granted after a caveat entred. Dub. 1 Sid. 371. 


I Lev. 187. 
And if there be a ſuit to repeal it in the ſpiritual court, a pro- 


hibition ſhall go. Lat. 68. Al. 56. Vide in Prohibition, (G. 


18. 
But if adminiſtration be granted, non vocatis jure vocandis, it 


＋ * repealed. 1 Lev. 305. 


375 


„if it be granted by a biſhop, when there are bona notabilia, 


R. I Lev. 305. | 

Or, by the archbiſhop, when there are not. 

So, if it be granted to the next of kin of a wife, and not to 
her huſband, KX. 1 Sid. 409. 

So, if it be granted to one not next of kin. 1 Sal. 38. 

[If inteſtate leaves a wife, and his ſiſter obtain adminiſtration 
en the common oath, that he left none, Wc. it may be revoked, 
Harriſon v. Weldon, T. 5 G. 2. Str. g11.] 

Or, to the next of kin, when another was reſiduary legatee. 
R. 2 Lev. 56. 

Tho! there be not then any reſidue; for there may be after- 
wards, Dub. 2 Lev. 56. 1 Vent. 218. 

So, if the next of kin become an ideot, or otherwiſe incapa- 
ble. R. 1 Sid. 373. 1 Lev. 158. 

Or, if it was granted to another, in reſpect of ſuch incapa- 
city, which is afterwards removed. R. 1 Sid. 372, 3. 

90, if it be granted to any one of kin with another not of 
lin; as, to a filter and her huſband ; for he continues admini- 

ſtator after the death of his wife. A. 36. 

' 50, if it be granted upon refuſal of an executor, who had be- 
lore adminiſtred. OF. Exr. 56, 57. | 

Yet if an adminiſtration be repealed, quia improvide, it ſhall be 
granted to the ſame perſon. 1 Sid. 293. 


If adminiſtration be regularly granted, and afterwards for 
cauſe repealed, all lawful acts by the firſt adminiſtrator remain 


So, if adminiſtration be regularly granted to him to whom it 
does not belong, and afterwards repealed upon a citation, all 
zds by the firſt adminiſtrator are good; as, if he gives the 
goods of the inteſtate to another. R. 6 Co. 18. b, Cro. El. 
(460.) Per tuo . Gawdy cont.— No. 396. Adm. 1 Sal. 38. 

B b 4 Tho” 
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Tho! the gift was with an intent to defeat the ſecond admin;, 
ſtrator z for it ſtands good againſt him, tho? by the St. 13 Elz. 
it was void as to a creditor. R. 6 Co. 18. b. 

And, made pendente lite upon the citation. R. Cre. El. 405. 

If adminiſtration to a creditor be repealed by the next of kin, 
the creditor ſhall retain. 1 Sal. 38. 

So, if an adminiſtrator aſſign a term, and upon a citation 0 
repeal the adminiſtration it is confirmed, but upon an appeal 
from this ſentence it is repealed, the aſſignment is good, K. 

J. 224. 2 Lev. go. 


But if adminiſtration granted be repealed upon an appeal, al 
all acts are avoided ; for the appeal ſuſpends the ſentence. R, 
6 Co. 18. 6. NA 

And if the adminiſtrator had obtained judgment for a debt of 
the inteſtate before the repeal, the defendant ſhall avoid it by 
audita querela. R. 2 Sand. 149, 1 Mod. 62. 

If he had judgment and execution againſt the debtor, it wil 
be no bar in an action afterwards againſt the ſame debtor by the 
lawful adminiſtrator. R. 1 Vent. 349. 

So if adminiſtration be granted upon the concealment of x 
will, and afterwards the will appears, all meſne acts by the ad. 
miniſtrator are void. Hide Pl. Com. 280. X. Acc. 2 « 182, 

Tho? the executor refuſe, and do not prove the will when it is 

roduced : for the adminiſtration was void, and cannot he of 
ffect by the refuſal of the executor afterwards, R. 2 Lev. 183. 
Vide Sho. 411. 

So, if the executor do not prove the will, whereby adniini. 
ſtration is granted to a debtor, if he afterwards prove it, he may 
ſue the adminiſtrator for the debt, R. 1 Leo. go. 

So, if after adminiſtration granted, a new adminiſtration be 
obtained by fraud without a repeal of the firſt, and the ſecond 
adminiſtrator releaſe, and then his adminiſtration be repealed, 


the releaſe ſhall be void. R. Dy. 339. 6 Co. 19. a, 


(c) Executoꝛ de ſon Tort. 
(C. 1.) Who ſhall be, 


0 HAT acts make a perſon liable as executor de ſon tor! 

is a matter of law for the judge to decide; it is for the 
jury to ſay whether the acts be ſufficiently proved, 2 Teri 
Rep. g99.* 

If a man intermeddle with the goods of the inteſtate without 
taking adminiſtration, he will be an executor de /on tort, And 
the ſlighteſt circumſtance of intermeddling is ſufhcient, 2 Teri 
Rep. 97. | 

As, if he uſe, or ſell the goods of the inteſtate, R. 5 Ge 
33. 5. 


I he pay debts. 5 Co. 33. ö. 34. a Dy. 105. 6, © 


- 
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If he receive a debt due to the inteſtate, and give an acquit- 
une for it. R. Bend. 73. Dy. 166. . Me. 14. 1 And. 11. 


. 24. 4. 

: 22 the ſervant of B. ſells goods of an inteſtate, as well 
ifter as before his death, tho' by the inteſtate's direction, and 
Jcliver the money ariſing therefrom into the hands of B. H. 
may be ſued as executor de fon tort. 2 Tπ⁹m Rep. 97.* 

80, if a perſon having intermeddled in the inteſtate's affairs 
has money of the inteſtate in lis hands at the time of an action 
brought. 1d. 1bid.* ACS : 

If he caneel a bond, in which the inteftate was bound to 
another, and give his own bond for the fame ſum. N. Cro, AI. 
114. K. Ero. El. 120. 

If he diſtribute of the goods of the inteſtate to the poor. L 
166. J. in marg. 

If he milk the cows of the inteſtate. Bid. 

f he take the goods of the inteſtate to diſpoſe of at his plea- 
ſure. R. 1 And. 11. 

Or, for his own debt. Vide 5 Co. 30. ö. 


If he take an ab/e/ute bill of tale of the goods of his debtor, - 


but agree to leave them in his poſſeſſion for a limited time, and 
in the mean time the debtor dying, he take and fell the goods; 
for the debtor's continuing in poſſeſſion is inconſiſtent with the 
deed, and fraudulent againſt creditors. 2 Term Rep. 587, 

If he ſue, or anſwer to a ſuit, as executor, 7 

So, if he take the goods of the intcitate into his poſſeſſion ; 
that makes him executor de en tort, when there is no other ex- 
ecutor, or adminiſtrator. 2, Dy. 105. b. Per Dyer acc. Dy. 
166, . Adme 5 Co, 33. be Vide Off. Hr. cap. 14. R. acc. 
2 Brotunl. 183. 

If he take only a dog of the inteſtate. Dy. 166. b. in marg. 

Or, any part of his goods. N. Cre. El. (472.) 

80, if a man has ſome colour to intermeddle with the goods 
of an inteſtate, but exceeds his authority, that makes him exe- 
cutor de ſon tort : as, if a man, who has letters ad colligende 
bona, fell goods not periſhing. R. Dy. 255, 6. 

If a wife for her paraphernalia, take more than is convenient 
for her degree. Dy. 166. 6. 

80 by the St. 43 El. 8. If adminiſtration by fraud be granted 
to a perſon inſolvent, &c. who gives goods to B. or releaſes a 
debt from him to the inteſtate, . for ſo much ſhall be executor 
4e ſin tort, | 

So an huſband, who has goods given to his wife by covin, 
ſhall be charged as executor de ſen tort, R. Cro. El. 406, 810. 

Or, if an huſband, after the death of his wife executrix, has 
goods, which the, being ſole, made a gift of by covin. R. Cre. 
El. 406. My. 396. Vide 2 Lev. 223. 

So, if a man intermeddle with the goods of an inteſtate claim- 
Mg as executor, he may be charged as executor de fon tort, the 
mother be executor, who proves the will. R. 5 Co. 34. a _ 

As, if he pay debts, or legacies, or receive debts, Oc. 
5 Co. 34, 4. 

90, 
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So, if a man intermeddle, and afterwards another takes 14. 
miniſtration, he may be ſued as executor de ſor tort, R. Hy, 
Per Holt, 1 Sal. 313. | bt 

So, if he himſelf takes adminiſtration, he may afterward he 
ſued as adminiſtrator, or as executor de ſon: tort, for the goods 
which he adminiſtred before. R. Cro. El. 102. 2 Brownl, 183 
Off. Ex,. cap. 14. X. Cro. El. 8 10. | ; 

So an executor de ſon tort may be ſued, tho? he delivers the 
goods to him who afterwards takes adminiſtration. R. Crs, K. 
565,—Cont. where the adminiſtrator has adminiftred to the value 
of thoſe goods. Vide poſt, (C. 3.) Cont. where he delivers the 
goods to the lawful adminiſtrator before the action; for then he 
may plead plene adininiſtravit. Per Halt, 1 Sat. 313. ½ Typ 
Rep. 100.* 


(C. 2.) Who not. 


But if a man put an horſe of the inteſtate into his ſtable, that 
does not make him executor de ſon tort, Per Paſton, Off. Ex, 
4. 14. ; 
If he pay the funerals, or debts of the inteſtate, with his own 
money. Off. Exr. c. 14. 

If he give, or ſell the goods of the inteſtate to A. that does 
not make A. executor de ſon tort. Dub. Win. Ent. 341. end. 
cont. 2 Term Rep. 97 

So, if the owner of the houſe, where the inteſtate died, lock 
up his goods, till he can be diſcharged from them. 

So, if he intermeddle only about his funerals. Dy. 166. ö. 

Or, claim a property in the goods ; as, by gift of the inteſtate, 
or as paraphernalia, &c. Dy. 166. ö. 5 Co. 34. 4. 

Or, by writ ad colligenda bona, Dy. 166. 5. 

| Yet in theſe caſes the defendant muſt ſhew the ſpecial mat- 
ter. Ibid, 


So, if a man take goods out of the poſſeſſion of the lawful 


executor or adminiſtrator, it does not make him executor de ſin 
tort. 5 Co. 34. u. 

Or, do not take them out of their poſſeſſion, if they have ad- 
miniſtred to the value. Vide poſt, (C. 3.) 
Or, if the adminiftration was granted before his intermeddling, 
Per Holt, 1 Sal. 313. 


(C. 3.) How he ſhall be charged. 


If a man adminiſter as executer de ſon tort, he is liable to the 
action of the lawful executor, or adminiſtrator. Carth. 104 
Off. Exr. 257. 

Or, to the action of a creditor. Bid. 

[A court of equity will not decree againſt an executor d: %% 
fort, without ſetting up an adminiſtrator, Eddowes v. Deane, 
&. H. 1718. Bunb. 36.] And 
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ſhall be charged as executor generally, in the writ, and 
4 7 0 31. 4. Vide in Plater, (2 D. 2.) Fide Of. 

7. 254. 

44 i there be alſo a lawful executor, they may be joined 
in the ſuit, or ſued ſeverally. Off. Exr. 255. 

Otherwiſe, if there be a lawful adminiſtrator ; for he cannot 
be joined in a ſuit with an executor de ſon tort, bid. 

Sq, if a creditor. take adminiſtration, he may maintain debt, 
G for his money againſt him, who before his adminiſtration 
was executor de ſor tort, as well as treſpaſs, or trover for his 
goods. R. Sti. 384. | | 
” If an executor de ſon tort plead, ne wunques executor, and it be 
found againſt him, he ſhall be charged generally, as another ex- 
eutor, with the whole debt de bonis proprics. OF. Exe. 257. 

If he plead plene admini/iravit, he ſhall not be charged beyond 
the afſets, which came to his hands. Dy. 166. 6. in marg. 

A legal act done by an executor de ſen tort will bind the 
rightful executor. Ld. Raym. 661.9 by 

And therefore, he ſhall be allowed, if he pay debts to credi- 
tors. R. 5 Co. 30. 5. Per Holt, Carth. tog. 


the inteſtate in his hands to the ſame value. K. 1 Sid. 76. 

*And if the rightful executor bring trover againſt him, he 
ſhall recover only ſo much in damages, as he has adminiſtred 
unduly; and if an executor de ſon tort pay 1000. of the teſtator's 
in a bag to a creditor, the rightful executor ſhall not have tro- 
rer againſt the creditor. Ld. Raym. 661. 

So, if adminiſtration be granted, and the adminiſtrator ad- 
niniſters to the value of the goods, which the executor de en 
rt took before adminiſtration granted, the executor de ſon tort 
upon plene adminiſtravit (hall be excuſed. R. Cro. Car. 88. 

If an executor de ſon tort takes adminiſtration, all acts done by 
him before, are good by relation. Mo. 1 26. 

If 4. diſpoſes of the goods to B. for payment of funeral 
charges, and afterwards takes adminiſtration, he ſhall not have 
mmer againſt B. for the goods. R. per two J. Halt cont. 
dal. 295, Skin. 274. Vide Carth. 104. | 

[f an executor de for: tort take a term for years of the inteſtate, 
be ſhall be chargeable for waſte. R. 3 Med. go. 3 Lev. 35. 

And for the rent. Vide 3 Lev. 35. 

And upon a judgment againſt him, the term ſhall be taken 
upon a fferi facias. 2 Jon. 73. 1 Vent. 303. 

But of a term for years of a reverſion he cannot be poſſeſſed, 
ad a fale by him will be void. X. Mo. 126. 

But an executor de ſon tort cannot retain for his own debt. 
R 5 Co. 30. 5. R. Tel. 137. Mo. 527. R. 2 Mad. 51. 
D. Godb. 216, 217. *2 Term Rep. 97.* 

Yet if an executor de ſon tort afterwards take adminiſtration, 


ie may ſhew it, and then retain it for his own debt. 2 Vent. 


10. Tho? he take adminiſtration pendente lite. R. Sti. 337. 
Uf action is brought againſt A. as executor, who pleads a 

Rainer, and no affets wire; and plaintiff replies, executor de for: 

tert; 


If he pay debts with his own money, he = retain goods of 
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tert; A. rejoins adminiſtration granted puis darrein continu... 
both pleas are conſiſtent, and good. ' Vaughan v. Brown, t 
12 G. 2. And. 328.] 4 6 ; 
By the &. 43 El. 8. An executor de ſon tort ts; 
adminiſtrator, 220 had adminiſtration by — — 122 fy 
his own debt. 1 
8o the executor of an executor de fon tort ſhall not be 
by the common law, but only in equity. X. 2 Med. 293. 


CUhen an Adminiffrato? ſhall have Relief, oz be 
Relleved againſt in Equity, Vide Chancery, (2 B. i, 2) 


Pleading in Aﬀfons by, and againſt Executoy, 
02 Adminiſtratojs. Yide Abatement, (E. 14.—F, 10. 
— Pleager, (2 D. 1, &c. 10, &c.—3 L. 12.) 


Vide alſo concerning Adminiſtrator, Adminiſtration, 
(4 A. 9.) — Covenant, (B. 1. 1.—) b —Chaneey, 


A : I. 


(A) The Antiquity of the Admiralty. 


FY\HE admiral and court of admiralty have been time 

1 out of mind, and fo it was ſaid in the time of Rich, 1, 
Co. Lit. 260. | 

And this appears by ſeveral records in the time of He. ;. 
Ed. 1. &c. Co. Lit. 260. ba 4 Inſt. 145. 1 Rol. Abr. 528. 
Seld. Mare Cl. I. 2. c. 14. 

But all the commiſſions of the king before the time of king 
Jabn are loſt, Seld. Mare C. l. 2. c. 14. 

In the time of Hen. 3. he was named capitaneus dt cuſa 
marrs, &c. Seld. Mare. Cl. I. 2. c. 14. Spel. Gloſſ. 14, 16. 

In the time of Ed. 1. Ed. 2. Cc. there were three named 20. 
mirals, viz. at Yarmouth, Portſmouth, and the Weſtern or Ir; 
Coaſt. Seld. Mare Cl. I. 2. c. 14. Spel. GI. v. Admiral, p. 15 
4 In. 145. 

121 in the 15th Ed. 1. poft reditum regis ab Hiersulyma fre 
mu introduf?” videtur admiralli namen. Spel. Gloſſ. v. Admiral 15. 

Et primus admirallus Anglie videtur Richard Fitz Alan, 10 R. 2. 
Sp. Gloff. 15. | 

The name of admiral ſeems to be derived 26 Arabico Ami 
prefeftus, et Graco, d, Marinus. Spel. Gloſſ. v. Admiral 1% 
4 Inſt. 147. 
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(B) The Authozity of the 9dmiral. 


HE authority of the admiral depends upon his commiſſion. 
And he is conſtituted ſometimes for life. 4 nf. 145. 
dometimes, guamdiu egi placuerit. Ibid. N 
And by the „. 2 . & M. 2. commiſſioners of the admi- 
ralty (when it is in commithon) {hall have the lame authorities, 

kurildictions, and powers, as the lord high admiral, 


The admiral has the authority of having ſeveral officers under 


a the office of vice-admiral in ſuch and ſuch counties. 


2 Leo. 153 
The office of regiſter in the admiralty. 2 Ges. 114. 


Dub. 2 Leo. 103. Semb. 2 Leo. 114, 115. 
As to the admiral of the cingue ports, vide in franchiſes, (E. 3.) 
As to the impeachment of an admiral, vide pariiamert, (L. 31.) 


(C) Commiſioners of the Admiralty. 


Y the „. 2 V. & M. 2. commiſſioners of the admiralty 
always had, and hall have the ſame juriſdictions, authori- 
ties, Cc. as lord admiral. 

By the F. 13 & 14 Car. 2. 20. The admirai by warrant 
under hand ſeal, or any two officers of the navy, Sc. may im- 
preſs any ſhips, boats, &c. needful for his majelty's ſcrvice, 
paying ſo much per ton as merchants uſually pay. | 


(D) Perquiſites of the Admiralty. 


Y the Sr. 2 H. 5. 6. . 3. The admiral ſhall have the for. 
feiture in all caſes (out of the cingue ports) as hath been ac- 
cultomed of right to the office of admiral of Zngland. 

And therefore, by the uſual grant to have bona piratarum, the 
amiral thall have the proper goods of a pirate after his con- 
nction, R. 3. Bul. 148. Vide 1 Rol. 285. 

00, the goods of traitors, felons, felones de ſe, fugitives, &c. 
found within his juriſdiction. Sir L. Fen. 1 bol. 89, 98.* 

The admiral of right has a tenth part of all prize goods. Sir 
L. Jen, 1 val. 88. | 
73 G. 2. c. 4. J. 2. The tenth of prize goods is taken 
Way, 

All wrecks, jet/on, Aolſan, legan, derelifts, and deodandt not 
_ to he lords of manors, or others. Sir L. Fen. 1 vol. 

. 

all the goods of the king's enemies taken without commiſſion, 


won, Jbid. 
All fines and amerciaments in- the court of admiralty. Did. 


= hihes, as whales, ſturgeons, &c. Bir L. Jen. 1 vol. 
(E) 


Aud ſuch office uſually determines with the office of admiral. 
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) Juriſ dicion of the Admiralty. 
(E. 1.) For all Offences done ſuper altum Mare. 


HE admiral has conuſance, and juriſdiction of all th; 
done ſuper altum mare out of any county. 4 Inf, I34, 
Vide the St. 5 El. 5.f. 30. On the main ſea, or coaſts of the 
ſea out of any county, cinque ports, haven, or pier. Vide 4 by, 
137. | 
8 therefore, if a murder be ſuper altum mare, it may he 
tried before the admiral. H. P. C. 54. 

Or, by the St. 15 R. 2. 3. if it be in great ſhips hovering in 
the main ſtream of great rivers beneath the bridge nigh the ſea, 
Vide peſt, (E. 14.) 

But it muſt be ſuper altum mare, and not in partibus tranſms. 
rinis, H. P. C. 54. 

And the death of the party, as well as the ſtroke, ſhall he 
ſuper altum mare. Ibid. 

90 manſlaughter ſuper altum mare will be within the jul 
diction of the admiralty. Sir I. Fen. 1 vol. 93. 

Homicide per infertunium, fe defendendo, or as felo de fe upon 
the ſea, where the coroner does not inquire ſuper viſim corpurir, 
Ibid. 


So high treaſon done ſuper altum mare may be tried by the al- 
miral. Vide Stat. 28 H. 8. 13. Vide 3 Inſt. 112. 

So high treaſon, murder, robbery, Ec. upon the ſea flowing 
between the high-water, and low-water mark; for tho', upon 
the reflux, the land between high and low water is infra cpu 
comitatus, yet upon the flow of the ſea, it is within the juni 
diction of the admiral, 3 ,. 113. | 
If a man ſurrender the king's ſhip to the king's enemy upon 
the ſea, it will be treaſon, as well as if he delivered a fort, Ec. 
upon land; if it is done praditorie. Sir. L. Jen. 1 vol. 86, 

So, if he give aid, relief, or intelligence to an enemy upon 


the ſea, Sir L. Jen. 1 wel. 86, 92. 


Every offence, which will be treaſon, murder, felony, mar- 
ſlaughter, mayhem, riot, miſdemeanor, &c. if committed upon 
land, will be an offence of the ſame nature, and ſhall have tle 
fame puniſhment, if committed upon the ſea, Sir L. Je 
1 vol. 86, 97. £ | 


So piracy, or depredation upon the ſea was triable before th 
admiral. And an acceſſory to piracy is, triable before the admin, 
ſince the 87. 28 H. 8. 15. 3 Hi. 112. Sir L. Jen. 1 Vol. 94 
And by ,. 11 & 12 Will, 3. c. 7. %. 10. Perſons either ac 
the land, or by ſea, aiding, &c. any pirate to commit any Pr 
racy, Sc. if ſuch piracy, Sc. be committed, ſhall be adjudge 
acceſſaries before, and perſons on the land, or by ſea, knowing) 
receiving, &c. ſuch pirate, or knowingly receiving into ts" 
cuſtody, any goods piratically and feloniouſly taken, ſhal * 
- ) 
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goed acceſſaries after the fact, and ſhall be tried after the courſe 
of the laws of the land, aecording to the /,. 28 H. 8. c. 15.* 

By the common law, piracy by a ſubject was petit treaſon; 
but that is taken away by the H. 25 Ed. 3. 2. 3 Inf. 113. 
Hl. P. C. 77. 2 i . 
Piracy is, when a man commits a robbery upon the ſea. 
3. 113. Sir L. Jen. 1 Vel. 94. 

Is, if by violence he ſeize a ſhip or the goods of another 
upon the ſea, — him in fear. Sir I. Fen. 1 Vol. g4. 

Tho! the perſon robbed be a ſubject of a foreign prince, or ſtate 
in amity with the king. 161d. 

Or, the perſon, who robs has a commiſſion from a foreign 

prince, if he, who is robbed, is not an enemy to ſuch prince. 
Lid. 
So by the f. 11 & 12 V. 3. 7. made perpetual by 6 Ges. 1. 
10. A ſubject ſhall be a pirate, who commits piracy, &c. or act 
of hoſtility againſt another ſubject on the ſea, by colour of a com- 
miſſion from any foreign prince, &c. 

805 a maſter, or ſeaman, who feloniouſly runs away with ſhip, 
goods, &c. or yields them voluntarily to pirates, or combines, or 
attempts to ſeduce the maſter, mariners, Ec. to yield up or run 
away with themi, or to turn pirate, or go over to pirates. 

So, by this fratute, and 8 Geo. 1. 24. if any aſſiſt, or adviſe 
any to be ſo, who commits piracy, or knowingly receive, &c. 
pirates, or goods piratical, or knowingly trade with, ſupply, or 
correſpond with pirates, or forcibly board a ſhip, &c. and tho? 
he do not carry off ſuch ſhip, c. throw over-board, or deſtroy 
any part of the goods. 

By 8 G. c. 24. Perſons declared acceſſaries to piracy by 
1. 11 C12. V. 3. c. 7. are made principals, and to be tried ac- 
cording to that ſtatute, and ſuffer ſuch puniſhment as principal 
pirates. | 


vith another, take, upon the ſea, by force the goods of the cther 
enemy. R. 4 Inſt. 154. 1 Rol. 175. 

Tho they are taken and brought into England; which is in 
anity with both ſtates. 4 I. 154. 2 K. 3. 24. 

So it will not be piracy, where the man, who loſt his goods, 
vas in enmity with the king of England, 4 Inft. 154. 

Or, in enmity with the prince, who gave the commiſſion to 
the captor. Vide Sir L. Fen. 94- 8 

Tho the captor was a ſubject of the king of England, and 
wok his commiſſion from a foreign prince without licence, which 
i; not lawful. Did. 

Tho' the perſon taken be a friend, if he was brought without 
_— Fe e port of ſuch prince to have judgment there upon 


80 it is not piracy, if the taking was within a creek, port, 


. 113. Vide poſt, (E. 14.) i 


But it will not be piracy, if the ſubject of a prince in enmity 


Ve for that will be felony triable at common law. II. 756. 
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Tf it was upon the Thames; ſor it is infra comtat,y 
Per two ]. 1 Rol. 39. . | ee e ; 

By jus gentium, the taking of goods i does 
the property: Gro. de j. b. & p. J. A c. * mM 

But by the civil conſtitutior , the property may be given to the 
re-captor. Gro. ibid. ſ. 17. 

And ſo it ſhall be by the law of Spain. id. 

And therefore, where goods taken by pirates are brought t 
England, the owner may take them. R. 1 Rel, 285. Jiu 
Biens, (E.) 

By a pardon of all felonies, piracy is not pardoned. H. P. C.— 
R. Mo. 756. 3 Ii. 112. N 


So all other felonies upon the ſea are within the juriſdiction of 


Felony, &c. the admiralty: as, cutting out tongues, putting out eyes, ſo⸗ 


E. g.) 
How tried. 


domy, rape, larceny, Cc. Sir L. Jen. 1 Vel. 94. 


The trial for treaſon, murder, piracy, Ec. before the admiri 
was according to the courſe of the civil law; and for this the of. 


By the /?. 
238. a fender could not be convicted, or executed, without confeflion, 


or expreſs teſtimony. Vide St. 27 H. 8. 4. and 28 H. 8. 1;. 
And therefore, by the ff. 28 H. 8. 15. all treaſons, felonies, 
robberies, murders, Sc. on the ſea, or where the admiral hath 
juriſdiction, ſhall be tried, &c. in the realm, as if done on land; 
and commiſhons under the great ſeal ſhall be directed to the 2d 
miral or his lieutenant, and three or four others to be named by 
the chancellor, c. to hear and determine ſuch offences, after 
the courſe of the laws of this land for like offences done in the 
realm. So by the F. 27 H. 8. 4. all offences upon the ſea, en- 
cept treaſon. | 
And ſuch commiſhoners, or four at leaſt, ſhall have full power 
to inquire by jury, &c, and an indictment by them of ſuch of- 


| fence ſhall be good, and ſuch proceſs, judgment, and execution 


fhall be thereon, as for the like offence at land. 

And the jury ſhall be of the ſhire within the commiſſion, and 
no challenge for want of hundred. x 

And the perſon convicted ſhall ſuffer death, loſs of lands, and 

s, as for the ſame offence at land, and have no clergy. 

fln caſes which would be manſlaughter at land, the jury i 
always directed to acquit. Fofter 288.] 

A commiſſion directed within the juriſdiction of the cinqu 
forts ſhall - be to the lord warden, and three or four others, and 
the trial, &c. ſhall be by the inhabitants of the cingue ports, ot 
the members thereof. . 

And therefore now, the trial may be in the ſame manner, 

for an offence at common law. Vide 3 Inft. 111. 

If the offender ſtand mute, he ſhall be ſubject to paint fort # 

dure. H. P. C. 78. 3 Inſt, 114. 3 a | 

But this ſtatute does not alter the nature of the offence, which 
ſhall be determined by the civil law, but the manner ct tra 
only. H. P. C. 77. Mo. 756. 3 Infle 112. 10 
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Nor does it extend to offences within creeks, ports, &c. which 
are within a county, and were felonies at common law. H. P. 
2 77. cont. Mo. 122. a L 

And therefore, ſuch felony within a creek, c. is not ouſted 
of clergy» Ma. 756. . 

$9 it does not extend to an acceſſory, who, if it was upon the 
ſea, is triable by the admiralty, if upon land, it is not triable at 
all. H. P. C. 77. 3 . 112. 

$ it does not extend to murder, where the ſtroke was /uper 
aum mare, and the death upon land. 3 I. 48. 

And tho' the ſtatute gives a forfeiture of life, lands, and goods, 
+ makes no corruption of blood. H. P. C. 78. R. 1 Sal. 85. 


3 * 112. 


After this ſtatute, the trial before the admiral was diſuſed. (E. 6.) 
But by the /. 11 & 12 V. 3. 7. all piracies, &c. on the ſea, By = _ 
or in the admiral's juriſdiction may be tried on the ſea, ot at land, 3. 2. and 
in his majeity's iſlands, plantations, Cc. to be appointed by com- 4 G. 11. 
miſſion, under the great ſeal, or ſeal of the admiralty, to his 
majeſty's admirals, vice-admirals, rear-admirals, Judges of vice- 
almiralties, commanders of ſhips of war, or any of them, and 
ſuch others by name as the king ſhall appoint, 
And ſuch commiſſioners or any of them, by warrant, &c. may 
commit any accuſed of piracy, c. on oath, and may aſſemble a 
court of admiralty conſiſting of ſeven perſons. 
But by the /. 4 G. 11. pirates may be tried by 28 H. 8. 15. 
15 well as this act; and ſhall be debarred of the benefit of 


dy. 
(E. 7.) For all other Matters ier altum Mare. 


50 the admiralty has juriſdiction of all other matters done 
upon the high ſea: as, of flolſan, ligan, &c. 1 Sid. 178. 

By the fs 13 R. 2. 5. it is allowed, that the admirals and their 
deputies may meddle of things done on the ſea, as uſed in the 
ume of Ed. 3. the king's grandfather, 

80 by the ft. 5 El. 5. /. 30. In matters on the main ſea, or 
coaſts of the ſea, not being part of the body of any county, nor 
vithin the cingue ports, nor in any haven, or pier. 

And if it be between high and low water mark when the ſea 
lows; for then it is ſuper altum mare, tho upon the reflux it bo 
fro corpus comitatus. 3 Inſt. 1 13. 

90 if it be, when the ſhip is at anchor in the road of Grinee, 
Ec, if it be alledged ſuper altum mare; for the ſhip may anchor 
won the ſea, and the foreign port perhaps is not within land, as 
aportin England is. R. 1 Rel. 250. | 


(E. 8.) For a Truce, or Safe Conduct broken. 
8e, by ancient cuſtom, the admiralt; had juriſdiction to ee- 


qure of all offences ſuper altum mare, contpary to a truce, or ſafe- 
Vor. I. C © con- 
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conduct of the king. Adm. by the Pf. 2 H. 5. 6. Sir I. 2 
1 vel. 96. ; 

And now by the ſame ſtatute 2 H. 5. 6. the king by letters 
patent may appoint a conſervator of the truces, ſafe-condudz, ty; 
who, by authority of ſuch patent, and by commiſſion of the ad. 
miral, may enquire of all offences againſt them, upon the main 
ſea; the determination of the death of a man, and execution of 
the ſame being reſerved to the admiral. 

And by the ſame ſtatute, ſuch confervator (having two learnes 
in the law aſſociate in his commiſſion} may enquire within the 
body of the county, and liberty of his port, of any offence done 
there againſt ſuch truce, and king's fafe-conduQ, 


(E. 9.) For Prize Goods. 


So by the ,. 13 C 14 Car. 2. 14. account for priz 
Sc. — 4 out of the act of indemnity, and el l d. 
crown, and ſecurities for them, or any thing relating to prizes, 
ſhall be under the juriſdiction of the admiralty : but this was re- 
pealed by the //. 16 & 17 Car. 2. 6. as to account by admin, 
vice-admiral, maſters of ſhips, or mariners. 

And therefore, if a ſentence be there for a ſhip, or goods as 
prize, a prohibition does not go upon a ſuggettion, that it wi 
not prize, or that it was acquired upon land. R. Carth, 474. 
*Vide Mollay de Jure Mar. 1 vol. 5 7. ä 

The common juriſdiction of the admiralty is limited to thing 
done ſuper allum mare; but in matters of prize, the juriſdiction 
depends not on locality, but on the ſubject, which is governed by 
the jus belli, and not by the rules of the common law, and be- 
longs excluſively (with alt its conſequences) to the admiralty, 
Dong. 594. et infra.* 

And they may give reparation in damages for perſonal in. 
juries received on occaſion of a capture as prize. 1d, Vid. 
And the admiralty may enquire, if any defraud the king of 
prizes, or the admiral of his tenth part, or buy, or receive 
prize-goods, or break bulk before they are condemned as prize, 
or there be a decree for an appraifement or ſale, Sir L. je, 
1 vl, 88. | 

*By the ſtatute 13 G. 2. c. 4. The flag officers, commander 
and other officers, ſeamen, marines, and ſoldicrs on board every 
{hip of war in his majeſty's Pays ſhall have the ſole intereſt and 
property in every ſhip and merchandize, which they ſhall take attcr 
the 4th of January 1739, in Iiurepe; and after the 24th day r 
June 1740, in any other part of the world (being firſt adjudges 
lawful prize in any of his majeſty's courts of admiralty, 
Great Britain, the plantations, or elſewhere,) to be divided i 
ſuch proportions, as his majeſty, his heirs and ſucceſſors, fal 
think fit to order and direct, by proclamation, to be iſſued ict 
that oſe. /. 1.* | 

ad the 5d high admiral, or the commiſſioners for cue. 


cuting the office, for the time being, or any three or * - 
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em, or any perſon or perſons in any part of America, or elſe- 
where, ſhall, at the requeſt of any Britiſb owner, giving ſecurity, 
. cauſe to be iſſued in the uſual manner, to ſuch perſon as the 
owner ſhall nominate as commander, a commiſſion, or letter of 
mark, to take the ſhips or veſſels of his majeſty's enemies : and 
ſuch ſhips, &c. ſo taken, being adjudged lawful prize in any of 
the courts of admiralty before mentioned, ſhall wholly belong to, 
and be divided among the owner or owners, and the ſeveral per- 
fons on board the ſhip commiſhoned, aiding and aſſiſting in the 
capture, in ſuch proportion as ſhall be agreed on between the 
owners, and the perſons on board. / 2.“ 
for the mode of proceeding in the adjudication of prize or no 

prize, See the ſtatute at full length, and Doug. 614. et infra, 
where it appears, that the prize court is of a nature totally 
diſtin from the common court, called the 7:/ance Court.“ 

[By 13 G. 2. c. 4. /. 17. Flota ſhips, galleons, and regiſter 
hips, bound from Buenos Ayres or Henduras, ſhall be tried and 
condemned only in the high court of admiralty.] 


(E. 10.) For a Contract ſuper altum Mare. 


| So the admiralty ſhall have juriſdiction upon contracts made wi yen 
ſuper altum mare, R. Cro. Car. 296.* walls a. 


And if the contract be good by the law of the admiralty, a lowed 1 * 
libel may be there upon it, tho” the contract be not allowed by — 
the common law: as, if the maſter of a ſhip hypothecate the *Yide Man- 
ſhip for tackle, or victuals, without the aſſent of the owner, fs - — 
R. 1 Rol. 5 30. I. 35. Hab. 11, 12. ot 

So he may hypothecate the goods, or the ſhip. 1 Sal. 34. of Cr. car. 

[He may hypothecate her during the voyage, but not before it _—_— 
begins. Leſter v. Baxter, P. 12 G. Str. 695. *1 Lord Raym. 578.*) referred to 

[The maſter, for expences, &c. abroad, may hypothecate the #3 in this 
ſhip, and alſo make the owners liable, Samſiun v. Braginton, babe are faid 


ot to be 
N 1750. 1 Vezey 443. rodicial; and 
And every contract of the maſter, by the law marine, im- 1. 
ports an hypothecation. 1 Sal. 34. 2 


*And tho' the contract for repairs be made upon the land, and that edition. 
the money paid there, yet, as the cauſe of hypothecation ariſes 
en the ſea, by reaſon of tempeſt, &c. the ſuit ſhall be in the ad- 
miralty court, Per Holt. 1 Lord Raym. 152.“ 

80, tho' the hypothecation be by bill of ſale of part of the ſhip. 
2 Lord Raym. g82.* 

So, if the maſter ranſom the ſhip and goods taken by an 
enemy, or pirate, it will be an hypothecation to himſelf for the 
ranſom, Semb., Mad. Ca. 12. | 

*And he may libel the ſhip in the admiralty for repayment of 
the ranſom money. 1 Lord Raym. 22. 2 Lord Raym. 9 34. 

So, if the maſter of a ſhip within age embezzel goods de- 
lIvered to him to be carried to any port, there may be a libel 
2Zanſt him in the admiralty, tho? he be an infant. R. 1 Rel. 530. 


. 40, 
8e 90, 
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So, if the maſter of a ſhip, and the mariners commit piraey 
without the notice, or aſſent of the owner, the ſhip ſhall be for. 
feited by the admiral law, of which our law takes notice. 
1 Rol. 530. I. 25. | F 


(F. 13.) But the maſter cannot ſell the ſhip, without the aſſent of the 
What get, owners, tho” it be in imminent danger. Per Hales, 1 Sid. 453. 
*1 Lord Raym. 15 2.5 
So, if the maſter contract, without an expreſs hypothecation 
it ſhall not be allowed to be ſued by the law marine. R. 1 Sal. 34, 
*2 Lord Raym. 806.“ 
So, if the maſter hypothecate the ſhip for money not taken ſor 
the tackle, victuals, Sc. of the ſhip, it ſhall not be allc wed. 
R. Mo. 918. Hob. 12. 8 
[If repairs are done to a ſhip in England by order of the maſter, 
there is no lien on the ſhip, or the money it is ſold for. Buxton, v. 


Snee, M. 1748. 1 Vezey 154.] 


(E. 12.) By the Law Marine, 


Lows of So the admiral ſhall have juriſdiction of, and may puniſh every 

Oleron. offence, ſuper altum mare, which is puniſhable by the laws of 
Oleron, the law of the admiralty, or the law, or ſtatutes of the 
realm. 

The laws of Oleron are the ancient uſages generally received, 
which Rich. I. in his return from the Holy Land to Oleron reviſed 
and approved for matters marine, and which all the people of the 
Weſt afterwards received for thoſe affairs. Sir L. Fen. I val. 8). 

And by theſc laws ſhall be puniſhed, all who take upon them 
the conduct of ſhips as maſters without ſkill. Bid. 

Maſters, who do not pay wages to the mariners, or do not treat 
them with humanity when wounded, or fick. Bid. 

Mariners who are ſtubborn, thieviſh, mutinous. 16:d. 

Who ſteal buoys, or cut buoys-ropes. Sir L. Jen. 1 val. 87, 90. 

Who take goods caſt away not wrecks, which ought to be 
reſtored to the owners, the ſalvage being deducted. Sir L. Jen, 
I v2l. 87. 


* 


(Z. 13.) By the Uſages of the Admiralty. 


8o by preſcription, and by the S. t Eliz. the admiral has the 
conſervancy of the great and navigable rivers, and may enquire 
of thoſe who take fiſh with unlawful nets, Cc. or deitroy the 
ſpawn. Sir L. Jen. 1 vol. 88, 96. N 

If foreigners take fiſh upon the Engliſb coaſt, without the l- 
cence of the king, or admiral. Sir L. Jen. 1 vol. 88. 

If any are guilty of a nuſance to the ports, or navigabie ret. 
Sir L. Jen. 1 vol. 88, 96. 

Regrate, or foreſtall victuals upon the fea. Bid. 


Mike 
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Make a confederacy; as, by labourers, Cc. that they wil! not 
work but at ſuch times, for ſuch a price, or not kinith what 
others begun, Sc. Sir J.. Fen. 1 wil. 95. 

Or, confederate upon the ſea to receive goods, or deliver them, 
to import or export them in fraud of the cuſtoms, 1:4. 
To diſobey the maſter, c. obſtru ſervice, Sc. Bid. 
if the commander of the navy neglect his duty in requiring the 
ſalute of the flag, &c. Sir L. Fen. 1 vol. 88, 95. 

Or, ſurrender a ſhip, Qc. to a Turk, pirate, Cc. without fight- 
ing. Sir L. Jen. 1 vol. 97. 


(E. 14.) Juriſdiction by the Sr. 15 R. 2, 3, Sr. 


So by the /f. 15 R. 2. 3. of death of a man, or mayhem done 
m great ſhips, hovering in the main ſtream of great rivers, be- 
neath the bridge of the ſame rivers nigh the ſea, and in no other 
place of the ſame rivers, the admiral ſhall have conuſance. 
Ace. 4 Inſt. 135. So by the ff. 13 Gar. 2. 9. /. 36. for offences 
within that ſtatute, 

And alſo to arreſt ſhips in the great floats for the great voyages 
of the king, and of the realm. 

And therefore, for the death of a man, and mayhem, in ſuch 
ſhips, the admiralty ſhall have juriſdiction, though it be % 
corpus comitatus. Semb. 4 Iii. 135, 137. 

80 by the Hat. 28 H. 8. 15. in haven, river, creek, or place, 
where the admiral hath, or pretends to have juriſdiction, hoc 2/2, 
upon the flow of the ſea between high and low water mark; for 
tho' it be infra corpus comitatus upon the reflux, it is infra juri/- 
diFicnem of the admiralty upon the flow. 3 . 113. 

But offences in an haven, river, creek, or other place % 
arpus comitetus are triable by the common law. 3 1». 113. 
Vide fl. 5 El. 5. fe 30. 

And all ports and havens in England are infra corpus comvtatus. 
Per Cook, Godb. 261. . 

So, land inter fluxum et refluxum maris, when not covered by 
the water. Semb. 2 Rol. 157. 

And therefore, the admiral cannot proceed for a robbery upon 

the Thames, R. 3 Bul. 28. 

Nor, upon any coaſt, ſhore, or harbour. R. Me. 892. 

But the juriſdiction infra primes pontes thall be only for death, 
or mayhem. Hob. 79. 

And it was ſaid, that the words in the /. 15 R. 2. 2. (infra 
primos pontes } ought to be conſtrued, between the jirfl points, viz. 
tie Land's End; for where a man can ſee from the one fide of 
tie water to the other, it is infra corpus comitatus. Ow, 122, 3. 


demb. 4. Init. 135. 


Cc 3 1 
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(E. 15.) Juriſdiction for Mariners Wages, c. 


So, ſometimes, a juriſdiction is allowed to the admiralty, thy 
the thing ſtrictly does not ariſe upon the ſea : as, if there he 3 
ſuit for for mariners wages; for they may ſue there jointly, and 
the law marine adjudges when they are forfeited. R. C. 

*(Vide : Car. 296.“ Per two. J. cont. Mallet, acc. Ray. 3. R. 1 Vent, 146, 
— 343. R. 3 Lev. 60, 1 Sal. 31, 33. 2 Mod. Ca. 379. 
34 edition 2 + OO, 

of Cre. _ And the ſhip is the debtor, and by the law of the admiralty, 
OE they may attach her, which by the common law they cannot do, 
referred to 1 Lord Raym. 577." 
oe cy, of *And they may libel the ſhip, tho' all the work was done in 
bot ta be the river, if they did it in conſequence of being hired for an in- 
judicial; and tended voyage, which was never performed. 2 Ld. Ray. 1044.* 
— wig 80, tho' the defendant alledge that the place upon the arrival, 
omitted in at which the plaintiffs intitled themſelves, was not a port of de- 
that edition. Hyery, and the admiralty refuſe to allow the allegation, yet no 
prohibition will be granted, for the adrairalty is the proper judge 
of that matter. 2 Lord Raym. 1247.* 

[The admiralty law for wages (as that freight is the mother of 
wages, that none are paid whilſt loading and unloading) may be 
ſuperſeded by ſpecial agreement. Campion v. Nicholas. MH. 7 6. 
Str. 405. ; 

80 for _ of the mate; for he is as a mariner. R. 1 Sal. 33, 
* Lord Raym. 398, 632.* 

If the mate becomes maſter during the voyage, he may ſue in 
the admiralty for the wages whilſt mate, but not whilſt maſter, 
Read v. Chapman. T. 5 & 6 G. 2. Str. 937.] 

[A carpenter may ſue for wages. Wheeler v. Tbompſen, 7. 
12 G. Str. 707.4 

[A boatſwain may. Ragg v. King, H. 3 G. 2. Str. 858.) 

Tho' there be a contra q, or charter- party made for them upon 
land. R. 3 Lev. 60. cont. 1 Sal. 31. acc. Sir L. Fen. 80. 
( Argument on admirelty juriſdiftion.) id. infra, that this is nit 
law. * | 

Tho? the contract be for a ſum in groſs, to carry the ſhip from 
Portſmouth to London. R. 1 Vent. 343. 

Or, there be any ſpecial agreement, or deed for them. R. Cont, 
1 Sal. 31. 

ml, till ſuch agreement is diſallowed. 2 Mod, Ca. 379. 

*The caſes in 1 Salk. 31. & 2 Str. 968, are expreſs, that 
where there is a ſpecial agreement, by which the mariners are to 
receive their wages in any other manner than uſual; or if the 
agreement be under ſeal, ſo as to be more than a parol agreement, 
in ſuch the admiralty has no juriſdiction. But if the commn ond 
uſual agreement, generally made by parol, happen to be put into 
writing, merely, without ſeal, or the addition of any fpecial 
agreement, it is no more than a memorandum of the rate ct 

| ; wages, 
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wages, and does not take away the juriſdiction of the admiralty. 
Per Lord Mansfield, 4 Burr. 1944. Vid. 2 Lord Razm. 1206.* 

If the mariners have executed a deed to forfeit their wages in 
certain circumſtances, the admiralty may try whether the deed 
was frandulent or not. Buck v. Atwword P. 13 G. Str. 761. 

But a ſuit ſhall not be allowed in the admiralty for the wages of 
the maſter ; for his contract is founded upon the credit of the 
owners, not of the ſhip. R. 1 Sal. 33. Carth. 518. 2 Sho. 86. 
Sir L. Jen. 81. Ragg v. King, H. 3 G. 2. Str. 858. 

Nor by the executor of the maſter. 1 Ld. Ray. 576.* 

[But if he lays contract infra fluxum & refluxum maris, infra 
juriſdifionem curiæ amiralitatis, it is well. Barber v. Wharton, 
M. 13 G. Ld. Raym. 145 2.] 

So the admiralty has juriſdiction, if there be a ſuit againſt the 
ſhip itſelf in the admiralty for the building, mending, ſaving, or 
neceſſary victuals for the thip. R. Cre. Car. 296.+ Ad. Mo. 918. 

So, if the ſuit be for annoyance or impediment to the naviga- 
tion of the ſea within a river. R. Cro. Car. 296. 

So, if the ſuit be for the reſcue of a ſhip, &c. taken by pro- 


their juriſdiction. R. S/ i. 171. 1 Ld. Ray. 446.“ 

If the ſuit be there upon a bond given for an appearance there, 
Cn. El. 685. Vide paſt, (F. 8.) 

If the ſuit be there upon an expreſs hypothecation of the ſhip 
for tackle in partibus tranſmariniss 1 Sal. 34. R. 1 Sal. 35. 
Dub. 3 Mod. 244. Acc. Mo. 918. Hob. 12. 

Or, for victuals carried from the land to the ſhip upon the ſea, 
and fold there. Per Dad. Lat. 11. | 

*Tho' a pilot be a mariner, yet he cannot ſue in the admiralty 
for wages for piloting a ſhip from Sea Reach to Deptford, both 
being within the body of the county, and therefore out of the 


admiralty juriſdiction. 2 1/1. 264.* 


K. 16.) Where a Foreign Fact is neceſſary to be certiſied into 
England. 


A matter of fact done beyond ſea not being known here, a 
writ was directed to the earl of Holland, to enquire what goods 
were embarked there. 1 Rel. 530. J. 15. 

Vide poft, (E. 20.) 


(E. 17.) Execution of a Foreign Sentence. 


80 a ſentence of the admiralty in partibus tranſmarinis may be 
rxecuted by the admiralty here, upon the receipt of letters miſſive 
for that purpoſe. R. 1 Rol. 530. I. 5, Agr. 1 Vert. 32. 
1 Sid, 320. 1 Lev. 267. 

And, tho' the party be impriſoned by proceſs of the admiral 
here, in execution of a foreign ſentence, he tball not be aide 


upon an habeas corpus. R. 1 N. 530. L. 5. 
Cc 4 | Tho 
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ceſs of the court. R. 1 Vent. 1. if the original cauſe was within of Cre. Car. 
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(Z. 18.) | 


Pr oceſs, 


(E. 19.) 
Caution. 


4 


inf . 


Tho' the ſentence of the admiralty in partibus tranſmarin; 
executed here, was for a matter upon land, yet a prohibition FR 
not go to the admiralty here, which executes ſuch ſentence i 
nothing further is done. Semb. 1 Lev. 267. For the court 15 
give credit to the ſentence there. R. Ray. 473. Vide Shin, 59 

As, if a foreign admiralty adjudge a ſhip to be a prize, aud 
after a ſale here upon land, there be a ſuit for an account, a pro- 
hibition ſhall not go; fer it is only an execution of the ſentence, 
which adjudged it to be a prize. Semb. 1 Sal. 32. J 
Ray. 893, 936.* be. ; 

But if there be a ſuit in the admiralty, to execute a ſentence in 
a foreign court not final, a prohibition goes. 1 Sig, 418, 
1 Lev. 267. 1 Vent. 32 

So a ſentence in the admiralty will be final; and the pr 
of a ſhip, taken upon the ſea after a determination there, ſhall 
not be tried in trover. R. 3 Mod. 194. Vide Sho. 6. Carth, 32. 
Skin. 59. Ray. 473. 

»The ſentence of a foreign court of admiralty is concluſive 
againſt all the world, in all civil ſuits, as to all matters within its 
juriſdiction, and decided by the ſentence. Doug. 575. 

*But it is not concluſive as to any point not making the 
foundation of the ſentence. 1d. B.“ 


So after an acquittal for murder in Portugal, the party ſhall 
not be tried here. 3 Med. 194. 


So, after a ſentence there, it ſhall not be examined here in 
equity. 1 Ver. 21. Ca. Ch, 237, 8. 


But before ſentence, by conſent to waive the proceeding there, 


it may be determined here. 1 Ver. 21. 2 Ca. Ch. 15» 


(E. 18.) The Manner of Proceeding in the Admiralty. 


e firſt proceſs in the admiralty is againſt the ſhip, and goods, 
Godb. 260. 


And no other proceſs can be executed upon the water. Sir 
L. Jen. 1 vol. 82. 


After the execution of proceſs, the defendant ſhall give caution, 
or ſecurity. God. 260. 

And the caution may bind the heirs; for, by the civil law, 
that comprehends his executors, or adminiſtrators. Gadb. 261, 


If a libe} be founded upon a contract regiſtred beyond ſea, the 
plaintiff upon his oath exhibits his copy, which the defendant 


muſt confeſs or deny, Sir L. Jen. 1 vol. 82, 


If he confeſs it, it is ſo much a proof of the inſtrument, that 


the court will adjudge upon the contents. Bid. 


If he deny it, the plaintiff ſhall have a commiſſion pro ſcrutini, 
upon which the copy exhibited, being examined with the original 
in the hands of a public notary in the foreign country, who is 
certified by a magiſtrate to be a man of credit, the inſtrumeut 
exhibited has an authentic proof, id. 


Lad 


44 


ADMIRALTY. 


Ty the libel the defendant ought to make anſwer. 


uu, and if it be refuſed, or determined contrary to a ſtatute, a 
rohibition ſhall go: as, the ſtatute of limitations. R. Hurd. 502. 


Execution in the admiralty may be againſt the perſon of the 
Jefendant. Per Colt, Godb. 261. 

And he may be taken upon it, in any county in England. Per 
andert, Sin. 93. 

And the admiralty may chuſe his priſon as they pleaſe. Sav. 12. 

And if any one be committed to any perſon, as the ſervant of 
another, the maſter ſhall anſwer for him. Did. 

If x perſon, taken in execution upon a ſentence of the admi- 
ralty, bring an habeas corpus, he ſhall not be diſcharged, if the 
cauſe do not appear out of their juriſdiction, tho irregular ; for 
he ought to have made an appeal, Sri. 129, 

If by the ſentence the ſhip, Oc. are to be ſold, the plaintiff, 
or his executor may inſtitute a ſuit againſt any, who has ſails, Cc. 
in his cuſtody, Carth, 166, | 

But execution out of the admiralty ſhall not be againſt the 
hands of the defendant, Per Coach, Gadb. 261. 


As to the court of admiralty in Sccrland, wide Scotland, (D. 12.) 
F. 1.) CUhen the Admiralty has no Jurilſdition. 


UT the court of admiralty has no juriſdiction in any 
cauſe which ariſes upon land, or within any county, 
4 Infl. 134, 135. 

And by the . 13 R. 2. 5. it was enacted, that the admiralty 
meddle not with things done in the realm, but only on the ſea. 

By the 15 15 K. 2. 3, all contracts, pleas, complaints, Sc. 
ailing within the body of the county, as well by land as by water, 
and wyeck of the ſea, ſhall be determined by the laws of the land, 
and not before, or by the admiral. 4 Inf. 134. 

And by the /. 2 H. 4. 11, the party grieved by any ſuit con- 
way to the fl. 13 R. 2. ſhall have an action on the\ caſe againſt 
the proſecutor, and recover double damages, and 10 /.\to the king. 

And if a ſuit be there for a matter out of their Juriſdiction, 
the party is in danger of a premunire. 4 Infl. 139. 

For, if by the libel it appears to be out of their juriſdiction, 
an indictment for a premunire lies upon the fl. 13 & 15 R. 2. 
Enz. 2 Leo. 182. 

But not, where the admiralty has a colour of juriſdiction. 
R. 2 Lo. 183. 

So the admiralty cannot aſſeſs a fine; for it is not a court of 
record, but proceeds according to the courſe of the civil law, 
K. 12 Co. 104. 4 Inft. 135. * | 

Nor can they take a recogniſance. 4 Inf. 135. Dab. Godb. 260. 
Vide poſt, (F. 8.) 

A writ of error does not lie upon the ſentence there, but an 


Apeal. 4 Inf, 135, Vide Pat, (G) But 
| u 
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(F. 21.) 


He may plead matter for his diſcharge, which will be good by Plea. 


(E. 22.) 


Execution. 
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eg they ns. take a ſtipulation in nature of bail by recopy; 

„and the party may ſue there upon it. R. Ray. 78. // 

2 Ld. Ray. * , 1 an 
So they may take a ſtipulation for ſecurity from part 

to anſwer to 8 other owners, who refuſe to join in the voyage 

the value of their intereſt in the ſhip, if it be loſt. Cont, Carth, 26 

But there the Qecurity was by recogniſance. Semb, acc. Ila 


Ca. 162. Sem. per B. R. between P. 53 GC. 2. 

and there wer cited a caſe between 2nd 
and a caſe between 

and to be ſo determined. R. acc. per Exh, 


Acc. os g. 197. Vide Ld. Ray. 223. 235. 1286. acc. bf 
1 Wil. 101. acc.“ 

[If a man be libelled for piloting a ſhip contrary to „tat. 3 C. 
which enacts that none gal por a ſhip 3 — 22 1 the 
Thames, before he ſhall be examined, approved, and admitted 
into the ſociety of Trinity-Houſe, under a penalty of 10 J. and v 
be ſued in the court of admiralty of the Cinque Ports, if the offen- 
der be found within their juriſdiction ; and it appears that he hat 
been admitted, and afterwards removed and expelled, he is not 
within the words nor meaning, and prohibition ſhall go. Pia 


v. Hopper, H. 6 G. Str. 249. N. B. This is altered by ſt, 
7 G. Co 21. þ. I4«] 


( F. 2.) Prohibition; When it goes. 


(F. 2.) So, upon motion, after a ſuggeſtion, that the ſuit in the 2d. | 
- —_ miralty is for a matter out of their juriſdiction, and after ver af 
2 thing or the libel, and day given to the party, a prohibition goes. 4 hf, i 
within the 135, 6. Vide Prohibition. 
— the As, if the libel there be upon a contract, plea, or complaint 
made by water, or by land, within any county of the kingdom, 
R. 4 Iii. 134, 135. 1 Rel. 531. J. 32, 532. J. 35. K 
2 Brownl. 37. R. 1 Leo. 106, 7. Ow. 123. 
As, within any port or haven for tho it be within the fur 
and reflux of the ſea, and below the firſt bridges, yet the pon, 
or haven, is within the body of the county. 4 ff. 138, 141. 
Mo. 892. R. 2 Rol. 49. 
Or, upon the river of Thames. 4 Inſt. 139. 1 Rol. 531.435 
R. Mo. 916. 
Or, in a place above the low water mark. 4 Lift. 139, 140 
Or, in any water, where one may ſee from one ban? to tit 
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n 
. other. 4 Infl. 140, 141. Ow. 122, 3. Mo. 892. 
„ In any coaſt, ſhore, or harbour. R. Mo. 892. up 
1 So if the libel be for a ſhip itſelf being in a port or haven, 7 


prohibition goes. R. 2 Cro. 5 14. ö 
| Or for arreſting a ſhip in any port, unleſs it gives ſecurity c 
4 to trade to the Indies, Ray. 490. 
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[| Or, for flotſan within the body of the county. 1 Sid. 17% 1 
$$ Vide poſts (F. J.] [Who a 
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v. Nappier, M. 7 G. 3. 43. A. 1944.1 


80, if the libel there be for a matter done upon land in partibus 
jranſmarinis : as, upon a contract in Spain, Dantzict, the IV H- 
Indies, Cc. R. Hob. 11. 79. R. 4 Inft. 134, 139. 
| Rel. 528. J. 594 529. J. 22. 531. J. 25, 30, 45. K. Cros. 
(Car. 603. cont. Cro. Car. 296. Per teu J. Fl. cout. 2 Brownl, 
10, 16, 37. Dub. 2 493, 497. Sir L. 
a 8 

80 if the libel be againſt the ſhip and owners, a prohibition 
les quead the owners. 2 Ld Raym. 984.% 

Or, upon an indenture, bond, or ſpecialty made upon land 
in partibus tranſmarinis : R. 4 I. 134, 14% Semb. cont. 

Leo. 232. ; 
| 80, the libel be upon a charter- party, which obliges him to 
do a thing beyond ſea. R. 4 Inft. 135. Debated but not R. 
Cab. 385. Vide poſt, (F. 4.) 

Or, upon a charter-party to go to parts beyond the ſca. 


* 12 Co. 104. 


41. 139. 3 
$o, if the libel be for trees cut dawn in Spain, 1 Nol. 133. 
So, if the libel be upon a bill of exchange payable in London, 
for merchandize in France, &'c. R. 1 Rel. 533. J. Zo. 


80, tho' the thing be done ſupra altum mare, if the original of 
the act was upon land: as, if a promiſe, or agreement, be made 
upon land, that the ſhip ſhall ſafely go her voyage, and'ſhe 1s loit 
ſuper altum mare. 4 Inſt. 139. 

Or, if there be a policy of aſſurance upon land to the ſame 

intent. 4 Inſt. 142. : 
So, if there be a covenant, or agreement to do a thing, and 
the breach is made upon the ſea; for the contract and breach 
ae both requiſite to maintain the action. R. 1 Rel. 5 29. J. 15. 
Hob, 212. R. 1 Vent. 32. 

So, if the charter-party, covenant, Cc. require the thing to 
be done upon the ſea. R. 1 Rl. 533. I. 5. 4 Li. 139. 

So, if a contract upon the ſea be written, and executed upon 
the land, and afterwards broken upon the ſea, R. 1 Kal. 532. 
10. Hob. 212, 

So, if the ſuit be for taking ballaſt without the licence of the 
Trinity-company, who claim the ſole ballaſting of ſhips by the 
king's letters patent. R. 2 Brownl. 13. 


So, if the action be founded upon an act, which is done partly 
upon the land and partly upon the ſea: as, if a ſhip is taken upon 
the ſea, and carried to a place within the body of the county. 
4ſt, 140. 
If a contract made upon the ſea be written, and ſcaled upon 
the land. R. 1 Rel, 529. J. 5, 10. 532. J. 20. Fob. 212. 
If a contract be upon land, for the tackle of a ſhip upon the 
ſa R. 1 Sal. 34. 

Yet 


ö 


contract for wages is ſpecial, or under ſeal. Ile 


KR. 


395, 


(F. 3.) 
For a mat- 
ter upon 
land in pare 
frbus tranſ- 
mar inis. 

* (Vide 
Mantifſa at 
the end of 
the 39d edj- 
tion of Cra. 
Car. where 
the reſolu- 
tions re- 
ferred to ay 
in this page 
are ſaid nog - 
to be judie 
cial 5 and 
they ars 
«ccordingly 
omitted in 
that edi- 
tion.) 


(F. 4.) 
If the ori- 
ginal be 
upon land, 
tho' the a& 
be come 
pleted 
upon the 
lea. 


(F. 5.) 
Or, the a& 
was part 
upon the 
land, and 


part upon 
the ſea, 
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Yet if the libel be founded upon one ſingle continued act, whith 
was principally upon the ſea, tho' part was upon land, ; proki. 
bition will not go: as, if the maſt of a ſhip be taken upon the 
ſea, tho! it be afterwards brought to ſhore, K. 1 Rl, 533. 1. 

If a contract upon the ſea is only written upon the land, wit, 
out putting a ſeal to it. 1 Rel. 529. J. 13. Hob. 212. 

If a libel be for reſtitution of money agreed upon the ſea to h 
paid for the ranſom of a ſhip from pirates; the” it was borroyes 
afterwards for payment, upon land. R. Hard. 183, 

If a ſhip be taken by pirates upon the ſea, tho? afterward; (4 
by them upon land; for their ſeal is null. 1 Vent. 308, 1 14 
Raym. 271.“ 


6.) So, if a libel be for a matter, when the original was upon the 

Or, aſter an ſea, but afterwards there is an act upon the land, whereby the 
act upon the property is altered: as, if goods taken by pirates are ſold u 

ſea, , 8 oy p : pon 

perty is al- the land in market-overt, and the vendee is ſued in the admiral, 

teredupon a prohibition goes; for the property ſhall be determined by the 

Geland, common law. R. 1 Kal. 531. J. 52. 530. J. 50. R. on, 

2 Sand. 260. But there the ſale was not in market-overt, R, 

acc. 2 Brownl., 29. Vide infra. 

So, if goods confiſcated in Spain, are ſold upon land. 1 Ry, 
529. J. 30. 532. J. 5. K. Hob. 212. 

If the mariners commit piracy, whereby the ſhip. is forfeited, 
and ſeized, and at the return the owner takes the tackle, for 
which he is ſued in the admiralty. R. 1 Rel. 532. J. 40. 

[A prohibition ſhall go to a ſuit for ſeaman's wages if the ſhip 
is ſeized and condemned, not if the claimant ſubmits, compounds, 
and pays a fine. Minnett v. Robinſon, MH. 1722. Bunb. 121. 

If the maſt of a ſhip taken upon the ſea and brought to 
ſhore, be ſeized by B. upon the land. X. 1 Na. 5 33. J. 10. 

If a ſhip, taken by enemies upon the ſea, be afterwards re- 
taken, whereby the property is altered, it ſhall be tried by the 
common law, Semb. 1 Vent. 174, 308. R. 2 Brownl, il, 
4 Inſt. 154. | 

If the ſails, or tackle, of a ſhip be ſold or pledged upon land, 
Sho. 178, 179. 

Yet, where the admiral has conuſance of the principal, he ſhall 
have juriſdiction of the incident: as, if goods taken by pirates 
are ſold upon land, there may be a libel againſt the vendet in 
the admiralty. R. 2 Sand. 260. 1 Vent. 173, 4. 308. 2 Lev. 2j. 
R. Cro. El. 685. 

So there may be a libel in the admiralty, if a ſhip taken upon 
the ſea be ſtranded or damaged, in the haven. R. 1 Sid. 30, 
R. 1 Lev. 243. 

So there may be a libel by the owner of the ſhip for the ſal 
and tackle, tho' they are upon land; for they belong to the ſlips 
R. S550. 179. 


cr. 7) So, if there be a libel upon the admiralty for a wreck; for if 
If the fuit the ff. 15 R. 2. 3. wreck is expreſsly mentioned to be determined 


1 by the law of the land. 4 12f. 134, 154. | 95 
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So, if the libel there be for goods floating upon the. ſe 
frerwards caſt upon the land ; for that 1s wreck. R. 1 X, and 
ol, r. 
50 if the libel be for farſan, when it was wreck, if that be 
ſuggeſted, 2 prohibition goes. R. 1 Kol. 529. J. 25. R. 
Med, 294» 
; Ii the fbel there be for the goods of a pirate, which are granted 
to the admiral. R. 3 Bul. 148. 


So, if the ſuit there be to avoid a deed, patent, or grant, &c. 

Tho' it be a patent by the admiral himſelf of the office of vice- 
alniral; for the validity of the grant ſhall be determined by the 
common law. Semb. 2 Leo. 103. 


- 80, if the ſuit there be upon a bond, tho' made upon the ſea, 
he 

Hab. 12. 
01 or, upon a recognizance taken there to anſwer the value of 
1 their ſhares to the leſſer number of part-owners in a ſhip, who 
i lifent to the voyage, to which the greater number agreed. R. 
. Cin. 27. Semb. Hard. 474. Vide ante, (F. 1.) 


Or, to charge any one criminally, Sti. 171. 340. 


(F. 9.) At what Time a Prohibition ſhall go; and when not. 


If the ſuit appears out of the juriſdiction of the admiralty, a 
prohibition goes, tho' the party has allowed the juriſdiction there. 
2 Brownl. 30. 

Tho' it be after ſentence there. Bid. & 1 Ld. Raym. 272.* 

Or, aftzr a ſentence affirmed upon appeal to the delegates 
Sir L. Jen. 1 vol. $1. « 

{After ſentence, the want of juriſdiction muſt appear on the 
hee of the proceedings. The word covenanted is not ſufficient to 
ſkew it was by deed; nor tho” a copy of the articles are annext 
o the plea, Buggin v. Bennett, P. 7 G. 3. 4 B. MH. 2035. 
„Jd. 2 Term. Rep. 649.“ 

But where the party has allowed the juriſdiction of the admi- 
alty, he cannot have a prohibition upon a ſuggeſtion, unleſs it 
pears upon the libel to be out of their juriſdiction. 2 Brownl, 30. 
Vid: 2 Med. 196, 7. * Vide Prohibition, (D.)* 

59 a prohibition is not granted ex Seis, without motion in 
court, 4 /. 136. 

Nor in vacation, or by a judge in his chamber. Did. 

Nor without cyer of the libel, and day given to the other party 
anſwer, and hearing of their counſel, if upon notice he will 
ulwer, Bid. 

Nor ſhall a prohibition be granted, if the offence or fact is not 
aedged expreſsly to be done ſuper altum mare, tho“ the words 
phy as much, 1 Vent. 308. | 
902 prohibition ſhall not be granted upon a ſuggeſtion of the 
pantiff, that he has a property, if this was not pleaded there 
nd refuſed. R. Carth. 166. 

do, generally, a prohibition ſhall not be granted upon proceſs 
cat of the admiralty, upon an affidavit, that it was for a cauſe 


pon 
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(F. 8.) 
For avoid- 
ing a deed, 
patent, Cc. 
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K. 1 Sal. 35. Mod. Ca. 11. 2 Ld. Raym. 933, 934. 


AW Hu IR A ST 1 


upon land; but a libel ſhall firſt be exhibited. R. 1 8, ,. 
Med. Ca. I'2, 13. 7 Skin. 925 3. on 

So there ſhall be no prohibition, for refuſing the copy of: 
libel ; for the ff. 2 H. 5. does not extend to the admiralty, p, 
Holt, Sal. 5 5 3. 

80 e ſhall be no prohibition, for a cauſe actionable by 
common Jaw, if the defendant will not give an appearing, 
Sal. 548. | 

So it ſhall not be, generally, before appearance there, and libs, 


It may be granted upon a-warrant to ſeize a ſhip before the 
libel is exhibited. Povel v. Robinſon, T. 1716. in $8? Bunk, 90 

[Refuſed ; thoꝰ an affidavit that the contract was at land, ind 
tho* often granted formerly; the admiralty having altered the 
form of their warrants, by order of court of exchequer. Q. Hoy! 
Roberts v. Cadd, H. 1727. Bunb. 247.) 

[In a ſuit by one part- owner, againſt another who will go u 
ſea in the ſhip, to oblige him to give ſecurity; prohibition ſhall 
not go, till ſecurity offered and refuſed, . Dimmoct v. Chandy, 
H. 4 G. 2. Str. 890. ] 

[If the ſuit be to /, or give ſecurity ; prohibition goes as . 
the ſale, but not as to the ſecurity, Ouffon v. Hebben, T. 18 6. 
Will. 101. | 


F. 10.) Action upon the Sr, 15 R. 2. and 2 H. 4. 11. 


So an action lies upon the /. 15 XR. 2. and 2 H. 4. 11. upon 
proceſs iſſuing out of the admiralty for ſtay of a ſhip, tho there 
be no further proceeding z for that is a ſuit, R. 3 Lev. 35 
1 Sol, 32. Skin. 334, 361. 4 Med. 179. 180. 

And it lies againſt him, who procures, and is at the charge d 
obtaining the proceſs; tho? it be granted at the inſtance of the 
king's advocate, and by order ae king's counſel ; for he, 2 
whoſe charge it was, is the proſecutor. R. 3 Lev. 353. 1 al. 3. 
Skin. 361. 4 Med. 179, 1 

Tho' he who acts, does it by the authority of a corporation 
and as a member of it. R. 3 Lev. 352. 1 Sal. 32. 

So it lies after a ſentence affirmed by the delegates, and pe- 
ment of the money decreed. Sir L. Jen. 1 vol. 81. 

But an action does not lie againſt a mere attorney, or ſolicit 
in the cauſe. 3 Lev. 352. 1 Sal. 32. Vide Godb. 386, 389. 

For the proceeding in this action, vide Pleader, (2 5. 25.) 


As to the court of admiralty jn Scotland, wide Scotland, (D. 120 


(G) Appeal. 
ſT HE court of admiralty as well as the court of ching 


| proceeds according to the rules of civil law, except" 
caſes omitted, And no appeal lies from them, except from: 
definitive ſentence, or from a final interlocutory decree, wy 


2 


\ 


AD MI R A L I x. 


force of a definitive ſentence, or what they call grauamen 
—— Blunt's Caſe, T. 1737. 1 Athyns 298. 2 Ld. 
1248. | 
_ * be an appeal from a ſentence in the court of admiralty, 
it may be to the king in chancery, who thereupon makes a com- 
miſſion to delegates. 4 Inſt. 339. . 
And by the V. 8 El. 5. the ſentence of the delegates ſhall be 


un for the poſſeſſion, as well as for 
the right, and intereſt of goods. R. Mo. 814, 815. 

# But from the prize court, appeal lies to commiſſioners conſiſt- 
ing of the privy council. Doug. 614.“ 
If there be a ſentence in the admiralty within the Cingue Ports, 
m appeal lies to the admiral of Zngland, being warden of the 
Cingue Ports. Dub. 2 Jen. 67. Semb. cont. Ca. Ch. 306. 
And he may make delegates to determine it. Dub. 2 Fon. 67. 
The fame evidence ſhall be given upon the appeal, as was 
allowed at firſt, 
But if an examination at firſt was of witneſſes vivd vacr, 
ſhall be re-examined viud voce upon the appeal, and not the mi- 
nutes of their depoſitions taken by the clerk only read, except 
where the witneſs is dead. R. Sal. 555. | 
As, upon an appeal to the ſeſſions from an order of two juſtices 
of peace. Bid. 
In an appeal to the commiſſioners of appeal from an order by 
the commiſſioners of exciſe. Did. 
So, if there be a ſentence upon default after publick notice, 
the party upon the appeal may exhibit new allegations, and diſ- 
prove the ground of the ſentence. Carth. 476. 


ADMISSION, AND INSTITUTION. 
Vide Efgliſe, (I.) 


our TT a FT 
Admittance to Copyhold. 
Vide Cepyhold, (D. 2.— G. 1, Kc.) 


Admittance to a Spiritual Office. 
Vide Prohibition, (G. 4.) 


*— 


AD GQ U OD DAMN u M. 
(A) When it lies. 


A® quod damnum is a writ to enquire, whether a grant in- 
- tended to be made by the king, will be to the damage of 
or others. F. N. B. 221, 222. 


The 
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AD QUVOD DAMN U . 


»The writ of ad quad damnum lay where a, man intended wo 
give lands or tenements in mortmain, as to a religious houſe or 
to x body politic in fee ſimple; then it was neceſſary for him to 
have a licence from the king, and the chief lords of the fee, he. 
fore he could make ſuch gift or grant: before the licence could 
be granted, it was neceflary to ſue this writ out of chancery directel 
to the eſcheator, to enquire by a jury whether it would be to the 
loſs of the king, or of any other, that ſuch licence ſhould he 
granted, and if to the loſs, what that might be. F. N. B. 221.* 

And antiently, upon every grant, releaſe, confirmation, 
licence of eſtate by the king, the uſage was to have a writ of 44 
qual damnum, and after an inquiſition certified and returned upcn 
it, to make the grant, &c. F. N. B. 226. H. 

So now it is neceſſary, if there be no diſpenſation by na . 
flante. R. 3 Lev. 222. F. N. B. 222. D. 

As, before the grant of a licence to alien, or give in mertmain, 
F. N. B. 222. 4. 

Or, to exchange lands with an houſe of religion. F. N. 3. 
223. E. n 

So, before a grant to the king's tenant, of a licence of aliera- 
tion. F. N. B. 224. H. 

So, if a man would make a ditch in his own land, to dray 
the water from the king's pool by the ditch to his mill, before 
the king's grant of a licence to do it, he ought to have a writ of 
ad quad damnum. F. N. B. 225. D. 

Or, if he would make a new trench, and ſtop an ancient 
trench, by which veſſels paſſed from the ſea to a town. F. N. . 
225. E. ! 

The form of the writ of ad quod demnum varies according to 
the letters patent by which the licence is granted. F. N. I. 
224. A, | 

*The owner of land over which there is an open road, may 
inclaſe it, by his own authority, or alter it by the legal courſe of a 
writ of ad quod damnum; if by his own authority, he muit repair 
it 'till he throw up the incloſure, and he muſt leave ſufficient 
room for the road: if by ad quod damnum he is not bound to re- 
pair the new road, unleſs the jury impoſe ſuch a condition upon 
him; if they do not, the repair ſtands juſt as it did before, 
1 Bur. 465.* 

[It is ſufficient if it is executed in a fair and open manner, but 
no notice is requiſite» Ex parte Venor, H. 1754. 3 Atkyns 706.) 

[It is not neceſſary that the whole of the new road go tho 
the ground of the perſon ſuing out the writ. Bid. 

[Where the new road is all in the ſame pariſh with the old, 
the pariſh (when it is once made) ſhould keep it in repair; if in 
another pariſh, the perſon who ſues out the writ. Bid. 

[In caſes of ad guad damnum, chancery cannot inquire into th: 
inconveniency, only whether there has been any thing impropet 
in executing the writ, or in the appeal. Bid.) 

[And in ſuch caſes, chancery judges according to the rules d 


law, Did.] 4 i ; ö 


N 
a 


AD QVOD DAMN UM. 


J . 


Vide Leet, (L. 4.) 


4; O ͤ 16 


(A) Advowſon. 


DVOW SON imports the right . of a church. 
Co. Lit. 17. b. 119. 6. . 

The right to an advowſon commenced originally by the foun- 
dation, endowment, or donation of the foil of a church; the 
founder or donor was the patron. Co. Lit. 17. ö. 119. b. Seid. 
of Tithes 85. Vid. 2 Will. 183. et ſeq.* y | 

If a manor extends to divers pariſhes, ſeveral advowſons may 
be appendant to the ſame manor. | 

It there are two patrons of the ſame church, the one ſhall have 
the adyowſon of a moiety of the church, and the other the ad- 
rowſon of the other moiety, Co. Lit, 17. b. 18. a, Vide in 
Pleeder, (3 I. 2.) 

So one may have the nomination, and another the preſentation 
to the fame church. Mo. 894. 2 Rel. 342. J. 25. Dal. 48. 

But the nomination is the ſubſtance of the advowſon, and the 
preſentor has only a miniſterial intereſt, Mo. 894. 

Yet he, who has the preſentation, is the perſon who ought to 
grant an annuity, for that is in the right, Dal. 48. 


(8) (When it ſhall be Appendant, o; in Groſs. 


N advowſon may be appendant to a manor, or in groſs. 
Vide Appendant, and Appurtenant, (B. 1.) 

Appendant to a manor is, when it has always paſſed by a grant 
of the manor cum pertinentiis. 33 H. 6. 4. b. 

So it may be appendant to ſo many acres of land. Semb;, 
Dy. 24, b. Or to one acre. 1 Rel. 231. J. 20. ad 50. 33 H. 6. 
. a, 

A church in one county may be appendant to a manor in 
mother. 33 H. 6. 4. ö. 

90 an advowſon of a vicarage may be appendant to a rectory. 
Dy. 350. b. And fo it ſhall be of common right. Mo. 894. 
Fit Efeliſe, (I. 2.) 

But it may alſo be appendant to a manor. R. Io. 894. 
Id. Raym. 200. 6 | 

90 an advowſon may be appendant for a moiety, or a part, 
ud in groſs for another part. Dy. 78. ö. 

So it may be appendant for one turn, and in groſs for the 

Co. Lit. I22. d. 
Vol. I. | D d If 
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If an advowſon appendant, and another in groſs, are un; 
* be appendant for one turn, in groſs for the other 
» 259. „ 
'So, if parceners make partition of a manor, to which an 44. 
vowſon is appendant, without ſaying any thing of the advowſor 
it will be appendant to the part of each parcener in her tum, 
Co. Lit. 122. a. 1 Rol. 231. J. 42. 

So, if the patron of a church appendant grant by fine, G.. 
that the conuſee ſhall preſent every other turn; that will be in 
groſs for ghe turn of the grantee, appendant for the turn of the 
grantor/VDy. 259. B. 1 Kol. 232. J. 25. 

But if a man having a manor, with an advowſon appendant, 
grant the Es excepting the advowſon, it will be in groſs, 
Dy. 103. 6. 

So, if  parceners make partition of a manor, and except the 
advowlſon, they have it in co-parcenary in groſs. Co. Lit. 122, a, 
® 1d. Raym. 198.* 

So, if a man grant the advowſon, without the manor, it be- 
comes in groſs. © Perk. Grant, ſ. 104. 

So, if he grant one acre of the manor, and by the ſame deed 
grant the advowſon. Per Shelly, Dy. 48. 6. 

If there are three jointenants of a manor with an advowſon 
appendant, and one of them releaſes the advowſon to another, 
he has the third part in groſs. 33 H. 6. 4. b. | 

So, if there be an uſurpation upon a common perſon by a pre. 
ſentation to a church appendant, it becomes in groſs till reco- 
very. Semb. 3 Leo. 18. Hb. 140. 
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is appendant, uſurps, then the particular eſtate determines, the 
advowſon is become appendant again. Ld. Raym. 302.“ 

An advowſon is appendant to the demeſnes, not to the rent, 
or ſervices of a manor, Co. Lit. 122. a. Dy. 70. b. 

So, if it was appendant to the manor of D. and the manor of 
by S. held of it eſcheats, it will not be appendant to that. C.. 
1 Lit. 122. a. X 
| So, if there be a capital meſſuage with lands to it reputed to be 
a manor, an advowſon may be appendant to it. R. 1 Lev, 297, 6 

So an advowſon of a priory may be appendant to a caſtle. 
I Kol. 230. J. 10. 


5 Otherwiſe in the caſe of the king. R. 3 Les. 17. Hab. 140. 

i If an advowſon be in groſs, it cannot afterwards by any ad 

ſo be appendant. D. 1 Lev. 26. except where the act which made 

1 it in groſs be totally avoided; as, a recovery after an uſurpation, 
x, * | Hob. 140. ; 

x As where the reverſioner of a manor, to which an advowſon 


_—w 
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1 (c. 10 How it thall be granted. 
| A: advowſon is an incorporeal inheritance. Co. Lit. 17-5 
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And therefore, if it be in groſs, it paſſes only by grant by 
eed, and not by livery. Co. Lit. 332. 4. 335+ b. 


* 
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Go, if there be a feoffment of an acre of a manor to which, Sc. 
vith the advowſon, it will not be appendant to that acre, un- 
Jeſs it be by deed. 1 Rel. 231. J. 30. Dub, Sau. 104. 

But if the advowſon be appendant, by the grant of the manor 
tz, to which, Ec. the advowſon palles. 1 Leo. 208. . 

And this, in the caſe of a common perſon, if the manor be 
granted, without ſaying, cum pertinentiis, Cs. Lit. 307. a. 

$0, in the caſe of the king, 'till the /i. de Prer. R. 17 Ed. 2. 
15. Stamp. Prerog. 42. R. 10 Co. 64. 

80, after the ff. de Prer. regis, if the king made livery to his 
ward at his full age of his lands, the advowſons appendant, Sc. 
paſſed to him, without expreſs mention. Stamf. Prer. 43. 
10 C2 6 . b. 

80, if * king grant the temporalties to a biſhop. Stamf. 
Prer. 43. 4. 10 Co. 64. b. 

Or, render the lands of an ideot to his heir. Stamf. Prer. 43. a. 

But by the ff. de Prer. reg. 17 Ed. 2. 15. fi rex dat manerium 
wel terram cum pertinentiis niſi fecit expreſſam mentionem in oharta de 
alcationibus ecclefiarum, they do not pals, X. Mo. 872. Vide 
10 Co. 63. b. 

80, if * demiſe the manor to which, &c. cum pertinentiis for 
years, the advowſon does not paſs to the lefſee. R. Hob. 127. 

80, if the king has a rectory appropriate, and grants the ad- 
rowſon of B. neither the rectory, nor the advowſon paſſes, R. 
3 L. 101. 2 Rol. 45. J. 15. 

Let if a manor with an advowſon appendant come to the king 
by purchaſe, or eſcheat, and he grants the manor adeo plene as 
10 a one had it, the advowſon paſſes. Stamf. Prer. 44. a, 
D. 2 Leo. 26. 2 Rl. 185. J. 30. R. 10 Co. 65. Dy. 350. 6. 

So, if the king grant a manor with the advowſon, and the 
church was then void, the preſent avoidance does not paſs. R. 
Ir. 249. | 

f there be a grant of all his tenements, or all hereditaments in 
D. the advowſon of D. paſſes, tho? it be not particularly named, 
Ha. 304. Dy. 323. b. 350. b. 2 Rol. 185. J. 30. 

Or, bis lands and tenements. Perk. Grant, ſ. 116. 

(But if a man ſeiſed in fee deviſes his lands, tenements, Ec. in 
4. to truſtees, to apply the rents to certain charitable uſes, and 
dies, and the church of A. becomes void, of which he had the 
adrowſon, the heir at law ſhall preſent. Keuſcy v. Langham, M. 
96. 2. C. T. T. 143] ; 
[it will not paſs by the word /ands, but it will by Bereditamentt. 
deu v. Savil, T. 10 C. 2. Fort. 351. Veltfaling v. Weſtfaling, 
A. 1746. 3 Athyns 460. ] 

do, if a man, who has an advowſon, grant ecclfram ſuam de 
D. the advowſon paſſes. 1 Leo. 191. Co. Lit. 17. 6. 

99, if the king grant eccleſiam ſuam. R. 1 Leo. 191. 

Or, difpoſtionem ecclefe. Hob. 152. | 
lf there be a feoffment of a manor, and before attornment, 
ne ſeoffor grant the advowſon by deed, the t is void; for it 
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If che king for a forfeiture ſeize a manor, or two parts ©; 
the advowſon paſſes, tho' it be not named in the inquiſtion 
R. Hob. 127. | : 
If there are two moieties of a rectory, both which are appro- 
priate to a religious houſe, after the diſſolution it may be granted 
as an entire rectory. R. Jon. 446. ; 

But by a grant de vicoria ſid, the advowſon of the vicarage doe 
not paſs. R. 1 Leo. 191. Cro. El. 163. | 

By a grant of ſeveral parcels of a prebend to which, Qc. wiz 
all commodities, emoluments, and appurtenances, the advowſon ap- 
pendant to the prebend does not paſs. R. Hob. 3034, 4. 

By a grant of ſo many acres, or a third part of the mang, 
without expreſs mention of the advowſon, no part of the auyoy. 
ſon paſſes. 1 Rol. 232. J. 5, 10. 

So, if a manor with an advowſon appendant be granted 
deed, and no livery executed, the advowſon does not paſs, J. 
2 Rol. 91. 

So, if it be granted by bargain and ſale, and the deed be not 
inrolled. 1 Rol. 100. 

[Advowſon in groſs with one acre of land, may paſs by com. 
mon recovery on a writ of entry /ur deſſeizin in le poſt, Bailey x, 
Univerſity of Oxford, P. 33 G. 2. 2 Wilf. 116. 


(C. 2.) Grant of the next Wan 


A man ſeiſed of an advowſon may grant it in fee, for life, Er. 
as any other inheritance. 

So he may make a grant of the next avoidance only. 

Or, the two or three next avoidances ſucceſſively, Hz. 323, 
323. Co. Lit. 249. a. 

8o he may grant ſeveral avoidances to ſeveral perſons. Vit: 
Hob. 323. 

So he may grant the next avoidance to A. and his aſſigns during 
the life of A.; for a grant may be ſo reſtrained, and if no one 
preſents in the life of A. or no avoidance happens, the grant de- 
termines. R. 2 Rol. 49. O. R. Cre. Car. 505. Fon. 40). 

So he may grant it to A. B. et C. vel uni eorum conjunctim it 
diviſim, and A. may preſent B. another of the grantees upon the 
next avoidance. R. Bend. pl. 40. Mo. 4. 1 And. 2. 4 Leo. 119. 
. So a grant of the next avoidance may be aſſigned, before the 
avoidance happens. 2 Rol. 45. J. 35, 37. 47. J. 12. 

So, after an avoidance happened, if the patron grant the next 
avoidance, tho' the grantee ſhall not have the preſent avoidance, 
it will be a good grant for the next that happens. Per tus J. 
Dy. 26. a. R. acc. Mo. 89. But no judgment; Cro. Al. 173. 
Cont. Dy. 283. a. Vide infra. 

If the next avoidance be granted to 4. and B.; before the 
avoidance A. may releaſe to B. R. Cro. El. 600. 173. Ms. 407+ 
A grant de proximã advecatione, or proximd preſentatione is lle 
ſame. Dy. 35. 6. 

But if a man grant the next avoidance to A. and afterwards 
grant the next avoidance to B. the ſecond grant is void; * 


ADV.OW SS ON. 


fall not have the ſecond avoidance. C. Lit. 378. b. R. Cro. 
El. 790. Per Fitz, and R. acc. Dy. 35. a. in marg. Semb. 
2 And. 174. 5 

So, if a parcener preſent, and afterwards grant the next avoid- 
ance, it will be void; for it belongs to the other parcener. Semb, 

35. 4. | 
+35 man grant the next avoidance to A. and by deed ſubſe. 
quent grant the next avoidance to the ſame perſon, it will be a 
ſurrender of the firſt. Dy. 35. a. in marg. 

80, if an abbot and convent grant the next avoidance of a 
church appropriate, it is void. X. Sav. 20. 

80, if the grantee of the next avoidance be defeated of it, he 
hall not preſent upon a ſubſequent avoidance : as, if to the next 
zroidance the preſentment be by the king, or biſhop upon a lapſe. 

Or another preſents by uſurpation. 

80, if the avoidance happens by the incumbent's being created 
1hiſhop, and the king preſents by his prerogative. R. 2 Cro. 691. 
Or, if the king grant to the incumbent to hold it in commendain. 


N. 2 Cr 9. 691. 
$o, if the next avoidance be evicted by an elder title; as by 


ſtat. oc. Did. 

Or, the grant be of the third avoidance, and it be uſed by the 
wife for her dower. Cont. Co. Lit. 379. a» Acc. 2 Cro. 691. 
| bo, if the grantee preſent by ſimony; tho' the fat. Elia. makes 
ſuch a preſentation void. Hob. 168. | | 

Yet, if a man grant the three next avoidances ſucceſſive, and 
upon the firſt avoidance the grantor himſelf preſents, the grantee 
is not ouſted, but may preſent upon the ſubſequent avoidances. 
Co, Lit. 249. 4. Cont, per three J. but Hutt. acc. Jon. 6. 
Hb. 322. | 

80, if A. uſurps upon the grantee of the next avoidance, who 
brings a quare impedit, and perdente lite the clerk of A. reſigns, 
the grantee after judgment for him ſhall have the ſubſequent 
avoidance, R. 21 H. 7. 8. a. 

But an avoidance cannot be granted by a common perſon, 
ater it is fallen. R. Mo. 89. Dy. 129. b. 26. a, 283. a. * Vid. 
2 Wil. 197.“ 

And a grant of the advowſon made after the church is 
actually fallen vacant is equally void. And the reaſon of this is 
not, as is ſaid in the old books, becauſe it is a choſe in action, 
but die ſuch grants might encourage ſimony. 2 Burr. 15 10, 
1511. 

If the grant of the next avoidance be to two, and the one re- 
leaſes to the other, after the avoidance happens, it is not good. 
Seb. Mo. 467. Dy. 26. a. in marg. R. 1 Leo. 167. Cro, 
El. 173. 600. Ow. 85. 

5 if the grantee aſſign, after avoidance. 2 Rol. 45. J. 37. 
47.1. 12. 

Yet the king, by his prerogative, after avoidance may grant 
the preſentation. 3 Leo. 196. Dy. 283. a. 


But this ought to be by ſpecial, and expreſs words. Hob. 140. 
Dd 3 For 
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For if the king, after an avoidance, grant the manor with de 
advowſon appendant, the grantee ſhall not have the preſentation, 
R. 3 Leo. 196. Dy. 300. a. 2 Rol. 19. J. 15, 20, 

So, if a man ſeiſed of the advowſon of a church, of which be 
is likewiſe incumbent, deviſes the next preſentation to his exe. 
cutor, it is good; tho' it does not take effect 'till the avoidance 
happens. R. 2 Cro. 371. 

So by the ff. 12 Arn. 12. if any for money, reward, promiſe 
c. directly or indirectly take, procure, or accept a grant of the 
next avoidance in his own or another's name, and be preſented 
collated, inſtituted, and inducted to any ſuch eccleſiaſtical living 
&-. it thall be void, and the queen may preſent as on a ſimoniaca 
contract. ö . 


— 


(D) Appꝛopꝛiation of an Advowſon. 


(D. 1.) To whom it may be. 


E HE appropriation of an advowſon was, when the church 
with the tithes, glebe, &c. was appropriated to the per. 
petual uſe of ſome corporation religious, or eccleſiaſtical. Vis 
Ken. Imp. 25, &c. 

And regularly, it ought to be made to a corporation ſpiritual, 
which performs divine ſervice, &c. Pl. Com. 496. b. 

But ſometimes it was made to a dean and chapter. P. 
Com. 497. a. 1 Rel. 238. J. 47. Ken. 34. 2 Cro. 518, 

To a nunnery, Sc. who ſupplied the cure by a vic. 
Pl. Com. 497. a. | 

To a biſhop, chantery, c. 1 Rol. 238. J. 44. 239. J. 45. 240, 
J. 5. 

So it might be to two priories, or religious houſes. R. 1 Ral. 238, 
J. 50. | | 

To a college. 2 Cre. 518. 

So, if there be a vicar endowed upon the appropriation, the 
vicarage may be reſtored and reunited to an houſe of religion, and 
the cure ſhall be ſerved by one of the houſe, or any one provided 
by them. R. Ley 14. 

And ſince the diſſolution of the houſe by the ff. 31 H. 8. the 
king and his patentee ſhall have the rectory and vicarage; and a 
2 by the king after a grant to the patentee, and inſti» 
tution and induction to the vicarage thereon are void. bid, 


D. 2.) Of what Effect it ſhall be. 


Sometimes the appropriation gave the right of patronage, 2 
well as the church, glebe, and tithes; and ſometimes the patio- 
nage was reſerved. Seld. of Tithes 98. Vide Lind. 157. c. # 
Loc. verb. Ligari. . 
But regularly, every thing was given, and the houſe of religion 
was quaſi perpetual incumbent. Pl, Com. 497+ 4. 500. b. * 
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Which could not aſſign the appropriation to any other body 
cui ual. Seld. of Tithes 97. Pl. Com. 497. a. 
And uſually ſupplied the cure by monks, Cc. of their houſe. 


"Je Ken. Imp. 25. 
4% by vicars deputed. Pl. Com. 497. a. 


ordinary ſhall take care to have a competent ſum allotted, out of 
the church appropriated, to the poor of the pariſh, and that the 
icarage ſhall be endowed. 

And by the . 4 H. 4. 12. there ſhall be a perpetual vicar in- 
ſtituted and inducted, who ſhall be ſufficiently endowed. 

And therefore, an appropriation without endowment of a vicar 
was vid. Dub. 2 Cro. 252. 

And the king's licence ſhall be void, unleſs it be upon con- 
dition, that the vicarage ſhall be endowed, .R. Si. 156. 

But the endowment need not be by the ſame inſtrument with 
the appropriation, if it be at the ſame time. Bid. 

But now all appropriations, which come to lay hands ſhall be 
intended to be made with all neceſſary circumſtances; for the 
. 27 H. 8. ſaves no right, except of thoſe then alive. R.2Cre. 
2 25 17. 

0 0 reſtitution of a vicarage to a rectory appropriated be- 

fore the /,. 15 R. 2. 6. made after the /. 4 H. 4. 12. is good, 
tho then there will be no vicar endowed for that is not an ap- 
propriation purſuant to the f, 4 H. 4. R. Ley 14. 

[ſhe appropriation may give the right of patronage; as if a re- 
lixious houſe was ſeiſed in fee of a rectory and church, and held 
them as parſons without preſentation or admiſhon, and on diſſo- 
lution it comes to the crown, who grants to a company who enjoy 
i without preſentation z on union after the fire of London, by 
22 Car. 2. c. 11. / 48. which directs, that churches ſo united, 
ſhall be preſented to, by their ſeveral and reſpective patrons by 
turns,“ this being united, the company ſhall have its turn in pre- 
ſenting. Biſhop of London v. Mercers Company, H. 5 E. 2. 


Str, 925.] 
(D. 3.) By whom it ſhall be made. 


Appropriations at firſt were by the patron alone. Se/d. of Tithes. 
But now they cannot be made without the patron, and ordi- 
tary, and the aſſent of the incumbent, where the church is full, 
1 the king's licence. Pl. Com. 497. b. 1 Rel. 238. J. 15, Sc. 
2 Gro, 517. 
Or, if the patron be abbot, &'. of the ſame houſe, by the or- 
nary, and king. 1 Rel. 238. J. 10. 
And they may be made, when the church is full, tho' it be 
more proper, when it is void. R. Pl. Com. 499. b. 1 Nl. 239. D. 
So they may be made by the inferior, or ſuperior ordinary, 
vit! the patron ; and therefore, an appropriation by the pope 
Vithout the biſhop, (for he was ſuperior ordinary) and now ſince 
D d 4 the 


And now by the ff. 15 R. 2. 6. on every appropriation, the 
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the f. 25 H. 8. by the king, is ſufficient. R. Pl. Com. 498, 4 
Sti. 156. 
The king's licence need not mention, that the church is ful 
R. 1 Rol. 239. J. 40. ; 
And ſhall be good, tho' there be a new preſentation after the 


licence before appropriation. R. 1 Rol. 239. J. 50. 


Tho? in the licence there be a ſmall miſnomer of the body 
litick ; if it be known by both names. R. 1 Rol. 240. J. 5. 

But the king's licence mult be by matter of record, and with 
a condition, that the vicar be endowed. R. Sti. 156. 


(D. 4.) How diſappropriated. 


But the advowſon will be diſappropriated, if the body to which, 
Oc. be diſſolved. Pl. Com. 501. a. Fon. 3. 

So now, if a preſentation be made to the church; ſor thereby it 
becomes preſentable for ever. Pl. Com. 501. 1 Rl, 240, 
J. 20, 50. 

, If F + adyowſon be recovered in a writ of right. 1 Rel. 240. 
40. 

But a preſentation by uſurpation, and inſtitution and induction 
thereon, do not diſappropriate. Pl. Com. 501. a. 

Nor, a grant of the advowſon by the king, where he has 2 
rectory appropriate. R. 3 Leo. 101. E 

Nor, by the abbot and convent, to which it was appropriated, 
Dub. Sav. 30. 


E) Jmp2opyiatfon. 


SL now by the /. 27 H. 8. 28. and 31 H. 8. 13. an ad- 
vowſon may be impropriated to lay perſons. | 

For by the /f. 27 H. 8. 28. which diſſolves the monaſteries and 
other religious houſes under the value of 200 J. per ann. with all 
tithes, churches, chapels, &c. appertaining; and by the ff. 31 H.8, 
13. which diſſolves the greater monaſteries, &c. any perſon or 
perſons and bodies politick may enjoy the fame by letters patent, 
Se . Jon. 2. 

And that, which was an appropriation in the hands of religious 
perſons, is uſually called an impropriation in the hands of a lay 


perſon. Bl. Nom. Impr. 


By theſe ſtatutes, and other ſubſequent, rectories, tithes, &. 


impropriate come to the hands of lay perſons are temporal inhe- 


ritances. Co. Lit. 159. a. Fon. 3. 

By the fb. 32 H. 8. 7. any diſſeiſed, or wronged of them, &. 
may have remedy for them in the king's temporal courts, by pre- 
cipe quod reddat, aſſiſe of novel diſſeiſin, mortd ancgſtor, quod ei de 


forceat, writ of dower, or other writ original. ide Dime, 


(M. 18.) 


So by the ſame ſtatute, fines and all other aſſurances may be 
had and made of them, Fe 
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And therefore, every real action now lies for a rectory, or 
hes impropriate. 
_ cjetment. R. Cro. Car. 301. Fon. 322. 
80, an indictment for a forcible entry, or detainer. R. Cro. 
201. 
_ there may be a fine, or common recovery of a rectory im- 
propriate, tithes, Ge. Vide Diſmes, (N.) 

So by fþ. 32 H. 8. 7. an impropriator may ſue in the eccleſial- 
ical court. Vide Diſmes, (M. 2.) 

And by the /. 2 & 3 Ed. 6. 13. may have debt for the treble 
value on ſubſtraction, &c. Vide 2 Inſt. 612. Vide Diſmes, 
M. 2. | 
But wy the reformation, ſeveral attempts have been made 
for the reſtitution of impropriations to the church. Ken. 


Inp, 124, Cc. 


F) Anton. 
(F. 1.) By whom it ſhall be. 


O if two churches are of little value, not able to ſupport the 

charges, they may be united and conſolidated by the aſſent of 

the ordinary, the patrons, and the king's licence. Bro. Appro- 

traten 1. R. 2 Rol. 778. J. 32. R. Mo. 408, 661. Cro. El. oo. 

So in the vacancy of the churches, they may be united by the 

ordinary, with the aſſent of the patrons; and it is ſufficient, if it 
be afterwards confirmed by the king. 2 Rel. 778. J. 45. 

[On f. 10 C. for uniting livings in Jreland, it was reſolved 
they could not be united during vacancy. Rex v. Archbiſhop of 
Armagh, P. 8 G. Str. 5 16.] 

And, tho' the ordinary be the principal, it is not material who 
degins the union, the biſhop, patron, or king. 2 R»/. 778. J. 30. 

So they may be united by the ordinary, with the aſſent of the 
patrons, without the king's aſſent, as it ſeems. Bro. Appropria- 
ton 1, 2 Rol. 778. J. 36. Where the church was poor, and 
inſufficient for the maintenance of an incumbent. Co. El. 500, 1. 

And now by the ,. 37 H. 8. 21. union of two churches, or of 
church and chapel, not a mile diſtant, and one not above 6 /. 
fer annum in the king's books, may be made to continue for 
ever by the ordinary with the aſſent of the incumbents, and of him 
that hath right, &'c. to the patronage, being of full age. 

Provided, not to be in cities, or corporate towns, without the 
alent of the corporation under ſeal. 

And if the inhabitants ſettle 8 J. per annum for ever on ſuch 
poor benefice, within a year, the union ſhall be avoided, 

And all unions before made are confirmed. 

And fince this ſtatute, an union may be made of churches 
of greater value than are mentioned in the ff. 37 H. 8. 21. as 
vell as by the common law. R. Cro. El. 501. 

But if an union be made upon falſe ſuggeſtions, it will be void, 
N. 2 Rel, 778. h 15. 80 
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So an union cannot be made of pariſhes, but only of churche,, 
R. 1 Sal. 165. Skin. 616. | 

So, if the patron of A. purchaſe the church of B. and for 200 
years afterwards preſent to the church of A. with the chapel of 
B. this does not make an union of the churches, but the Ein 
may preſent to B. by lapſe. R. Sau. 17. 5 

So, by the ff. 17 Car. 2. 3. the ordinary with the conſent of 
the mayor, aldermen, and juſtices of peace, or other chief gf. 
ficer, or the major part of them, and of the patrons, may unite 
two churches, or chapels, or a church and a chapel, which he 
convenient in any city or town corporate, and appoint which 
church ſhall be united to the other, at which church the inhahi. 
tants ſhall meet for divine ſervice, and which ſhall be pre. 
ſentative : provided the union be void, if not regiſtred with the 
biſhop of the dioceſe, or if the churches united exceed 1001. fer 
annum above reprizes, unleſs deſired by the major part of the pa. 
riſhioners under their hands. 


(F. 2.) The Effect of an Union. 


By the union of two churches, they are conſolidated and made 
onc. | 
And the patron may preſent by the name of the church in 4, 
without diſtinction of the one or the other. Dy. 259. 6. 

But by the union it may be directed, that the church ſhall be 
extinct. SH. 209. 

And by the ft. 22 Car. 2. 11. / 69. the incumbents of the 
churches thereby united ſhall not be deprived of the tithes of 
their own church, ſo long as they ſerve the cure of the united 
church. 

And by the /½. 22 & 23 Car. 2. 15. by which tithes arc 
changed to an annual ſum, /. 13. the ſurviving incumbent of the 
pariſh united ſhall have like remedy, &c. as it preſented to boi 
pariſhes fince the union, 

Yet he ſhall have remedy only for his proportion, in reſpett of 
the pariſh of which he was incumbent before. R. 3 Lev. 96. 

And this clauſe extends only, where the other incumbent di 
after the fire of London, and before the f. 22 & 23 Car. 2. 
R. 2 Jon. 160. 3 Lev. 96. 

So by the f. 17 Car. 2. 3. and 22 Car. 2. 11. / 68. it 1s 
enacted, that the pariſhes thereby united, as to all rates, taxes, 
ochial rites, charges and duties, &c. ſhall remain diſtinct. 

d that the patrons of each pariſh united ſhall preſent by 
turns, the patron of the church of beſt value to have the fill 
turn. | 

And therefore, a patron- ſubject of a benefice greater in value 
ſhall have his turn before the king, patron of the leſſer church, 
Ma. 208. 2.3 

So the impropriator of a rectory, who names the curate to 3 
church, ſhall be the patron, after the union of the church with 
another pariſh, Dub. F, g. 169, 250. Acc. Str. 925.“ 4 
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80 by the common law, the union of churches does not ex- 
tinguiſh the tithes, or a modus for them. 1 Sal. 165. : 

So, ſince the ff. 22 Car. 2. 11. both pariſhes ſhall be contri- 
butory to the repair of the church made the pariſh church, 


R. lin. 6 1 6. 


Right of Advowſon. 
Vide Diſmes, (M. 10.)—2uare Impedit, (B. 1.) 


Title to Advowſon. 
Vide Pleader, (3 I. 4.)—Probibition, (F. 3.) 
Ar 
Vide Leet, (O. 2.) 


AFYIDAVIT 
Vide Serement. 
AFFIRMATIVE, AND NEGATIVE, 
Vide Pleader, (R. 3.) 
0 1 


Fide Baron and Feme, (B. 5.) — Dower. (A. 3.— Enfant, (C. , 
10, 11,—D. 3.) —Pleader, (2 G. 3.—2 W. 22.—2 L. 8.) 


GIS TME N I. 
Vide Chaſe, (O. 1.—Q. 6.) — Diſiner, (H. 5.) 


R 


(A. 1.) That ſhall be ſo called. 


AY agreement is aggregatio mentium, viz. when two or more 

minds are united in a thing done, or to be done. P!. 

Gm. 17. a. A mutual affent to do a thing. Pl. Com. 5. a. 6. a. 
And it ought to be ſo certain and compleat, that each party 

ay have an aCtion upon it. Pl. Com. 5. a. | Wh | 
* 
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(A. 4.) 
When 2 
agreement 
executory 
ſhall be 


compleat, 


A G R E E M E N 1. 


And there are three ſorts of agreements : an a 
cuted, an aſſent ſubſequent to a thing done, and 2 - 


executory. PI. Com. 8. b. g. a. 


(A. 2.) Executed. 


An aereement executed often amounts to a bargain and (ale. 
de quo vide in bargain and ſale, (A.) . 
So, when an aſſent ſubſequent is given to an act precedent, b 
ſuch aſſent the agreement is executed. PI. Com. 8, b. "Y 


(A. 3.) Executory, 


An agreement executory is, when the thing agreed is to be 
done afterwards. Pl. Com. g. a. 

As, if a man agree to pay ſo much for ſuch goods, at ſuch a 
day. | 

So, if a man agree to do ſuch a thing upon a condition or con- 
tingency. | 

As, if he fell corn to another, if it pleaſes him upon view, 
P J. Com. 6. b, — 

If he agree with a collector to pay ſo much for a ſubſidy, a; 
upon weighing of the goods ſhall appear due. R. P!. Com. 6. 


Where an agreement is conditional, it ſhall not be compleat, 
till the condition performed: as, if a man ſell gocds for fo much 
as A. ſhall name, the contract is not compleat *till A. names 
the price. Kit. 181. a. 

If the condition be, if he lite the corn, or goods upen view, when 
he firſt has ſeen them, and agreed or diſagreed, approved or diſ- 
approved of the goods, the bargain is compleat, or void; tho he 
afterwards diſagree, or agree to the contrary. Bro. Contra? 27, 
1 Rol. 449. J. 22. 

Otherwiſe, if it be, if he lite or diſlike at ſuch a day, if he de- 
clare his liking or diſlike before, he may alter it at the day, 
1 Rl 449. J. 25. 

But by an agreement executory the intereſt of the goods is 
bound before the completion of the contract: as, if a man fell 
goods for ſo much as A. ſhall name, though it is no contract til 
A. names the price, yet bo vendor ſell the goods to another 
before A. names the price, if A. afterwards name it, an action 
upon the caſe lies. Kit. 181. a. 

So if the goods are marked, or have the ſeal of the purchaſzr, 
the property is veſted in him immediately. R. Skin. 647. 


(B) Pow it ſhall be made. 


* (B. 1.) By what Words. 


ron agreement, or contract, there is not any preſcribed 


form of words, but ſuch words as ſhew the aflent of the 
parties are ſufficient. Pl. Com. 140. be * 
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And therefore it is not material, by which of the parties the | ; 
words are ſpoken, if the aſſent of the other appears. Pl. Com. 140. | 


, If 5 bill of parcels be given in this form, bought by A. of N. 5 
10 pieces of muſlin at 10 ſhillings per piece, to be paid for as {akon 
away, this will be a good agreement for them; and A. ſhall have 
an o/ſumpſit, if B. refuſes to deliver them, and B. if A. does not 
take them away within a reaſonable time. R. Skin. 647. | 

But an agreement mult be certain, and compleat. Pl. Com. 5. a. 


7 e 


(B. 2.) Upon what Conſideration. 


Every contract, or agreement obligatory ought to have quid 
pro quo. Co. Lit. 47. b. Dy. 336.6. 

And therefore, if an agreement be made to do a thing without 
any conſideration for it, it is nudum pactum unde non oritur actio. 
Pl, Com. 308. b. 

What will be a good conſideration, vide action upon the caſe upon 
aſumpſit, (B. 1, &c.) | | 

But where an agreement or contract is in writing, the con- 
ſderation is not inquireable; for it ſhall be intended to be executed 
upon good conſideration, Pl. Com, 308. ö. 30g. as — 

80, if a bargain and ſale of goods be pleaded, the conſideration 
need not be alledged; for it ſhall be intended. R. Dy. 90. b. in 
nurg. Vide in bargain and ſale, (B. 11, 12.) 

Or, if it be found by verdict. R. Dy. go. ö. in marg. 


T's 


(B. 3.) When the Conſideration ſhall be paid immediately. 


If a man agree for goods at ſuch a price, the bargain ſhall be 
rod, if the money be not paid immediately. Dy. 30. a. Hab. 41. 
Bro, Contract 25. 14 H. 8. 19. a. 

For in every bargain, payment ought to be made upon the de- 
lrery of the goods, except where a future day is agreed for the 
payment, Bro. Contract 25, 26. Hob. 41, 2. Kit. 181. b. 

Tho earneſt be given upon the bargain; for that only makes | 
the contract compleat. Per Holt, 1 Sal. 113. Y 

Yet, if the party deliver the goods, without payment, or a day * 
pointed for payment, that is ſufficient to make the bargain 1 
good, Bro. Contract 35. Per Mordant, 10 H. 7. 8. a. | KB 

90, if a ſale be of goods for ſuch a price without payment, or 

| mention of payment, it will be good; for if the vendee afterwards 
pay, it ſhall have relation to the firſt agreement. R. 10 H. 7. J. b. 
lt eems, that the goods were delivered. 

do, if the agreement be for ſuch a price, and the vendee pays 
part as earneſt, the contract is perfected. Kit. 181: a. Per Brud- 
nel, 14 H. 8. 22. 

Or, if the vendee immediately tell the money for payment, the 
rendor cannot, in the mean time before the money is told, ſall to 
. mother. Kit. 181. as Per Brock, I4 th 8, 20, a. Vide 
ate (A. 4.) 
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So if a ſale be of goods for ſuch a price, and a day of Paymen: 
limited; the contract will be good, and the property altered hy 
the ſale, tho the money be not paid. R. 10 H. », g, ; 
14 H. 8. 20. 4 Dy. 30. a. 2 

So, if a contract be made, and earneſt paid, the vendor 
cannot afterwards ſell to another, without a requeſt to che vendes 
to take away the goods, and ſtaying a convenient time after re. 
queſt. Per Holt, 1 Sal. 113. | 

So, if A. by letter deſire B. to ſend him goods by C. receivins 
the money for them, if B. ſends them without receiving the mo. 
ney, he ſhall not afterwards charge 4. for the money; tor it wi; 
a conditional bargain, and the folly of B. to ſend the goods be- 
fore payment. R. 4 Leo. 7. ; 

So a contract for a thing, of which A. the contractor has only 
a poſſibility, will be void; as, if A. ſeiſed in fee leaſe by pur! 
for four years, and the ſame day leaſe to B. for the ſame term, the 
ſecond leaſe is void. Vide in eſtates, (G. 13.) Vide Pl. Cem. 432.0, 

If A. fell au horſe to B. upon condition, that he pay 20 J. at 
Chriſtmas, and afterwards fell it to D. the ſale to D. is void, tho 
B. afterwards do not pay. Pl. Com. 432. b. 


(B. 4.) When there ſhall be a Writing of it. 


By the ff. 29 Car. 2. 3. no contract for ſale of goods for 100 
or upwards ſhall be good, except the buyer accept, and actually 
receive part of the goods ſold, or give earneſt to bind the bargain, 
or in part of payment, or ſome memorandum in writing of the bar. 
gain be ſigned by the parties to be charged by ſuch contract, or 
their agents thereto lawfully authoriſed. 

[Executory contracts for ow (as a chariot) to be made, are 
not within 29 C. 2. c. 3. Towers v. Oſborne, H. 8 G. Str. 506.) 

{Nor for corn, then unthraſhed, to be delivered in three or 
four weeks, and paid for on delivery. Clayton v. Andrews, T. 
7G. 3. 4 B. M. 2101.] 


(C.) How Expaunded. 


A N agreement, or contract, ſhall have a reaſonable con- 
ſtruction according to the intent of the parties: as, if 2 
man with B. for 20 barrels of ale, he ſhall not have the 


barrels after the ale is ſpent. 27 H. 8. 27. b. Bro. Contract 4. 


For more of title, agreement. Vide Baron and Feme, (S. 1, 
c.) Chancery, (2 C. 1, &c.—4 8. 1, &c.)—Parcentr, 
(C. 5.) Plauder, (C. 53, 54s 55+) 


AIDL 


(4) Aſdes pur faire Fitz Chivaler, et File marrier. 


ID pur faire Fitz Chivaler, and aid pur file marrier are due 
e common law as incident to knight's ſervice, when the 

eldeſt ſon a knight, or marries his eldeſt daughter. 

NLD. Co. Lit. 76. a. Fl. I. 3. c. 14. f. 9. 

By the common law, this aid 2 be reaſonable, but was 

uncertain. Co. L. 76. a. b 

But by 92 W. 1. 3 Ed. 1. 36. it was aſcertained, that of 
every knight's fee ſhould be paid but 26.5. nor more of 20/. ger 
aum in ſocage; and it was provided alſo, that it ſhould not be 
kvied to make his ſon a knight, till he was fifteen years old, nor 
to marry his daughter till ſhe was ſeven years old. 

And a tenant who holds by half a knight's fee, or 10 J. per 
amm in ſocage ſhall pay only 10 5. ; ef fic pro rutd. F. N. 
J. 92. C. 

And the king's tenant ſhall pay in the ſame manner, as the te- 
rant of a common perſon. F. N. B. 82. F. and that by the 
f. 25 Ed. 3. 11. 

If the eldeſt ſon, or daughter, die before the age in which the 
id ſhall be levied, it ſhall be levied for the next ſon or daughter, 
when they attain the age aforeſaid; for they are eldeſt at the time, 
tho! the writ ſays, primogenit', F. N. B. 82. G. 

And the lord may diſtrain for this aid. F. N. B. 82. D. 

Or, have a writ to levy it. F. N. B. 82. A. 

And if the ſheriff does not execute the writ, he ſhall have an 
ala pluries, and attachment. F. N. B. 82. E. 

And the writ ought to mention the age of the ſon or daughter; 
tho' that be not mentioned in the regiſter. F. N. B. 82. H. 


Reg. 87. | 
And by the /. W. 1. 36. if the father die before the aid paid, 
and after levying thereof, debt lies againſt the — of the 
father; and if the executors want aſſets, debt lies by the daughter 
wainſt his heir. F. N. B. 82. J. 

But if the daughter be married, tho? the aid be levied and not 
pad, ſhe cannot have debt. F. N. B. 83. B. Vide 2 Int. 234. 
To 7-45 by grand, or petit ſerjeantry ſhall not pay this aid. 

N. D, 83. A. 

And by the ff. 12 Car. 2. 24. Aid pur faire fits chivaler, et 
fie marrier is taken away. 


Vide Prerogative, (D. 40.) 
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(B) Aide Pier. 
(B. 1.) Of the King. 
(B. 1.) O, if a man be impleaded, and cannot make à defence 
drop bs without the aid of ſome other, he may pray in aid of tie 


out of the land of the king's leſſee, or farmer. 1 Rol. 149. J. 15 


A 1 . 


king, or of a common perſon. 

And therefore, in all cafes where tenant for life, or for years 
or a farmer who renders a fee-farm to the king is impleaded, le 
may demand aid of the king. 1 Rol. 206. Vide 1 Rel. 151, . 42 

Tho? the reverſicn come to the king by grant, eſcheat, ah 
ſeiture, Sc. 1 Rel. 15 2. J. 

So, if a tenant in fee by grant of the king, be impleade 
his inheritance, 1 Rol. 148. J. 32, 151. J. I 50, PTY 

Or, any one who ought to have a recompence in value againſ 
the king. 1 Rol. 149. J. 47. 

And this by the ff. de bigamis, 4 Ed. 1. 1. if there are word; 
which will bind a common perſon to warranty, tho' the king is 
not bound by them to warranty. 2 List. 269. 

So tenant in tail after poſſibility, &c. thall have aid of the 
king. 1 Rol. 152. J. 17. WD 

So, tenant at will, or by copy by grant of the king. 1 Rl. 152, 


J. 12, 15. 
So, the king's grantee, or committee of a ward, 1 Rl, 152, : 
J. 2 55 ad 40. 1 
So an aſſignee of the eſtate of the grantee of the king, or far- | 
mer, 1 Nal. 154. J. 25. 0 
Aid of the king ſhall be granted in all actions, where the king 2 
may have prejudice : as, in all real actions, where the title of the h; 
king appears to be concerned. 
So, in perſonal actions, where the intereſt of the king may be 3 
concerned: as in ejectment againſt the king's leſſee. R. 1 RAI. 148, 
. 45. ki 


So, in treſpaſs quare clauſum fregit; for by intendment the 
freehold is the cauſe of action. 1 Rel. 148. J. 15. 

In replevin. 1 Rol. 148. J. 32. 

So, in an action upon the caſe againſt the king's farmer of a 
leet, to hold the leet. 1 Rel. 148. J. 22. 150, . 

So, in debt, or other perſonal action againſt am öſſicer, whc 
makes a contract by force of his office to the uſe of the king, "ul 
I Rol. 155. J. 17, ad 40. 

So aid of the king ſhall be allowed, tho” the land itſelf is not 


demanded, but a thing collateral: as rent, common, &c, iſſuing 


ad 25. 

80 tho” the tenant claims a leſs intereſt than the writ ſuppoſe; 
and he ſhall not be eſtopped by the ſuppoſal of the writ: as in 
dum fuit infra etatem, if the tenant claims only a leaſe for year 
by the king's patent, tho' he has accepted the writ which ſuppotc 
him tenant of the freehold, to be good. 1 Rol. 149. J. 5+ 
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go aid ſhall be allowed, tho' the ſuit be by the king himſelf: 
10, in treſpaſs by the king for . toll of his tenants, who are 
call-free, if the defendant juſtifies as farmer of the king. 1 Rel. 149. 
; * if aid of the king be prayed for a cauſe which is diſallowed 
26 inlulfcient, the defendant may afterwards pray aid in the ſame 
term upon another cauſe. 3 H. 6. 5. 6. 1 Kl. 158. J. 20. 

Aid of the king ought to be before iſſue; for the king ſhall not 
maintain an iſſue taken by the party. 1 RA. 157. J. 32, ad 50. 
And may be before plea, 1 Rel. 157. J. 35. 

Yet it may be before, or after iſſue, in the caſe of the king. 


Hard. 179. 


80, where aid is not prayed when it was grantable, the de- (2, a.) 
fendant may have a writ de non procetlendo rege inconſulto. Hard. 427. Writ de non 
But the writ de rege inconſulto ought to ſhew the king's title, — — 
otherwiſe it will be void. Hard. 431. ſults, 

80 it ought to be fqunded upon an inquiſition, which finds the 
king's 2 LD 67; 855 5 | 

So it ought to recite record, depen in court to 
which it is directed, truly. bid. 


aid of the king ſhall not be granted, where the cauſe of #1. 4.) 
eis older than the cauſe of the aid prier of the king: as, in Whan it 
whhaſs, where the defendant intitles the king tothe ward of the 2 
land by office after the treſpaſs ſuppoſed. 1 R. 149. J. 50, 52. 
50, where the cauſe of action accrues by an act of the de- 
fendant ſubſequent to the king's grant: as, if the king's tenant, 
on farmer, be ſued upon his own grant, made after the grant to 
him by the king. 1 Nl. 149. J. 12. 
In a quare impedit; for the defendant is ſued for his own 
diſturbance. 1 Rol. 148. J. 35. 
So aid ſhall not be allowed, where the title, or intereſt of the 
king cannot come in queſtion : as, in treſpaſs againſt a tenant in 
ee by the king's grant. 1 Rel. 148. J. 10. 
In treſpaſs for goods, battery, falſe impriſonment, Ec, 
1 Rel, 148. J. 20. 
In rover for taking of goods, or other tranſitory action. 
R. Mo. 572. Cro. El. 694. 5 Co. 109, 111. 
90, if it appears, that the king has no title : as, if the defendant * 
jutißes for waife as bailiff to the king, and it does not appear, 
that the goods are waifes. 5 Co. 10g. 1 Rel. 150. J. 35. 
If the defendant juſtifies by a grant to the king, which is a void 
grant. R. 1 Rol. 150. J. 15, 26. 
Or, by a grant inſufficient, or contrary to law. 2 Inſt. 269. 
80 by the /f. de bigamis 4 Ed. 1. 2. if the defendant has a con- 
frmation, or releaſe, &c. of the king, which is void. 2 Inf. 270. 4 
99, if both claim by the king, and it appears that the plaintiff's 
demand is void, the defendant thall not have aid. 1 Rl. 1 50. F. 
Or, chat his demand is more beneficial to the king. 1 Kei. 1 $1 - h 


Vox. I. E e Fo * 


nc SP org ot yy wy nnn * 
. 


— 4 1 1 * * A+ nec yg —_ E u» 
* — " — < K 8 * * S OR l _ N 
228 3 2 * * 


418 


(B. 4.) 
By whom it 
ſhall be 
prayed. 


. 


Or, that the king's title cannot be prejudiced. Hard it 
9. as, in an aſſiſe for land in com. A, where the tenant | 
that the land lies in com. B. and was granted to him n 
1 Rol. 148. J. 50. 5 

So aid ſhall not be allowed, if the defendant is not prixy ; 
eſtate to the king, as, if he claim by one, who had the "a An 
fore it came to the crown. 1 Rol. 153. K 

Or, as bailiff, or ſervant, &c. to the grantee of : 
Bid, 12 * 

So aid lies not, where the tenant comes into court for another 
purpoſe : as, in error by one outlawed for felony upon a > 
facias againſt terre-tenants, if one of them claims by the king's 
grant; for he has no day in court, except to hear the rec, 
1 Rol. 148. J. 30. Yon 

In error to reverſe a judgment; for the land is not direQly 
concerned. R. 1 Bul. 218. | 

So, it does not lie in a ſcire facias againſt the king's patentee of 
a ward, upon a traverſe of an office which entitles the king; for 
the king himſelf is a party, and the patentee may join the king 
upon the /cire facias, 1 Rel. 149. J. 40. 

So, by the ff. de bigamis 4 Ed. 1. 3. it does not lie in dower 
againſt the guardian, or committee of a ward by the king, 
2 Inſt. 271. 


(B. 4.) Aid of a Common Perſon. 


So tenant for life, or years, may pray in aid of him in the te- 
verſion or remainder, when the title of the inheritance is in 
queſtion, 1 Rol. 161. a. 

So, tenant at will. 1 Rel. 161. J. 21. 167. J. 32. 169. J. 30. 

So, if a defendant juſtifies as bailiff, or ſervant, he ſhall hae 
aid of his maſter, where his title comes in queſtion. 1 Rl, 161, 
J. 19. 171. J. 14. 

So, tenant in dower, or by the curteſy. 1 Rel, 161. J. 25. 4% 
167. J. 48, 53. 168. J. 1. 

Leſſee for life, or years, Qc. ſhall have aid of him in the re- 
mainder in tail. 1 Rel. 167. J. 22. 174. J. 13. 

If the remainder be to A. for life, or in tail, . remainder to B. 
in fee, he ſhall have aid of both; for both remainders begin toge- 
ther, and depend upon one eſtate, 1 NA. 174. . 4, 8. 

But, if the remainder in ſee, or in tail, be to the leflee, he 


ſhall not have aid of himſelf, but of the other remainders onlp 
1 Rol. 174. J. 20, 23. : 5 

So, if the lord paramount avow upon the tenant paravail, 2 c 

his very tenant, he ſhall have aid of the meſne. 1 Rol. 167. ul 

If a villein be plaintiff, and the defendant juſtifies in the right / 
of the lord, he ſhall have aid of the lord. 1 Rol. 173. J. 46. 

So, in an avowry upon an huſband for rent, homage, &c. on f 
of land, which he by in right of his wife, the huſband hall lar ; 


aid of his wife. 1 Rol. 167. J. 35, 38, 45. 170. . 7. $ 
as 


a Bos. 


80 a parſon, prebendary, &c. who has not the fee in him, if 
ie be impleaded in an action, which touches the inheritance of 
the church, ſhall have aid of the patron, and ordinary. 1 Rl. 175. 


" , Ye . . 

_ patron be demandant, or plaintiff, 1 Rel. 172. 

| 40, 46. | 

: A — to be of the patron, and ordinary, tho' the king be 
atron. Noye 11. a 


If there are two patrons, it ought to be of both. Bid. 

If a biſhop be patron, the parſon, prebendary, Sc. ſhall have 
aid alſo of the dean and chapter. 1 R“. 180. J. 14. 

If parceners, tenants in common, c. are patrons, he ſhall 
bare aid of all. 1 R-/. 180. J. 22, Cc. 

So, if parceners enter upon a title anceſtrel, or claim by de- 
ſcent, the one ſhall have aid of the other. 1 Kc. 18 1. J. 46, Cc. 
182. J. 5, &c. | 

And this, after partition between them in law, or by con- 
firuftion, as well as upon partition in deed ; for otherwite, ſhe 
cannot have in value pro rata it ſhe loſes in the action, nor can 
ſhe deraign a warranty paramount, 1 Rel. 184. D. E. 


Aid may be prayed in all actions, where the title to the inhe- ' (B- 5.) 
ritance comes in queſtion, | CO 0 
As, in all real actions, except in an aſſiſe: as, in a formedon, 
writ of entry. Vide 1 Ral. Ab. Tit. Aide. 
80, in ejectment, treſpaſs, c. where by the pleading it ap- 
pears, that the title of the inheritance is in diſpute. R. 1 Rel. 161, 
f,10, 13, 23. 
In 3 where the avowry is upon the title. 11 H. 4. 
28. b, 
And if the defendant avow upon the title, the plaintiff ſhall 
have aid before iſſue joined. 2 H. 6. 1. a. 
So one ſhall have aid in a ſcire facias to execute a judgment. 8 
1 Rel. 162. J. 35. th 
In error to reverſe a judgment. 1 Rl. 162. J. 26. a8 
90, where only rent out of the land is demanded. R. 
1 Rel. 163. B. | 
Or common, &c, 1 Rol. 169. J. 20. 
So, tho' the writ ſuppoſes him not capable of aid; for he ſhall 
not be ouſted of aid by a falſe ſuppoſal. 1 Rel. 163. J. 45. p 
So, in an annuity againſt a parſon, which charges the church, ; 
le ſhall have aid of the patron and ordinary. 1 Rol. 177. J. 37. | 
And in a ſci? facias to execute a judgment againſt his prede- 
ceſor. 1 Rel. 177. T. | 
Or, againſt himſelf by default, if he did not pray aid before, 
Vide 1 Role 177. J. 25. 
I he be ouſted of aid for one cauſe, ke may afterwards have it 
for another, 1 Rl. 185. J. 34. ; 
So, if the defendant has aid of one, and he dies, he ſhall have 1 
ad of the heir. 1 Rol. 188. J. 31, 34. | 
. It 
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| If a leſſee for life, or years pray aid, the leſſor may join v; 
out proceſs. 1 Rl, 192. J. 12, 30. K. 2 H. 6. 2 
The proceſs ſhall be, a /unmons ad auxiliandum ; or, in x ſeire 

facias, a ſcire facias in auxilium. 1 Rol. 193. R. | 
ﬀ 5) But one jointenant - ſhall not have aid of his companion, 

mall not be 1 Rol. 167. J. 5. F 

allowed, So tenant in tail ſhall not have aid of him in the reverſion, or 


2 in fee ; for he himſelf has an inheritance. 1 Rl. 167. 
- 16, 

Nor, tenant in tail apres poſſibility. 1 Rol. 167. J. 18. 

So an abbot, biſhop, maſter of an hoſpital, Sc. who have the 
whole eſtate in themſelves, ſhall not have aid of the patron and 
ordinary. 1 Ro. 176. J. 8, &c. 

Aid ſhall not be allowed in an aſſiſe. 1 Rol. 161. J. 35. 

Nor, in treſpaſs, or ejectment, where, by the pleading, the 
title of the inheritance does not appear to be in queſtion, Vd 
1 Rel. 161. J. 10, Ec. | 

Nor, in any perſonal action, where the general iſſue is pleaded; 
for then the title is not in queſtion. Hard. 179. 

Nor, in an action which accrues by the wrong or act of the 
defendant himſelf, ſhall he have aid of him in the reverſion, of 
remainder : as, in intruſion, re/cors, c, by the defendant himſelf, 
1 Rel. 162. J. g, 13. | 

In a quare impedit, or darrien preſentment upon a diſturbance by 
the defendant. 1 Rol. 162. J. 20, 24. 

Nor, in an action, where the inheritance is not demanded : as, 
in partition. R. 1 Rel. 162. J. 45, 48. 

Nor) where there is no privity, ſhall aid be allowed, 
1 Rel. 191. 0. 

Nor, where the plaintiff claims by the defendant himſelf 
I Rol. 165. E. | 

Or, under the ſame title. Hard. 179. | 

So a defendant ſhall not have aid of another defendant ; for 
it is not neceſſary, when the other is party to the action, 
1 Rol. 172. J. 10. 

Nor ſhall he have aid of the plaintiff or demandant; for he may 
plead any plea againſt him for his eſtate, 1 Rot. 173. . 1, 11. 

So a defendant ſhall not have aid, unleſs it be prayed in the 
ſame term, in which he pleads. 1 Rol. 185. J. 26. Hard. 179. 

Tho! the plea be adjourned to another term. 1 Rol. 185. J. 27+ 

Tho! the plea was in abatement, and a reſpondeas ouſter award» 
ed, he ſhall not have aid upon his plea in bar. 3. 
80, if the plaintiff traverſe the cauſe for which the aid i 
prayed, it will be a good counterplea of the aid. 1 Rel. 189, 
. 24. | ; 

So, if the iſſue upon the counterplea of the aid be found fot 
the plaintiff, final judgment ſhall be for him. R. 2 Leo. 5% 


When defendant may plead in abatement after aide pric, vid 
Abatement, (I. 29.) | aid 
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Aid. (Subſidp.) 
Vide Parliament, (H. , ke. 13, &c,)—Preregative, (D. 43, Kc.) 
a 1 8-8 
Vide Aſſie, (D.) 

A L D E | R M A N, 
Vide Franchiſes, (F. 23.) — London, (D.) 
5 
Aſſiſe, and aſſay of Ale. 
Vide Fuflices of Peace, (B. 94.) 
Ale-Conner. 

Vide Leet, (M. 4.) 


Alehouſes. 
Vide Juſtices of Peace, (B. 25, &C.) 


(A) Cho ſhall he an Alien. 


N alien is one who is born out of the ligeance of the king. 
Lit. ſect. 198. 7 Co. 16. a. Calvin. 
lf he be born out of the ligeance of the king, he is an alien, 
tho' the place of his birth afterwards comes within his ligeance. 
7. 18. b, Catvin, : 
As, the antenati in Scotland, before the union of the kingdoms 
under mY James I. 7 Co. 18. b. Calvin, Vide Vau. 279. 
do, if his parents are not in the actual obedience to the king, 
he is an alien, tho' he be born within the dominion of the king : 
% 2 man born in France, Normandy, c. is an alien, tho' the 
ling has dominion there de jure; becauſe they are not in actual 
oedience to the king. 7 Co. 18. a, Calvin. 
do, if the king's enemies invade the kingdom, and any one is 
born here, ſuch iſſue is an * 7 Co. G. d. 18. a, 5. Calvin. 
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So, if an alien has iſſue by an Engliſb woman out of the king's 
ligeance, the iſſue ſhall be alien, tho' ſhe is a natural ſubject; 
for ſhe is ſub poteflate viri, 1 Vent. 422. , 

And, tho! an alien friend comes into England when he is an 
infant, and always after continues there, and is ſworn to the 
king, yet he continues an alien, 1 Rol. 195. C. 


(B) Tho is not an Alien, 
(B. 1.) Any born within the Ligeance of the King. 


UT no one is an alien, who is born in a place, then within 
the king's ligeance, of parents in actual obedience to the 
king. 7 Co. 18. Calvin. Pau. 279. , 

So the children of the king's ambaſſadors, born of Engliſh pa. 
rents-in a place out of the king's ligeance, are not aliens by the 
common law. 7 Co. 18. a. Calvin. ; 

By the ff. de natis ultra mare, 25 Ad. 3. it is declared, that the 
children of the kings of England, in whatſoever parts born, ſhall 
inherit after the death of their anceſtors, | 

And by the ſame ff. children inheritors born out of the ligeance 
of the king, whoſe parents at the time of their birth be at the fith 
and ligeance of the king of England, (ſhall inherit; ſo that the 
mothers paſſed the ſeas with the licence of their huſbands, 

And therefore, if a merchant continue beyond fea to merchan- 
diſe, and has iſſue there by an Hugliſb woman, ſuch iflue ſhall 
inherit. R. Cro. Car. 601. | 

So, if the wife be an alien; for ſhe is /#b potgſtate viri, and by 
the common law, partus ſequitur patrem. R. Cre. Car. bos. 
Per three F. 1 Sid. 198. R. Mar. pl. 150. D. 1 Vent. 427, % 

Otherwiſe, if the parents go beyond ſca without licence. 
R. Cro. El. 3. 

Or, ſtay there after the licence determined and then have iſſue. 


Ke. Cro. El. 3. Vide 1 Sid. 198. 


Or, if the father was not a merchant. 2, 1 Sid. 198. But 
Huſſey ſays, generally, that he who is born there, if his father 
and mother areiZng/;/h, ſhall inherit. 1 R. 3. 4. 4. | 

By the /. 29 Car. 2. 6. all born out of the {.ing's dominions 
between 14 June, 1641. and 24 March, 1660, whoſe fathers or 
mothers were natural ſubjects, are natural born ſubjects to all in. 
tents: provided they receive the ſacrament in ſcven years, and 
take the oaths in one month after, 

So by the f. ) Ann. 5. the children of all natural born ſub- 
jects, born out of the ligeance of the queen, her heirs and ſuc 
ceſſors, ſhall be 'deemed natural born fubjects. And this clauſe 
was not repealed by the /. 10 Ann. 5. 

And all perſons, who ſhall take the oaths, and ſubſcribe the 
declaration 6 Ann. &c. and bring certificates of receiving the ſa- 
crament in ſome proteſtant congregation three months before, 
ſhall be natural ſubjects. But this was repealed by the /+ 
10 Ann, 5. to all naturalized after 4 Feb, 1711. by 


. 


By the J. 4 6. 2. 21. the ff. 7 Ann. 5. is explained, to 
children, whoſe fathers at their birth were natural born ſubjects 
of England, or Great Britain; but not to children, whoſe fathers 
at their birth were attainted of high treaſon in England, or Jre- 
lin, or liable, on their return, to the penalties of high treaſon 
or felony, or were in the ſervice of any foreign ſtate in enmity 


with Great Britains | 
[By J. 13 C. 3- c. 21. perſons born out of the ligeance, 


whoſe fathers, by ,. 4 C. 2. (explaining Af. 7 Ann.) are in- 
titled to the rights of natural ſubjects, ſhall alſo be natural 


ſubjects. 
(B. 2.) A Perſon naturalized, 


So, if an alien be naturalized, he ſhall be to all intents. as a Vide for de- 
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natural ſubject, and ſhall inherit as if he had been born within nizen, poſty 


the king's ligeance. Co. L. 129. a. 2 

If a man take an alien to wife, and afterwards fell his land, 
and his wife be naturalized, ſhe ſhall be endowed of the lands 
{old before her naturalization. Co. L. 33. a. 

If an alien be naturalized, a ſon born before ſhall inherit to 
him, Co. I. 1 29. a. 1 Vent. 419. 

So, his brother. 2 NA.. 93. 

Naturalization can only be by parliament. Co. L. 129. a. 
1 Vent, 419. | 

Nor can one be naturalized for life only, or, to him and the 
heirs of his body, or, upon condition; for being naturalized, . he 
js abſolutely ſo for ever. Co. L. 129. a. per Mont. 2 Rol. 95. 
Jade 2 Cro. 5 39. 

If he be naturalized by the parliament of Eugland, he will be a 
natural ſubject alſo in Ireland, Iau. 291. 

But if a man be naturalized by the parliament in Ireland, he 
ſhall not be a natural ſubject, nor can inherit in England, 
R. fer three J. Tirrel cont. 2 Vent. 4. 2 Jon. 11. Vau. 278, 9. 
Keb. 60 1. Cart. 185. 1 Sid. 197. Declared by the „tf. 10 W. 3. 1. 

Or, by the parliament in Scotland. 1 Sid. 197. Yau. 278. 

By the ,. 7 Fac. 2. no perſon ſhall be naturalized, unleſs he 
hath received the ſacrament within a month before the bill ex- 
hibited, and take the oaths of ſupremacy and allegiance in the 
parliament houſe, before the bill twice read, which the Lord 
Chancellor, or Lord Keeper, may adminiſter, if the bill begins 
in the upper houſe, and the Speaker, if it begins in the Houſe of 

ons. 
So, if a man be naturalized, he ſhall not have collateral abi- 
lties, without ſpecial words, to do that which he could not have 
done, if he had been born within the king's ligeance: as, he ſhall 
not be enabled. to inherit to his anceſtor, if he was an alien. 
Vent. 420. 1 Sid. 197. 

f a man naturalized was a baſtard, he cannot inherit, 
2 Rul. 935 11 3 

Or, if he was of the half blood. id. 
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[By 13 G. 2. c. 7. foreigners reſiding ſeven years in 4 
Cabal, (not abſent two ——— at — n rg 
or, if quakers, the affirmation, are naturalized, All but qui.” 
and Jews, muſt take the ſacrament three months before, in * 
proteſtant and reformed congregation in Great Britain or the 
American colonies. By. 3. Jews taking the oaths may omit the 
chriſtian expreſſions, and yet be naturalized by this act,] 

[By ff. 20 G. 2. c. 44. this is extended to the Moravian 
brethren, and all foreign proteſtants ſcrupulous of taking an oath,] 

[By ,. 22 G. 2. c. 45. foreign proteſtants ſerving three years 
in Engliſh whale-fiſhery, are naturalized. If they go abroad for 
more than twelve months at one time, they forfeit it.) 

[By A. 2 G. 3. c. 25. foreign proteſtants ſerving in roy; 
American regiment, or as engineers in America for two years, nz. 
turalized.] 

[And by ft. 13 G. 3. c. 25. perſons naturalized under 13 C. 2. 
and 2 G. 3. are declared capable of taking office civil or military, 
or lands, except in Great Britain and Ireland. ] ; 

By fe. 14 G. 3. c. 84. perſons naturalized ſhall not have Britj 
privileges of trade in foreign countries, unleſs they ſhall have re. 
ſided ſeven years in Britifh dominions, without being above tub 
months abſent at a time.] | 


(c.) What Things an Alien may do; what not. 
(C. 1.) When he may inherit ; when not. 


A N alien cannot inherit to his father, who is a natural fubjed, 
though he be born in lawful marriage. Co. L. 8. a. 

Nor can the ſon of an alien inherit to his grandfather, tho' the 
ſon be a natural ſubject; for he muſt inherit mediante patre, 
1 Vent. 416. 

Nor can the ſon, or deſcendant of an alien inherit to the bro- 
ther of the alien being a natural ſubject. 1 Vent. 413, 416. 

So no one can inherit to another who derives his blood or te. 
lationſhip to the other through an alien: as a nephew cannot in- 
herit to an uncle, or & contra, where the father is an alien, 
1 Vent. 416, 418. Vide infra. 

And if he be made denizen, the iſſue born before cannot in- 
herit. Co. L. 8. a, 7 Co. 7. a. Calvin. Vide pot, (D. 2.) 

8o an alien cannot take by any act of law: as, an huſband be- 
ing an alien, ſhall not be tenant by the curteſy. 7 Co. 25. 4. 
Calvin. Per Hale, 1 Vent. 417. 

A woman alien ſhall not be endowed, 7 Co. 25. a. Calvin, 
Per Hale, 1 Vent. 417. Co. L. 31.6. 

Nor ſhall an alien be guardian. Per Hale, 1 Vent. 417. 

Yet the king's wife ſhall be endowed, tho? ſhe be an alien, 
Co. L. 31.6. 

So — wife of a ſubject, who marries with the king's licence, 
Semb. Co. L. 31.b. 1 Rl. 675. 1. 15. Vide Stat. Rot. 8 H. 5. 
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But if an alien be made denizen, the iſſue born afterwards may 


inherit. Co. L. 8. a. Vide poſt, (D. 2.) N 
If a man has iſſue two ſons, and the elder is an alien, and the 


younger not, the younger may inherit. Co. L. 8. a. X. by all 
the J. 1 Sid. 195. 1 Vent. 413. tho? the elder has a ſon a natural 
ſubject. R. 1 Vent. 413. Hard. 224. 2 

if an alien has ifſue two ſons born within the king's ligeance, 
= Cont. Co. L. 8. a. Per 7 J. acc. in Scaccario, 1 Lev, 60, 
| Sid, 198, 201. Vide the argument fer it by Hale. 1 Vent. 413. 
D. Ny 159. Re 2 Cre. 539. Godb. 275. 2 Kal. 93, 113. 

al. 13. 
1 8 10 the brother be dead leaving a ſon, the ſon ſhall inherit to 
his uncle; for where the meſne anceſtor, either dead or alive at 
te time of the deſcent, is inheritable, his ſon, jure repræſenta- 
tuns ſhall inherit; otherwiſe, where the meſne anceſtor is not 
inheritable. R. per omnes in ſcaccario, 1 Vent. 413. inter Colling- 
wud & Pace. | 

But if there be two brothers, the one an alien, and the other 2 
natural ſubject, who purchaſes, and dies without iſſue, the alien 
has iſue a ſon a natural ſubject, the ſon ſhall not inherit to his 
uncle. R. per onnes. 1 Sid. 195. 1 Vent, 413. Collingwood & 


Pace. Vide ſupra. 
Yet now, by the ff. 11 & W. 3.6, all natural born ſubjects may 


inherit, and make their pedigree by deſcent, from any anceſtor 
lineal or collateral, altho' the father, or mother, or other anceſtor 
of ſuch perſon, by, through, or under whom they derive their 
pedigree was an alien, in the fame manner, as it ſuch anceſtor 
was naturalized, or natural born, 

If an alien married an heireſs, who was a natural ſubject, the 
iſue might before this ſtatute have inherited to his mother, tho? 
not to his father. R. 1 Sid. 201. 1 Vent. 422. 

[By fe. 25 G. 2. c. 39. a natural born ſubject who derives his 
pedigree through an alien anceſtor, ſhall not inherit by virtue 
a1 12 W. 3. c. 6. unleſs he was in being and capable of 
taking at the death of the laſt ſeiſed, to whom he claims as heir.) 

[If the deſcent is caſt on a daughter, and a ſon is born after- 
. = —— his favour; and if more daughters 
ne born after, in coparcenary with her on whom 
the deſcent was caſt.] 


(C. 2.) When he may purchaſe, 


If an alien purchaſe lands or tenements to him and his heirs, he 
takes the fee-ſfimple, but upon office found it goes to the king, 
vo ſhall have it by his prerogative, of whomſoever the lands are 
bolden. Co. L. 2. b. 

If an alien purchaſe to him and the heirs of his body, he is te- 
nant in tail, D. 9 Co. 141. 2 Rol. 321. 

And if he ſuffer a common recovery, and afterwards an office is 


the recovery is good to bar the remainders. R. 4 Leo. * 


the one purchaſes, and dies without iſſue, his brother may in- 
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If an alien purchaſe an eſtate for liſe, the kin 
found ſhall wk. it. . 2. & 5 8 upon office 

So, if he purchaſe a term for years. Bid. 

But his purchaſe is only ad proficuum regis, 7 Co. 25, a, Cal; 
1 Leo. 47. 4 Leo. 82, ” 

And if an alien die, the law veſts the freehold and inheritance 
in the king. Co. L. 2.6. 

If an alien and another purchaſe jointly, and the alien dies, the 
other ſhall not have the whole by ſurvivorſhip, but the king that 
have the moiety. '1 Leo. 47. 4 Leo. 82. 

_ * found, the moiety ſurvives, 5 Co. 5 2. B. Vg. 

„(C. 4. 
721% an alien friend purchaſe a copyhold in the name of 4 
in truſt for for him and his heirs, the king ſhall have the truſt 
©. 1 Rol. 194. J. 35. Vide poft, (C. 3.) 

So, if an alien enemy take a bond, the king ſhall hare i, 
Semb. 1 Rol. 195. B. Vide Lut. 34. 

[Choſes in aCtion belonging to alien enemy, are forfeited tothe 
crown, but there muſt be an inquiſition to intitle; and a peace he. 
fore inquiſition diſcharges the cauſe of forfeiture. A. Gen. y, 
Weeden, M. 11 V. 3. Parker 267.] 

Or, an alien friend, who afterwards becomes an enemy, 
©. 1 Kol. 195. B. : 

By the f. 7 R. 2. 12. no alien ſhall purchaſe a benefice 
within this realm, without licence of the king. 

But an alien friend, being a merchant, may take an eſtate for 
years in an houſe for his habitation. Co. L. 2.6. 1 Rl. 194, 
J. 17. Cont. Dy. 2. b. in marg. for he ſhall take only at wili, 

Otherwiſe, if it be land, meadow, &c. not neceſſary for his 
habitation. Co. L. 2. b. 1 Rol. 194. J. 27. | 

Or, if he be an alien enemy. G. L. 2. b. 

Or, if he be no merchant, tho' he be in amity. Co. L. 2. . 
1 Rol. 194. J. 30. | 

And if an alien friend, being a merchant, depart the realm, 
his term for years in an houſe for his habitation goes to the king, 
Co. L. 2. 5. 1 Rol. 194. J. 21. Dan. 321. Dy. 2. b, in mary, 

So, if he die; for it does not go to his executor or admunſir- ] 
tor. Co. L. 2. b. 1 Rol. 194. J. 23. b 

Yet, by ſome, he may deviſe goods, and leaſes by his will 
Bend. 36. 1 And. 25. | 

So an alien ambaſlador may take a houſe, land, &c, for years, 
Cre. Car. 8, 9. | | 

By the /. 27 Ed. 3. 2. merchants ſtrangers, not enemies, my 
ſafely dwell in the realm. Dy. 2. b. in marg. 

So, if a ſtatute be acknowledged to an alien, he may hare 
the land upon an extent on the ſtatute, and the king ſhall not 
take it. Dy. 2. ö. in marg. | 

So a corporation may purchaſe, tho' the head of the corpori- 
tion be an alien, 2 Rol. 93. K 


r 


If an alien purchaſe a copyhold, or land, in the name of ano- 
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2 


her in truſt for himſelf and his heirs, the king ſhall have it. ja . aan 
unt but not R. 24 Car. 1. 1 Kal. 194. l. 35 Dan. 321. of a truſtee, 


Al. 15» K. Hard. 495 


But if an alien purchaſe in the name of a truſtee, the king 
cannot be intitled by inquiſition; for the eſtate in law is in the 
nultee, not in the alien; but he muſt ſue in Chancery to have 
the truſt executed. R. 1 Rol. 194. J. 40. 534. J. 50. Al. 16. 
Hard. 495» Dan. 321, 2. : 

6 an alien cannot have a copyhold, becaufe the king ſhall not 
have it, and thereſore it will eſcheat to the lord of the manor. 


Dy. 2. b. in marg. 
(C. 4.) Various Diſabilities. 


But an alien born, has no ability to make a feoffment, grant, 
or leaſe. Co. . 42. b. 

So, an alien cannot be ſeiſcd to the uſe of another; for he 
cannot be decreed to execute it. 1 C. 127. a. Chudleigh, 

So, if the king, before office confirm his eſtate, which he has 
purchaſed, that does not make his title indefeazable. Dub. 
1 Lev. 47. 4 Leo. 82. | 

8o an alien cannot inforce the execution of an uſe at common 
hr, or of a truſt now. Al. 15. 

So, if the poſſibility of a term for years be limited to A. for 
life, and afterwards to B. who is the wife of an alien; it does 
not veſt in the alien. Vide Eq. Ca. log.“ 

$0 by the . 12 & 13 W. 3. 2. No perſon born out of Eng- 
and, Scotland, or Ireland, and not of Engliſh parents (tho' natu- 
ralized or made denizen) ſhall be capable to be of the privy coun- 
cl, of either houſe of parliament, or to enjoy any ofhce, or 
place of truſt, civil or military, or to have any grant of lands, 
G. from the crown to himſelf, or any in truſt for him. 

If an alien purchaſe, tho' the king is intitled, yet the eſtate 
does not veſt in him *till office found. R. 5 Co. 5 2. b. 

For till office, the alien is ſciſed. 1 Leo. 47. 4 Leo. 82. 
Vide ante, (C. 2.) 

And if an alien and a ſubject purchaſe jointly, they are join- 
tenants, and the ſurvivor ſhall hold till office found. 5 Co. 5 2. ö. 
I Lev. 47. 4 Leo. 82. | 

And an office to intitle the king to the lands of an alien is not 
good, if it be under the exchequer ſeal; for it ought to be under 
the great ſeal, R. 5 Co. 52. a, Mo. 325. 


Vide peſt, (C. 7.) 


(C. 5.) When he may ſue; when not. 


50 an alien enemy cannot have any action real, perſonal, or 
t Dy. 2. 5. 19 Ed. 4» 6. „ 1 Rol. 195. 5. Semb, 
45. | F 
Nor can an alien friend have any, except a perſonal action. 


«2, 6. 
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When it may be pleaded in abatement that the plaintiff i; in 
alien born, Vide Abatement, (E. 4.) 

But, if an alien be within the kingdom with a ſafe condud 
or under the king's proteCtion, he may have an action, tho his 
king be in enmity. R. 1 Sal. 46. R. Cro, El, 683. R 
gen . Turk, infae, & perpet 

o, a Turk, infidel, Cc. is not a ual enemy, b 
have the privilege of a friend. 1 Sal. 46. mT 

An alien friend may have all perſonal actions, for his goods, 
or property. 1 And, 25. Vide Dy. 2. b. 

So, an action for ſlander. X. per four J. Williams ont, 
1 Bul. 134. | 

[A foreigner muſt give ſecurity for coſts before he can pro. 
ceed in a ſuit.] 

[A Scotſman conſidered as a foreigner.] 

[A depoſit of the money for which ſecurity would be guten, 
not permitted in lieu of it. Ker v. Dutcheſs of Munſter, in Scac, 
Hil. 1718. Bunb. 35. 

[So, a perſon protected by an ambaſſador, if he ſues here 

originally, but not if he ſues for an injunction to ſtay proceeds 
ings at law, Fenwick v. Forteſcue, in Scac. M. 1729. Bunk, 
272) 
[But in B. R. it is held that a foreigner is not obliged to give 
ſecurity for coſts. Real v. Macky, P. 17 G. 2. Str. 1206, 
But it is now every day's practice to ſtay proceedings till ſecu« 
rity be given.“ | 

[Nor a Sco/chman reſident in Scotland, Maxwell v. Moyer, 
T. 33 & 34 G. 2. 2 B. M. 1026.] 

[An alien's property in the funds is under the controul of the 
court of chancery, tho” he is in a foreign country, Anon, JM, 
1737. 1 Athyns 19.] | | 

[A captain of an enemy's ſhip may ſue upon a ranſom-bill 
Record v. Bettenham, M. 6 G. 3. 3 B. M. 1734. 


\ 


By the ff. 31 H. 6, 4. If a ſubject offend againſt any ſtranger 
on the ſea, or in any port of the realm, there being by way of 
amity, or ſafe-conduct, or any other, by attacking his per- 
ſon, ſpoiling, &c. his ſhip or goods, the chancellor, with any 
juſtice of the one bench or the other, ſhall upon a bill of complaint 
make proceſs againſt the parties to anſwer, and for reſtitu- 
tion, Wc 


(C. 7.) What other Privileges an Alien ſhall havez what not. 


So an alien may diſpoſe of his perſonal goods by his vill 
2 Rol. 94. 1 And. 25. . | 
May be an executor, or adminiſtrator. R. Cro. Car. 9. 
Tho' his king be in enmity. Adm. Cre, El. 683. 
By the ff. 1 K. 3. 9. an alien artificer ſhall not remain, or uſe 
any trade in Eng/and, unleſs as ſervant to a ſubject, on pain 0 
forfeit all his goods. 10 


r 
By the ſame t. he ſhall not make any cloth, nor put any wool 


ork. 
" By the tame. . he ſhall not ſell in groſs, but by retail, 

By the ft. 1 R. 3. 9. and 14 H. 8. 2. he ſhall not take any 
reant, or apprentice, unleſs his ſon, daughter, or a ſubject 
horn, on pain of 20 J. by the /f. 1 R. 3. g. and of 10/. by the 
14 H. 8. 2. nor by the . 21 H. 8. 16. above two ſervants 
ſtrangers at a time. 

By the V. 14 H. 8. 2. he ſhall not keep above two journeymen, 
not ſubjects, on pain of 10 /, 

By the fs 32 H. 8. 16. J 13. he ſhall not take any meſſuage, 
or ſhop, nor any let him ſuch, on pain of 5 /. 

But by the f. 22 H. 8. 13. a common baker, brewer, ſurgeon, 
or ſcrivener, are not artificers. 

Nor, a vintner. R. 3 Mod. 94+ 
By the f. 12 Car. 2. 18. no alien ſhall be a merchant, or factor 
in the plantations. 

80 by the ff. 15 Car. 2. 15. an alien may ſet up a trade to 
dreſs hemp, flax, make twine, or nets for fiſhery, or cordage, 
and tapeſtry hangings. 

By the ff. 32 H. 8. 16. / 9. every alien ſhall be ſubject to the 


WS, 
By the ,. 27 Ed. 3. 2. aliens not enemies, may ſafely dwell 
in the realm. Dy. 2. in marg. 

50 an alien artificer may hire a ſtable, Qc. if it be not a ſhop 
or manſion. 1 Sand. 8. 1 Sid. 309. 

By the ff. 21 Fac. 19. aliens ſhall have advantage of the 
ſtatutes againſt bankrupts. 

By the courſe of the Exchequer, the ſon of an alien, tho' born 
vithin the realm, being a merchant, ſhall pay the cuſtoms and 
duties, as an alien, for the firſt generation. Litt. 140. Agreed 
Hard. 335. 

Vide Trade, (A, I, &c.) 


(C. 8.) Trial per medietatem Lingue. 


In an action by an alien againſt an alien, by the ff. 27 Ed. 3. 8. 
the inqueſt ſhall be by all aliens, 

And by the ſame ſtatute and the f. 28 Ed. 3. 13. if one party 
be alien, and the other denizen, the inqueſt before all juſtices 
hall be by half aliens, if ſo many be to be found in the vicinage, 
ocherwiſe by ſo many as are to be found, and the reſt denizens. 

And this, by the ft. 28 Kd. 3. 13. tho the king be party. 
And this privilege has always been allowed ſince theſe ſtatutes 
in all pleas, and before all juſtices, if it was demanded, Dy. 144. 

lf the alien was plaintiff, as well as if defendant, Dy. 144. 6. 
and 144. 4. in marg. 

And if the defendant does not pray a venire facias de medietate 
lngue, the plaintiff may. Dy. 144. 6. 

90, if a full inqueſt does not appear, there ſhall be a tales de 
medietate linguæ. X. Poph. 36. 

Or, 


429 


3 
l 

: 
Ft 
: 
> 
E 


_—— 


—_—_— — 
—— 
P — 


a 1 4 „ 


3 — 
i s reren * 
* —_ Po , . 4 


* 


8 41 


59 ren 0 


- N — 7 © 2 — 
bad. EIS 2 Hite. 


+ 


oe eo 


Ws 


v 
—— 


—— 
ele 


Or, if the aliens only make default, fo many aliens may be 

added upon the tales. Poph. 36. ! 
| And by the ff. 8 H. 6. 29. want of freehold ſhall be no chat. 
| lenge, where the trial is per medietatem lingua. 

But if the defendant does not pray a wenire facias de medieta, 
lingue, the plaintiff need not; for a trial per probes et legales . 
mines will be good. Dy. 28. a. 144. b. b 

So in high treaſon, the trial ſhall not be per medietatem lingue 
R. Dy. 144. b. 145. a. ; 

Nor, where an alien ſues as adminiſtrator, or executor, en a 
droit, if the inteſtate or teſtator was not an alien. R. Cu. El, 22. 
Dy. 28. a. in marg. Y 

[Tho? aliens are ſubject to the laws, and in enormous offences 
(as murder, &c. ) are liable in the ordinary courſe of Juſtice, yet 
it may be too harth to puniſh them on a /zcal ſtatute, Thus x 
French priſoner, indicted of privatcly ſtealing from the fhg, 
was acquitted of that, by direction of the judge, and found 
guilty of the larceny only. Moeliere's Caſe, 1758. Foſter 188. 
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(D) Denizen. 
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(D. 1.) By whom made, and how, 


nth . HE king only has the prerogative to make any alien to he 
axta(B.2.) a denizen. 7 Co. 25. b. Calvin. 2 Rel. 93. 


And cannot grant this prærogative to any other. 7 Co. 25. l. 
2 Rol. 93. . 

The uſual manner of a denization is by letters patent. 7 Cz, 6, 
a. Calvin, | 

So it may be by parliament. Bid. | 

Or, by conqueſt; for if the king conquers another kingdom, 
all his ſubjects are immediately denizens of that kingdom. Ii. 

The king may make any one a denizen for life. 7 Ce. C. 4. 
Calvin, Per Mont. 2 Rol. 95. 2 Cr. 5 39. Co. J. 129. 4. 

Or, only for years. 2 Cre. 539» 

Or, for himſelf and the iſſue of his body. 7 Co. 6. a. Calvin 
Per Mont. 2 Rol. 95. Co. L. 129. a. 

Or, for him and his heirs generally. 7 Co. 5. b. Calvin. 

So he may make one a denizen for a particular purpoſe; 25, 
qued in quibuſdam curiis audiatuy ut Anglus. G. L. 129. 4. 

So he may make one a denizen, upon condition. Co. L. 129. a. 
7 Co. 6. a. Calvin. 

And by the ff. 32 H. 8. 16. all aliens made, or to be made de- 
nizens, ſhall be obedient to the ſtatutes of the realm; and in the 
letters patent of denization, a proviſo ſhall be inſerted, that they 
ſhall be ſo. 

But this proviſo does not make a condition; for if he do nt 
homage, nor be obedient to the law, he ſhall be puniſhed as the 
law requires, yet his denization is not void. R. 1 Ru. 193. 
E. Lane 58, 9. 
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(D. 2.) The Privileges of E Denizen, 


If a man be made denizen, he ſhall have the privileges of a 


ſubject born a parte pot : as, his iſſue born after his denization 
\ 


may inherit to him. Co. 4. 8. a. 
But if a man be made denizen, his iſſue born before ſhall not 


inherit to him. Co. 1. 8. a. 

If the father be a ſubject born, and his ſon an alien; tho' he 
de made denizen, he cannot inherit to his father. Per Hale, 
1 Vent. 419. Co. L. 8. a. 

If a father, a ſubject, has iſſue two aliens, who are made de- 
nizens, and the one dies without iſſue, the other cannot inherit 
to him. R. 1 Vent. 419. 

So, if the grandfather be a ſubject, the father an alien and 
made denizen, the ſon a ſubject born, and the father dies in the 
life of the grandfather, the ſon cannot inherit to his grandfather. 
1 Vent. 419. 

The! born after the denization of the father. id. 

If a wife be an alien, and after alienation of lands by her 
huſband, made denizen, and then the huſband dies, ſhe ſhall not 
be endowed. Co. L. 33. a. 


(D. 3.) Who ſhall not be Denizen. 


But if the king grant an office to an alien, that does not make 
him a denizen ; for it ſhall not enure to two intents. 3 Leo. 243. 

So, if an alien immediately after his birth comes into Eugland, 
and there continues all the time afterwards, it does not make him 
a denizen. 1 Rol. 195. J. 16. 
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(A.) Alienation, by the King's Tenant. 


(A. 1.) When it ſhall not be, without Licence. 


B Y the common law, no fine was paid for an alienation 
without the king's licence. Co. L. 43. St. Pr. 27. b. 

But when by the ff. M. Ch. cap. 32. it was provided, that none 
ſhall give or ſell more of his land, than that of the reſidue the lord 
may have his ſervices, a fine was claimed by the king, if his te- 
nant aliened without his licence. Co. L. 43. a. 

And by the /,. 1 Ed. 3. 12. it was enacted, that the land ſhould 
not be forfeited, but a fine paid in chancery by due procefs, for 
we alicnation without licence. 5 
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A L IE NATION. 


By the /. 17 Ed. 2. 7. the king has uſed to . 
Fa * licence, a a n extent. 40 80 ſerjeantiy 
The uſual ſme for an alienation without licence, was the value 
of the land A _ 2 Inst. 67. Sav. 16, 
And the fine, for a licence of alienation, was the thi 
the 3 "= | : * Giird part o 
So by the /f. 34 H. 8. 5. /. 1 » the fine for a pardon 
W < v7, a be? a N a 4 
The fine for alienation ſhall be paid by every tenant of the lin 
who holds in capite. 5 
If he has on a reverſion in fee, and aliens without licence 
but the fine, if there be proceſs againſt the tenari for life, and he 
by plea ſhews his eſtate, ſhall; not be levied Rom him. * 
Sav. 17, 2 Infle G7. f : 
So it aid, u an alienation by way of uſ. 
covenant to ſtand ſciied, Ge. 43 4 4 g "7 
If the heir make a bargain and. ſale hy indenture in 
levy a fine, tho' it be before livery Faw aim 32. as 
If there be an eſtate-tail, and the tenant in tail make ſeyer;] 
alienations, arid afterwards it is conveyed to the iſſue in tail, who 
is remitted ; the fines for the alienations made, continue a charge 
upon him. R. Sav. 65. | | 
And all the lands of the alienor, as well as the land aliened, 
are liable to this fine, 4 Leo, 47. - 


(A. 2.) When it may. 


But for alienation of land held of the king, as of an honour, 

and not in capite, no hne was due. Bro. Alienation 11. 

Nor, for the alienation of the tenant paravail, where the mee 
held of the king, 

80, if there was a licence, or pardon of alienation to the 
feoffees, e. no fine ſhould be paid for any uſe, which ariſes out 
of the eſtate of the feoffees. 

So:tenanit for life ſhall not be charged with the fine, for the 
alienation of him in reverſion. R. Sav. 17, 65. 2 If. 67. 

Nor, tenant in dower for the alienation of her huſband; for 
ſhe claims paramount, Vide Sau. 65. | 

80 now, by «the ff, 12 Car. 2. 24. all fines for alienation, 
ſeizures, and pardons for alienations are taken away, and dil. 


charged from 24 Feb. 1645, | / 
But it is provided, that this ſhall not be conſtrued to take 4 


away any fines for alienation due by particular cuſtoms of par- 
ticular manors, and places other than fines for alienation of lands 


holden immediately of the king in capite. 
(B) Alienation by the Tenant of a Common 
Perſon. 


O, by the particular cuſtom of any manor, the lord ſhall the k 
have a fine upon the alienation of his tenant in fe 
14 H. 4. 1. 4. 


4 But Ve 
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But a cuſtom, to pay a fine of a year and an half's rent of the 


whole, upon the alienation of any part, is not good. 2 Vent. 134, 5. 
80, a cuſtom to pay a fine, upon an alienation by a tenant 


only for life. Semb. 2 Vent. 135. 
Alienation of Copyhold. 
Fide Copyhold, (I. 1.—M. 2.) 
_ Alienation by a Corporation. 
Vide Franchiſes, (F. 18.) 


By Huſband and Wife. 
Vide Baron and Feme, (G. I, &c,—P. 1.) 
By Tenant in Tail. 


Tide Diſcontinuance, (A. 4, * I, Kd. — Fflatery (B. 23, 
e. 33. 


Forfeiture by Alienation. 
Fi Copybold, (M. 2.)—Forfeiture, (A. 1, Kc.) 
AKI Au O . 
Vide Chancery, (2 D. 1, &c.) 


. __—_ 


ALLEGIANCE. 


(A) Allegfance; when due. 


LLEGIANCE, or ligeance, is the lawful obedience, 
which a ſubjeC is bound to render his ſovereign. Co. 
L. 129. a» 7 Co. 4. Calvin. 
And it is due proprium quarto meds to the king, omni, ſali, et 
ſemper, 7 Co. 12. a, Calvin. — 8 
A due to the king, in his naturg capacity. 7 Ca 10. 4. 


un, 
$0 allegiance is due from a natural 3 
places, and all kingdoms. 7 Cp. 7. ö. Calvin. For he has always 
he king's protection. 7 Co. g. b. Calvin. 

Te he hath abjured the realm. 7 Co. 9. b. Calvin; 

So ligeance is aturalis, acquiſita vel localize 7 Co. 5. b. hs 
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(B. 3.) 
Who ought 
to take 
them. 

Ja. Officer, 


(K. .) 


enemies for purpoſes of 


age 


1. LEE CANISN 15 


As, every ſubject born, immediately upon his birth ought w 
pay a natural allegiance to his ſovereign, and is called a naw 
liege-man, as the king is ſaid to be his natural liege 1g, 
7 Co. 4. ö. 5. a. b. Calvin. 

So a man naturalized, or made denizen, acquires a ligeance to 
the king. 7 Co. 5+ b. Caluin. Vide Alien, (B. 2.—D, 1, Kc. 

So a man, who comes under the dominion of the king, ought 
pay a loxgal allegiauce z for he has his protection. 7 Co. 5. 4,6 
a. Calvin, | 

And therefore, if an alien friend come in England, and con. 
mit treaſon, the indictment ſhall be contra ligeantie fue debitun, 
7 Co. 6. a. Calvin. | 

But ligeance is reciprocum ligamen, quia ficut ſubditus tenetur al 
obedientiam, ita rex tenetur ad proteftionem. 7 Co. 5. a. Calvin, 

So an alien enemy, if he comes into the realm, does not owe 
any allegiance, and cannot be indicted for treaſon; but ſhall be 
puniſhed by the martial law. 7 Co. 6. b. Calvin, 

[An alien (whether his ſovereign is in amity or enmity with ug) 
living here under the king's protection, oweth a temporary loc 
allegiance, and if he committeth an offence amounting to treaſon 


in a natural-born ſubject, he may be dealt with as a traitor, 
Hofter 185. ; | 


[So, if alien, having family and eſſes here under protection, 


goes to his own ee, in time of war, and adheres to the king's 
oftility. id.] 

[Allegianee due from natural-born ſubjects is perpetual and un. 
alienable; and a commiſſion from a foreign prince is no excuſe, 
tho” the priſoner had refided in his dominion from his infancy 
Townley's caſe, Foſter 7. M*Donald"s cafe, Ff. 59. Fiſ. 183, 
I84.] 

[Allegiance is due to every king in full and peaceable poſ- 
ſeſſion. 9. 184, 188, 397, 400. ] 

{Not to any other out of poſſeſſion (whatever his right or pre- 
ienſions may be) when the throne is ſo full. Bid. 


(B.) Oath of Allegtance, &c. 
(B. 1.) By the Common Law. 


the ancient law in the time of king Arthur, and after- 
B ards revived in the time of king Edgar, every man of the 
+ twelve years' or upwards ought to have been ſworn to the 
king in the tourn, or in the leet. Co, L. 68. . 172. l. 7 Gab 
5. 7. a. Calvin. 1 Bul. 199. 
But an alien ſhall not be ſworn in the leet. Pal. 14. 


(B. 2.) By Statute Law, 


80 now, by the . 1 Hl. 1. /. 19. every archbiſhop, bine 
and other eccleſiaſtical perſon, and officer, and every judge, 


juſtice, mayor, and other temporal officer, and every perion, 


who has fees or wages of the crown, fall take the oath of ſupre- 
macyj and fidelity, therein declared and ſet forth. * 


- 


1 


41 i 1 6 11 n 
80, J. 247 25. every perſon, before he ſue livery, or oufter le 


main, do homage, be received into the queen's ſervice, take 
orders, or any degree in the univerſity, 

80, by the . 5 Alia. 1. ſ. 5. every ſchoolmaſter, publick or 

ate teacher of children, bencher, reader, utter bariſter, antient 
of any houſe of court, principal of any inn of chancery, attorney, 
prothonotary, philizer, ſheriff, eſcheator, feodary, and all per- 
{ns admitted to any office at common law, or other law, thall 
take the ſaid oath. 

By the fs 3 Fac. 4. the oath of allegiance is preſcribed: 

And by the /. 7 Fac. 6. all perſons above eighteen of what- 
ever ſex or degree therein intended, ſhall take it, viz. every arch- 
biſhop and biſhop, before the lord chancellor or lord keeper, 

An eccleſiaftical judge or officer, before the archbiſhop, biſhop, 
or ordinary of the dioceſe, where he exerciſes his office: 

Every perſon of, or above the degree of a baron or baroneſs, 
and all of the privy council, and the preſidents of Wales, and 
the North, before four of the privy council, of whom the lord 
chancellor, treaſurer, privy ſeal, or ſecretary to be ane; or, if 
above thirty miles from London, before the biſhop of the dioceſe, 
or ſuch whom the lord chancellor, or lord keeper, by dedimus po- 
eNatem ſhall authorize :; 

The ſervants of the king, queen, or prince, &c. before lord 
ſteward, &c. 

Judges, juſtices of peace, ſheriffs, or other officers of juſtice, 
or who receive a fce of the king, before lord chancellor, or lord 
keeper, treaſurer, admiral, warden of the cingue ports, chief 
juſtice of B. R. or C. B. juſtices of aſſiſe in the county where 
they reſide, or other whom the lord chancellor or keeper ſhall 
authorize : 

Mayor, or other chief officer of a corporation, before ſuch who 
adminiſter the oath of office: aldermen, and under-officers, and 
erery freeman of a corporation, before the chief officer in the 
open hall: 

All of the Houſe of Commons, before their entry into the Houſe 
in every parliament, before the lord ſteward, or his deputies : 

Maſter of the ordnance, lieutenant of the tower, and min 
maſter, the four principal officers of the navy, under the 3 
wiral, before lord chancellor, or lord keeper, or * rd admiral : and 
all officers, Sc. of the tower, before the lord licutenant of the 
tower : 

Vice-admirals, captains, and ſoldiers in the king's ſhips, before 
any two of the ſaid — officers of the navy: 80 

All perſons, having the charge of forts, Ic. captains of 
mn within the realm, before juſtices of aſſiſe, or two juſtices 
ot peace: 

Doctors, advocates, and proctors of the civil law, and their 
Cerks, before the biſhop of the dioceſe where they reſide : 

All, who ſue livery, or oufter le main, before the maſter, or ſur- 
Teyor, or attorney of the court of wards, in open court: 

F f 2 Ser- 
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Serjeants at law, ſervants to the judges, and officers in fer. 
jeant's inn, before one of the chief juſtices, or chief baron: 

All ſubjects in inns of court, and principals and treaſures d 
inns of chancery, before the benchers, or readers of the {iq 
houſes: and all admitted into inns of chancery, before the principal 
or treaſurer, and antients, or four of them, in their open halls: 

Prothonotaries, filizers, officers, attornies, and clerks of any 
court of record, before the judges of the ſame court : 

Clerks of chancery, and all ofhcers of chancery, before the maſter 
of the rolls, or two maſters in chaneery : 

Parſons, vicars and curates, and others in orders, ſchocl. 
maſters, and uſhers, before the biſhop of the dioceſe, or ordinary, 
in open court: ; 

Vice-chancellors of both univerſities, heads of colleges and 
halls, proctors, and beadles, before the ſenior maſters in con 
vocation : and others promoted to any e, before the vice- 
chancellor in the congregation houſe: all fellows, and ſcholars of 
houſes, before the head of ſuch houſe, in the open hall. 

Doctors of phyſick, or admitted into the college of phyſicians, 
before the preſident of ſuch college. 

By the ff. 25 Car. 2, 2. all perſons admitted into any office, 
civil or military, or who ſhall receive any ſalary, fee, Ec. by pa. 
tent or grant from the crown, or have any place of truſt, or in 
the navy, or ſervice in the houſehold of the king, or duke d 
York, ſhall take the ſaid oaths of fupremacy and allegiance the 
next term, or at the next quarter ſeſſions of the place where h: 
rehdes. | 

So, by the /. 1 W. & M. 8. all perſons, required to take the 
aforeſaid oaths, ſhall inſtead take the oaths thereby preſcribed, 

So, by the ff. 57 & 8 IV. 3. 24. all who ſhall act as ſerjeant, 
counſellor, barriſter, advocate, attorney, ſollicitor, proctor, clerk, 
or notary, not having before taken the ſaid oaths, fhall incur : 
premunires 

By the f. 13 & 14 V. 3. 6. and 1 Ann. 22. all in office, 
ec. (as by the ff. 25 Car. 2. 2.) and all ecclefiaftical perſons, 
members of colleges and halls in either univerſity, of the founda- 
tion, (being eighteen), all teaching pupils in the univerſity or elſe- 
where, ſchoolmaſters, uſhers, teachers of ſeparate congregations, 
all who act as 4 rjeant, c. (as by the St. 7 & 8 V. 3. 24. 
ſhall take take the oath of abjuration in three months after ad- 
miſſion to ſuch place, or praCtice, in one of the courts at 
Teftminfter, or at the quarter ſeſſions of the place where le 
reſides z or at the next term or quarter ſeſſions, tho' after thre! 
months. "= 

So, by the /. 6 Ann. 14. and 8 Ann. 15, all officers, civil and 
military in Scatland ſhall take the oaths of allegiance, affurance, 
and abjuration in the courts of feſſion, juſticiary, or Exchequer 
Scotland, or quarter ſeſſions there; or in chancery, B. R. C. J. 
or Exchequer in England. 

So by the ff. 1 Geo, 1. 13. all perſons in office, Qc. (as by tit 


, 1 Ann. 22.) conſtables, writers in Scotland, being in Lending 
07 
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or Weſtminſter, or thirty miles diſtance on iſt day of Aſichaelmas 
term, ſhall take the oaths in chancery, B. R. C. B. or Exchequer 
the ſame term, or otherwiſe before 23 Januury, at the quarter 
{eſſions of the place where he ſhall reſide on 1 Dec. 1715. And 
all who come after into office, c. ſhall do ſo in three months. 

By the /. 2 Geo. 2. 31. it is ſufficient, if any take the oaths 
before the end of the next term, or before next quarter ſeſſions, 
tho' not within three months; or if beyond fea, within four 
months after return; and all omiſſions before, pardoned. So, 
by the /. 4 Geve 2. 6. omiſſions of ſuch, who take the oaths be- 
fore 23 Jan. 1731. By the ft. 6 Geo. 2. 4. before 29 Sept. 1733. 
By the ff. 7 Geo. 2. 10. before 29 Sept. 1734. By the ft. 12 Geb. 2. 
6. before 28 Nov. 1739. 

[By b. 6 Geo. 3. c. 53- the oath of abjuration was altered on 
the death of the old Pretender, and now runs, & that not any of the 
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deſcendants of the perſon who pretended, Cc.“ 5 

By the ff. 5 El. 1. the biſhop may tender the oath of ſupremacy (8, 3 1 
and allegiance required by 1 El. 1. to any ſpiritual or eccleſiaſtical Who may 
perſon within his dioceſe, — 


And the lord chancellor, or keeper, may grant a commiſſion 
vo tender it to any therein named. 

The commiſſioners may tender the oath to all, tho' not named 
by their commiſſion. R. Ray. 445. 

Tho' they are not miniſters, or officers mentioned by the act. 
R. Ray. 445. | 

By the /. 3 Fac. c. 4. . 13. the biſhop, or two juſtices of 

may_tender the oath of allegiance therein required to any 
convict, or indicted for recuſancy, or who hath not taken the ſa- 
erament twice the year paſt, and may examine on oath perſons 
unknown, who paſs through their county, and if they do not 
deny being recuſant, and not having received the ſacrament, may 
(if not nobleman or noblewaman) tender them the ſaid oath. So 
juſtices of aſſiſe, and gaol-delivery, R. Skin. 11. 

And /. 41. fix of the privy council, whereof the lord chan- 
o treaſurer, or ſecretary of ſtate to be one, may tender to 
nobility. 

By the ft. 7 Fac. c. 6. ſ. 26. any of the privy council, or the 
biſhop of the dioceſe, may require any nobleman or noblewoman 
of 18 years of age, or any two juſtices of peace of the county, or 
corporation, may require any other perſon of that age to take the 
ſaid oath: and, if any baron or baroneſs, of that age be in- 
ited, or convicted for not coming to church, or receiving the 
lacrament, three of the privy council, of whom the lord chan- 
cellor, treaſurer, priyy ſeal, or ſecretary to be one, ſhall require 
ſuch oath : and, if any of that age, and under that degree, be 
ſo indicted cr convict 3 or if the miniſter, conſtable, and church- 
wardens, or any two of them, complain to a juſtice of peace 
vhere the perſon ſuſpected dwells, one juſtice of peace ſhall re- 
quire it, 

$0 two juſtices of peace may iſſue a warrant againſt any one, to 
bring him before them, in order to take the oath. R. 12 Co. 1 30. 
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(8. 4.) 
The pe- 
nalty. 


ALLEGIANCE, 


But aconſtable, upon ſuch warrant, cannot break open a houſs 
to take him. 12 Cs. 131, 

By the /. 1 V. & M. 8. perſons ſhall take the oaths there pre. 
ſcribed, before thoſe enabled to tender the former oaths. 

So, by the ff. 7 & 8 V. 3. 27. thoſe, who may lawfully ten. 
der the oaths, may tender, or ſummon any to take the ſaid oaths 

So, by the ff. 1 G. 13. / 10. two or more juſtices of the 
peace, or any appointed by the king by order in privy council, or 
by commiſſion under the great ſeal, may tender the faid oaths to 
any they ſuſpect to be dangerous, or diſaffected to the yg. 
vernment. 

So, /. 11. by writing under their hands and ſeals, they 
ſummon any to appear before them at a certain time therein ap- 
pointed, to take the ſaid oaths: which ſummons ſhall be ſerved 
on him, or left at his dwelling or uſual abode, with one of the 
family. 133 


By the ,. 1 Elia. 1. he, who obſtinately refuſes the oath 
there preſcribed ſhall loſe, for his life only, every eccleſiaſtical or 
temporal promotion, or office, cr benefice he had at the time of 
the refuſal. 

By the ft. 5 Eliz. 1. he, who refuſes it, when he ought to 
take it, or it is tendred, incurs a premupire. 1 Bul. 197, 

So, by the f. 3 Face 4. /. 14. if a perſon refuſe the oath 
therein preſcribed, when tendred by the biſhop or two juſtices, 
or to be examined upon oath, (unleſs noble) they may commit 
him to gaol without bail, 'till next aſſizes, or quarter ſeſſions, 
when the oath ſhall be again tendred, and if refuſed, the refuſer, 
(unleſs noble) mcurs a præmunire. 

A feme covert ſhall be committed only *till ſhe takes the oath, 

And noblemen or noblewomen (other than femes covert re- 
fuſing, when tendred by fix of the privy council, incur a pre- 
munire. . 

By the /f. 7 Fac. 6. /. 26, 27. refuſers to take the oath duly 
tendred, thall be committed to gaol without bail, by thoſe em- 

wered to tender it, till next aſſiſes, or quarter ſeſſions, where 
the oath ſhall be again tendred, and a refuſal incurs a premunre 
(except femes covert, who ſhall be committed till they take it; 
and ſuch perſon is incapable of any office, &c, (being no office of 
inheritance, or miniſterial function) or to practiſe the common 


law, phyſick, ſurgery, or as apothecary, or other liberal ſcience, 


till he take ſuch oath. 

So he ſhall be committed for a refuſal, tho' he be a lord of 
parliament, D. 12 Co. 131. 
By the ff. 25 Car. 2. 2. / 4, 5. a perion thereby required to 


take the oaths, who ſhall neglect or refuſe, ſhall be 1% facht in- 


capable of office, or employment: and if he executes it after 
ſuch neglect, he forfeits on conviction 500 /. and ſhall be di- 
abled to fue in any court of law or equity; to be guardian, exe- 

cutor, 


ALLEGIANCE. 


eutor, Or adminiſtrator; to take a legacy, or deed of gift; or 


dear any office within the realm. 
py the f. 1 V. & MM. 8. any perſon having office civil, or 


military, not taking the oaths Wefore 1 Aug. 1689, or ſooner, if 


required, his office ſhall be void: and an archbithop, biſhop, or 
other eccleſiaſtical perſon, or head, or fellow of any college, Q. 
&11l be ſuſpended, and if he negle& in fix months aftgr, ſhall be 
deprived, and his office void : and, if any other refuie them when 
duly tendred, he who tenders them ſhall commit him, unleſs he 
ay to the poor a ſum not exceeding 40 4. And fo, if he refuſe 
three months after, unleſs he pay a fam not exceeding 10 J. nor 
leſs than 5 J. and be then bound to his good behaviour, and to 
appear at the next aſſiſes; where it he refuſe, he ſhall continue 
hound, and be incapable of office, civil, or military. 

And, by the f. 7 & 8 V. 3. 27. any, who refuſes the ſaid 
oaths when tendred, or to appear when lawfully ſummoned, &. 
ſhall, till he take the ſaid oaths, be liable to the penalties of a 
popiſh recuſant convict; and the perſon tendring them ſhall re- 
cord the name, ſurname, and abode of the refuſer, and the time 
of the tender or default, and certify it to the juſtices of aſſiſe, 
and they to the excheguer. 

So, by the /. 1 G. 13 / 7. all, who refuſe to take the ſaid 
caths in the places, and at the times prefcribed, fhall be ip/o fas 
xdjudged incapable to enjoy their offices, or any profit appertain- 
ing to them; and every ſuch office thall be void. 

And by /. 10, 11. any, who refuſes the oaths tendred pur- 
ſuant to that act, or to appear at the time to which ſummoned or 
at the next quarter ſeſſions, and there take the ſaid oaths, ſhall be 
adjudged a popyſh recuſant convict, and to forteit and be pro- 
ceeded againſt as ſuch. 

How the conviction ſhall be for the penalty, for a neglect or 
refuſal of the oaths, c. Vide in Pleader, (2 S. 28.) 

But by the f. 1 El. 1. . 26. if any, who had an office of in- 
heritance, after refuſal took the oath preſcribed, he ſhall be 
deemed in like eſtate, or poſſeſſion of the ſaid office, as before 
tis refuſal; Yide ſupra; ft. 7 Fac. 6. 

80, by the ff. 1 0. C. 8. a perſon refuſing the oaths at 
the aſſiſes was incapable of office, and to continue bound to his 
good behaviour, only till he took the ſaid oaths. 

$6, if a man take the oaths at the adjournment of the ſeſſions, 
it is ſpfficient, Semb. Eur. gog, 911. 


n 


> * * 8 


— 5" 4, 50 =. $i on Re : 
i.” _ N * * — ” Z 3 © 
- * 8 2 - - "a a; i. = - — — 
* w nas 3 Fran -- — 0 * — ” 
n . — = = — 
2 * 3 < 23 1 — * 22 5 - 
: "7 : p © 


. rr 4 pry — 
— N T 22 I. 8 2 * £2 © (,"$* £ 


2 b - = _— — 
n ze: — TEST — — Þ »” Ko 7S. . 
— hs I — 4 — ” — wid * — 
1 a K ITE _ ET In 


ALLIANCE, 


een 
Vide Preregative, (B. 3.) 
ALLOW ANCE 
Allowance in Eire, 

Pide Abjuration, (D)—Franchiſes, (C) 
Allowance of Council. 
Vide Parliament, (L. 27.) 
n ity, 2 
vide Maney, (B. 2.) 
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AMBASS A D O R. 


(A) Ambaſſadoz. 


(A. 1.) Who ſhall ſend one; and who not. 


N ambaſſador is a perſon ſent by one ſovereign to anothen 
with authority by letters of credence, to treat upon affairs 
of ſtate, 4 Toft 153. | | 
And therefore, one who has not ſovereign authority, cannot 
ſend an ambaſſador to another, 4 Inf. 153. Gro. dey. ö. a p.. a. 


6. 18, /. 2. 


As, a ſubject, tho' he be very great. Moll. de j. mar. 129. 
Nor, a vice-roy. Moll. de j, mar. 1 29. a 
Nor, one who was formerly a ſovereign, but is now deprived 

of his royalty by conqueſt, or otherwiſe, Moll. de j. mar. 130, 

Gro, de j. b. et p. l. 2. c. 18. / 2. "A 
Nor, pirates, or robbers, ni fide data jus nanciſcuntur, Gr 


fey. b. et p. l. 2. . 18. + 2. 


But the princes of Germany may ſend ambaſſadors for their 
principalities; for they are ſovereigns. Moll. de j. mar. 129. 
And the Hang towns; for they are free imperial cities, id. 
And any, that are in part ſubject, in part ſovereign, pro forte 
ua non ſunt ſubditi. Gro. de j. b. p. J. 2. c. 18, /. 2. : 
Legati, miſſi per hos qui ſammi imperii non ſunt compotes, non jurt 
gentium, ſed jure ciuili reguntur. Gro. de j. b. & p. I. 2. e. 6 0 


AM B AS S A D OR. 


(A. 2.) Who ſhall be; and who not. 


A perſon ſent by a ſovereign with letters of credence to another 
:- an ambaſſador, tho* he be named only envoy, or agent. 
ö 10 The has not letters of credence from his ſovereign, he is 
not an ambaſſador. bid. : 

80, if he be not received, or admitted as an ambaſſador, he has 
no privilege as ſuch. Vide Moll. de j. mar. 130, 1. Gre. de j. 
. E p. J. 2. c. 18. fe 3. 8 2 | 

Or, if he continues after the time limited for his departure. 

And an ambaſſador may be refuſed, in reſpect of him 1 whom 
ſent: as, if the king, who ſends him, be in arms againſt him, to 
whom he is ſent. Gro. de. j. ö. & p. J. 2. c. 18. /. 3. Mall. 
40 j. mar. 131. : ; 

Or, in reſpect of the perſon himſelf who is ſent : as, if he be 
totoriouſly flagitious. Bid. | 

If he be diſagreeble to the ſtate to which he is ſent. Bid. 

Or, in reſpect of the meſſage, upon which he is ſent : as, if 
if be not ſuitable to the dignity of the ſtate, or ſeaſonable. Gro, 
47. b. & p. I. 2. c. 18. / 3. Moll. de j. mar. 131, 2. 

But it is contrary to the law of nations, if an ambaſſador be 
refuſed, without cauſe. Gro, de 7. b. & P. J. 2. Co 18. 7. 3 
Mall. de j. Mar. 131. 


(B) Privileges of an Ambaſſadoz; what are al- 
lowed, what not. 


HE law of nations (touching ambaſſadors) in its full 
[ extent, is part of the law of England, the act 7 Ann. 
. 12. is only declaratory; and this law of nations is to be col- 
kfted from the practice of different nations, and the authority of 
unters, as Grotius, Barbeyrac, Binkerſhoek, Wicquefort, &c. there 
being no Engliſh writer of eminence on the ſubſect. Barbuit's 
Loft, H. 10 G. 2. C. T. T. 281. Trigquet v. Bath. P. 4 G. 3. 
3B. A. 1748.) : 

A conſul has not the privileges of ambaſſadors or other public 
hiniſters, and ſtill leſs a perſon ſtiled agent of commerce. Bar- 
tus Caſe, H. 10 G. 2. C. T. T. 281.] | 

(A public miniſter uſing commerce does not thereby loſe his 
pivileges, but his ſervants trading do loſe them. Bid. 

By the law of England, as well as the law of nations, an 
or ought to be ſecure from all injury, and wrong. 
4 Hf. 153. 

Tho he be the ambaſſador of an enemy. Bid. 
| Tho' he be outlawed, or a rebel to the ſovereign to whom he 
i ſent; when he is received as ambaſſador. Bid. 

Aud therefore, if an ambaſſador infringes upon an act of par- 
or the common law, or cuſtom of the realm (if 1 of. 
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fence be not at the ſame time againſt the law of nations) he 
not be puniſhed. 4 List. 153. R. 1 Rol. 175. Mall. gp ; 
mar. 139. þ 
As, u he import goods prohibited by ſtatute. Afctt, 4 ; 
mar. 139. 

So, ien ambaſſador contract a debt, his perſon and goods can. 
not be ſeized, but the party ought to apply to him amicably and 
if he refuſes, &c. reſort muſt be had to his ſovereign, or to fuch 
means as are uſed againſt debtors out of the realm. Gro. 4; 
b. & p. 1.2. c. 18. /. 9. | 7 

And now, by the ft. 7 Ann. 12. all writs and proceſs, by which 
an ambaſſador, or other foreign miniſter, received as fuch, or his 
domeſtick ſervant, may be impriſoned, or his or their goods may 
be diſtrained, ſeized, or attached, ſhall be void. 

And any, ſuing forth ſuch proceſs, or proſecuting it as attor. 
ney or ſolicitor, or executing it as an officer, and thereof con. 
victed by confeſſion, or one or more witnefs, before lord chan. 
cellor or lord keeper, the chief juſtice of B. R. or C. B. or any 
two of them, ſhall fuffer ſuch penalty and corporal puniſhment 
as they ſhall think fit, | | 

And therefore an arreſt, and bail-bond given upon it, ſhall he 
avoided upon motion. 2 Med. Ca. 288. | 

If the ſheriff's officer lets defendant go, on his producing 
certificate that he is chaplain to an ambaſſador ; yet if it appear 
that he did no duty, and was not entered in the office, the ſherif 
ſhall return the writ. Scacomb. v. Bowlney, T. 16 G. 2. Will. 20. 

The privileges allowed to an ambaſſador extend to his com- 
panions, if he does not give them up; and therefore there ought 
to be a petition to him to deliver them up. Gro. de j.b.& , 
J. 2. c. 18. / 8. 

But by the f. 7 Ann. 12. that act does not extend to a mer- 
chant, or trader, within the deſcription of any of the ſtatutes of 
bankrupts, who puts himſelf into the ſervice of any ſuch an- 
baſſador. 

Nor ſhall any be puniſhed for arreſting the ſervant of an am- 
baſſador, unleſs his name be regiſtred with the ſecretary of ſtate, 
and by him tranſmitted to the office of the ſheriffs of London, and 
Aſiddleſex, who {hall hang up tle ſame in ſome publick place in 
their office. 

[Regiſtring the name in the ſecretaries office and tranſmitting 
it to the ſheriff's, is not a condition precedent to privilege, but 
relates only to the bailiff arreſting. Heathfield v. Chilton, H. 
7 G. 3. 4 B. M.20ts.] 

So he ſhall not be within the act, if he be not actually a ſer- 
vant, tho' he be regiſtred. J, x. 200. 

["DThe ſervant mult ſhew he was in the ſervice af the time of the 
arreſt. Heathfield v. Chilton. H. 7 G. 3. 4 P. M. 2015.] 

Yet it is not neceſſary, that he actually reſide in the ambaſſ 
dor's houſe, F, g. 200, 4 

Thut 
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* But ſervants to ambaſſadors have no privilege, unleſs, Bona 
i menial and domeſtic ſervants. Poitier & Creza. 1 Br. 
1 7 fide ſervice is proved, it is ſufficient, tho every par- 
geular act of ſervice is not ſpecified ; and it muſt not be ſuppoſed 
collufive, on bare ſuſpicion only, Barbuit's Caſe, H. 10 Geo. 2. 
T7. 281. Triquet v. Bath, P. 4 G. 3. 3 B. M. 1478.) 

A man's having been a trader {even years ago does not hinder 
kis having privilege. Bid. & 1 Bl. Rep. 471.“ 

His ſervants have privilege from arreſt on execution as well as 
other proceſs, tho* they do not lie in his houſe, if they do ſome 
aQtual ſervice there. Evans v. Higgs, P. 1 G. 2. Wedmore v. Al- 
wrez, H. 4 Geo. 2. Str. 797. Ld. Raym. 15 24. 

[Being menial ſervant is not ſufficient, he muſt be domeſtich. 
Barnes 370. 

[A perſon retained to be interpreter to ambaſſador, and to 
tranſact his buſineſs in Londen and M gſiminſter for annual wages, 
is not intitled to protection unleſs he thews that he has ated as 
domeſtick ſervant. Malachi Carolino's Caſe, T. 17 G. 2. Wilſ.78.) 

lt is not ſuthcient to ſhew that defendant lies at the houſs 
and is a domeſtick fervant in general, his particular office muſt 
he ſet out. Holmes v. Gordon, M. 7 G. 2. B. R. H. 2.] 

[A land-waiter officiating as ſuch, cannot be eſteemed a do 
meltick of a foreign miniſter tho' _—_ hired and ſerving him. 
alert v. Manby, M. 31 G. 2. 1 B. M. 401.) - 

[Nor the purſer of a man of war. Darling v. Attins MN. 
10 Ge. 3. 3 Wille 33+] 

[Nor a man who calls himſelf merchant. Fontainer v. Heyl. 
7. 5 Geo. 3. 3 B. M. 1731.) 

Nor a juſtice of the peace not living in the houſe. Barnes 370. ] 
Nor a trader reſiding at his own houſe, his (pretended) 
maſter being abroad. Barnes 374+] 

A. is protected by the Marocco ambaſſador, on his departure 
plntiff proceeds againſt A. now unprotected, and obtains judg- 
ment, A. brings error, pending which he is hired as phyſician to 
H. a miniſter, at 40 J. per ann. he preſcribes for H. s ſervants ; 
te preſcribes for no other perſon ; he had formerly been a trader; 
shen he commenced phyſician appears not. He keeps a coach 
nd livery ſervants. H.'s ſecretary ſends word to the ſheriff that 
4. i protected by H. A. is not intitled to privilege. Lockewood 
. Cyfgarne, P. 5 G. 3. 3 B. M. 1676.] 

Put, if an ambaſſador commit a crime contra jus gentium, he 
all be puniſhed as another alien, without being remanded to his 
orereign. 4 If. 153. Vide 1 Rol. 175. 

As, if he commit high treaſon againſt the king here. 4 Infl. 153. 
[f he incite his ſubjects to rebellion. 4 Il. 152. 

An ambaſſador can at worſt be conſidered as an enemy ſubject 
© the law of nations, never as a traitor ſubject to our municipal 
"7; unleſs perhaps in caſe of attempts directly and immediately 
Nunſt the life of the king. Fefter 187.] 

do, if he commit felony, 4 1%. 153. 


So, 
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So, if an ambaſſador commit adultery, or any other enge 
againſt the law of nations, he may be proſecuted for it Ir 
4 Inft. 153. 

So, if an ambaſſador make a contract which is good jun 
gentium, he ſhall anſwer for it here. 4 Inf. 153. 

Vide Parliament, (L. 29.) | 


A M BI GUI I V. 
Vide Chancery, (3 A. 8.)—Parels, (A. 3, 4.) 


AM EN DM EN T. 


(A) When allowed by the Common Lay. 


Y the common law, an amendment was allowed df: 

ſmall miſpriſion, in the caſe of the king. As, in quare in 
pedit the original, prefontere, tor preſentare, was amendel, 
8 Co. 155. b. | 

So, preſentare ad rectoriam, for, ad ecclefam. 4 Leo. 12. 

So in an information à ſmall miſpriſion might be amendel, 
1 Lev. 189. Vide paſt, (2 C. 2.) 

As, in the title of the record: as, guindenam Martini, fo, 
Hilarii. R. 3 Med. 167. i 

So, in an indictment for a nuſance, where the ſimiliter an 
omitted in the iſſuc. 2 Rol. 59. 

And where, the clerk of afſiſe qui tam, &c. ſimiliter, is omitted, 
R. 2 Cro. 502. 

Where an indictment againſt two is in the ſingular numbe, 
2 Bul. 35. | 

If an indictment removed by certiorari varies from the origind; 
for the tranſcript only is returned. Dub. 1 Vent. 13. 

[After a ſpecial verdict, the % privs roll of an indictmert r- 
moved by certiorari, may be amended by the record of the in 
dictment. Rex v. Hayes, T. 3 G. 2. Str. 843. Ld. Raym. 1518, 

So a miſprifion of the court itſelf was amendable : as, nor- 
entry of a continuance, or eſſoin. 8 Co. 156. 6. 

So, where the jurata was entred between the tenant and wich, 
where it ought to be between the demandant and wouchee, win 
the tenant vouched to warranty, and who warranted to him. l. 

8 Co. 156. ö. 

So, where judgment in a go warrants was entred upon a di 
claimer, the omiffion of the date of the patent, was amendedin 
the ingroſſing of the 1 R. Cro. Car. 144. 

80 miſawarding of proceſs upon the roll was amendable ie 
fame term. R. 1 Sal. 51. k 
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$o, if a record removed was filed upon the file of another term, 
it might be rectified. Med. Ca. 18. ws 

80 2 variance in the record from the original, was amendable 
in the ſame term; for then the record is in the breaſt of the judge. 

5. 186. be 
g (Declaration qui tam, &fc. for uſury, may be amended by alter- 
ing the date of a note after iflue joined, while all is in paper. 
Bindfield v. Milner, M. 1 G. 3. 2 B. M. 1098.} 

hut where a qui tam action for uſury had been depending four 
years, the court would not allow amendments to be made in the 
declaration, tho the pleadings were {till in paper. 2 Term. 

707.0 
lde bailpiece may be amended, by inſerting the return of the 
writ, Barnes 4. ]“ ; 

So, a miſtake of the filazer, in mentioning one action for 
another in the bailpĩiece. IA. 59.}* 


* 


(B) When not. 


UT an original at the ſuit of a common perſon was not 
B amendable by the common law. R. 8 G. 156. 6. 
Id. Raym. 565.* 

$0 a miſpriſion of the clerk was not amendable in another term 
by the common law; for then the roll was the record. 8 G. 157. a. 
Id. Raym. 565.* 

Tho' the miſpriſion was only in the proceſs. 8 G. 157. a. 

As, if an erroneous proceſs was tued, where the award of 
proceſs upon the roll was well. N. 1 Sal. 51. 

90 a miſpriſion in the tranſcript of a record, of an attainder for 


tinuance was omitted, ſhall not be amended, the conſequence be- 
ng ſo penal, R. 1 Rol. 196. a, Jen. 420. 

So the omiſſion of words in a judgment for treaſon ſhall not be 
amended, tho they were mentioned in the minutes of the judg- 
ment. R. 4 Mod. 395. 


(C. 1.) Then by Statute. P2ocels. 


Br by the //. 14 El. 3.6. (which was the firſt ſtatute for 
amendment, it wa; enacted, That the miſpriſion of the 
derk in proceſs, by writing a letter or ſyllable too little, or too 
much, be amended in due form. 
And this extends only to the proceeding out of the plea roll, 
ater the original, and before judgment. 8 Co. 157. 6. 

And extends to a word, as well as a letter or ſyllable; for by 
tie miſpriſion of a ſyllable the word was deficient. 8 Co. 158. as 
80 to a title. 8 Co. 158. 4. 


But 


murder, certified by the clerk of aſſiſe, where the entry of a con- 
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But the ſtatute 14 Ed. 3. 6. does not extend to the roll itt 
but only to proceſs out of the roll, viz, writs which iſſue in pro 
ceſs out of the record. 1 Sal. 51. 

Nor, to proceſs, which ifſues in a criminal caſe, þ 
x Sal. 51, > 

By the ff. 9 H. 5. 4. confirmed by the ff. 4 H. 6. 3. juſtice 
before whom a record is depending by adjournment, error g- 
otherwiſe, may amend proceſs as long as ſuch record is before 
them, as well after judgment as before, 

And by the ff. 8 H. 6. 12. confirmed by the /. 8 H. b. i, 
judges may examine, and amend in affirmance of judgment, al 
that to them ſeems miſpriſion of the clerk in any proceſs, ſo tha 
by ſuch miſpriſion no judgment be reverſed or annulled; excey 
in appeals, indictments of treaſon, or felony, or outlawry, 

By the %. 18 Elia. 14. After verdict, no judgment in any 
court of record ſhall be ſtayed or reverſed, for any default in 
proceſs upon, or after any aid prier, or voucher ; but this extend 
not to proceſs on an appeal, or indictment, 

And by the /f. 4 C5 Ann. 16. All the ſtatutes of jeofails ſhall 
be extended to judgments entered after 1ſt day of Trinity tem 
__ confeſhon, 1hil dicit, and non ſum informatus, in any court 
of record, and to any ſuch judgment after writ of inquiry exe. 
cuted thereon, 

The ſtatute 8 H. 6. enlarges only the ſubject matter of the 
ſtatute 14 Ed. 3. 6. 1 Sal. 51. 

f the words de placito tranſgreſſionis are left out in the lat 
or if there is no Engliſh notice under the proceſs, it is cored by 
taking the declaration out of the office, Cafavell v. Martin, B. 
10 Geo. 2. Morgan v. Lookup, P. 9 G. 2. Str. 1072.] 

80 before taking out the declaration, ſuch omiſſion is amend. 
able, though at the ſuit of a common informer, 1 K. 
Rep. 462,* 

If a venire facizs and habeas corpora in treſpaſs be in placits de 
biti, after verdict it ſhall be amended. R. 1 Rol. 204. J. 33. 

So, if after et habeas ibi, theſe words, namina juratorum, be 
omitted, R. 1 Rol. 204. JI. 40. R. Hob. 68. Cro. El. 467. 

Or, the word, habeat, in, quorum quilibet habeat 20 l. R. 1 Ri 
204. J. 43. | 

Or, the word, duodecim. R. 1 Rel. 204. J. 46. 

Or, the words, quorum quilibet. R. 1 Rol. 204. J. 50. 

Or, the words, gui nulla affinitate attingunt. R. 1 Rol. 20% 
J. 52. 

Yo, if a diſtringas omit, or miſtake, the day or place of 2. 
ſiſe, it ſhall be amended by the roll. R. 3 Mod. 78. 

[If the word vic. is omitted in diſfringas, (as rex &c. Smet 
fſalut' ) it may be amended after error brought, Phillips v. Sui, 
AM. 5 G. Str. 136.] i 

If a diſtringas was in the time of queen Elia. and the alias 6; 
tringas ſays, juratores ſummonitos in curid noſtrs, tho' teſte'd in de 
time of king James. R. 2 Cro. 162. ws 
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When a venire facias, &c. ſhall be amended, in the name of a 
juror, or return. Vide pg, (C. 2.)—(F.)—(G. 1, 2.) ad 

Uf the venire is teſted the firſt of Hilary, and the award is for 

„ Martini, the teſte may be amended. Philips v. Smith, M. 

Str. 136. 
— i mol not be amended. Fide poſt, (V. 1.) 

80 a miſpriſion, in proceſs out of chancery on a ſtatute-mer- 
chant, ſhall be amended. Adm. 1 Rol. 198. J. 35. 

80, if the diftringas and jurata are well, a miſpriſion in the 15 
prius roll {hall be amended by the plea roll. 1 Sal. 48. 

But a miſpriſion in the venire, diftringas, or jurata, by which 
the judge has not authority to try the cauſe, ſhall not be amended 
after verdict : As, if a diſtringas be of a jury tres Trin. for tres 
Mich. niſi J. Holt 27 Jun. frius venerit; for it is impoſſible, 
quod judex prius venerit, and then he has no authority. R. 1 Sal. 48. 
R. 2 Cro. 162. 


(C. 2.) Miſconveying of Proceſs. 


By the H. 32 H. 8. 30. After verdict in the king's courts of 
record, judgment ſhall be given, notwithſtanding any miſcon- 
vering of proceſs, and ſuch judgment ſhall ſtand without being 
rererled by writ of error, or falſe judgment, as if no ſuch ne- 
glect had been. 

80 by the f. 4 & 5 Ann. 16. After judgment by confeſſion, 
ih dicit, or nan ſum informatus, in any court of record it ſhall 
not be reverſed, and no ſuch judgment upon any writ of inquiry 
executed, ſhall be ſtayed or reverſed for any matter which would 
de cured by any of the ſtatutes of jeofails, in caſe of a verdict. 

And by the ſame ſtatute, all ſtatutes of jeofails ſhall extend 
to all ſuits for recovery of any debt, immediately owing, or any 
revenue of her majeſty, and to all courts of record in the 
kingdom, 

And therefore, if a venire facias or other proceſs be teſte'd be- 
fore appearance or declaration ; it ſhall be amended by the roll, 
vhich is the warrant for awarding the proceſs. R. 2 Cro. 
64. 458, 

So, if it be teſte'd die daminico, which is not dies juridicus. R. 
2 Cro, 64. 162. R. Cro. El. 183. Mo. 684. : 

Or out of term, or after trial. R. 2 Cro. 162. R. Til. 64. 
N. Mo. 465. Cro. El. 467. Ney 57. 

Or, ther the return. R. Tel. 64. R. Cre. El. 203. R. 
10. 442. R. Cro. Car. 38. Cont. 1 Rol. 200. J. 41. 44. 


Or, the fame day with the return. R. Mo. 599. R. 


2 Breton. 102. | 
S0, if a venire be awarded returnable tres Trin. and the writ 
5 made returnable at a day after or before; it ſhall be amended 
by the roll. R. Cro. El. 761. Mo. 711. R. that it ſhall be 
aded by the ſtatute 18 EI. 14. Cro. El. 767. 820. Mo. 696. 
So, if the award upon the roll be, in placitæ trumſgreſſionit, and 
tle renire be, in Placito tram greſſonis ſuper . R. Litt. 54. 
1 But 


n 
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But jrregular and illegal proceſs ſhall not be aided : As, if 
fubpzna be awarded againſt a defendant in an — for 
_ uſury. R. 1 And. 48. Kel. 214. ; | 

Or for perjury. - Dan. 35 2. 

Or, a petit cape in ejectment. 

Or, a diſtringat, or attachment in a real ation. | 
So proceſs, which has not the roll for warranting the amend. 
ment, cannot be amended: As, if it be directed to the ſheriff, 
_ with a blank for the county. Per two judges, Tel. 64. But R. 
that it may be amended by the roll. 2 Cro. 78. Tel. 6g. 

So, if the uenire upon the record be returnable, at a day after 
the term. R.'Cro. El. 605. * 

If the diffringas be teſte d upon a day after the return of the 
wenire; for it ought to be the ſame day. Med. Ca. 286. 

So, if the ſubſequent proceſs be not warranted by the prece- 
dent, it ſhall not be amended : As, if an | corpora jurator 
ſummonit in curid ngſtra be in the time of q. Elia. and afterwards 
a diſtringat goes in the time of k. James ad diſfrigend juratore 
ſummonites in curia noftra, it ſhall not be amended ; for the j 
can only be ſummoned by the venire, which was in the time of 
q. Elia. R. 2 Cro. 89. 1 Rol. 199. J. Jo 
If there be a diftringas apponere decem tales, it ſhall not be 

amended ; for there can be no taler joined, but only to the jury 
ſummoned by the venire. R. 1 Rol. 199. J. 49. 

If the venire facias was to the coroner, and the ſubſequent pro- 

be to the ſheriff. R. Mo. 356. | 

nd by the ff. 21 Fac. 13. After verdict, no judgment ſhall 
be ſtayed or reverſed, for that the venire facias, habeas corpora, or 
 d:flringas is awarded to a wrong officer, upon an inſufficient ſug- 
geſtion, or that any juror, who tried the ſaid iſſue, is miſnamed 
in ſurname, or addition in any of the ſaid writs. 

Nor by Se fs 4& 5 Ann. 16. Any judgment in any court of 
record on confeſſion, nihil dicit, non ſum in us, or after wit 
of enquiry executed. 

At common law if a man, rightly named in the venire faciar, 
was miſnamed in the habeas corpora, or diſtringat, it was not 
amendable ; for the proceſs was diſcontinued. 9 Ed. 4. 14. 

But diſcontinuance of proceſs. was aided by the ſtatutes 32 H. 
8. 30. d 18 EI. 14. and therefore if a man be rightly named 
in the venire, if his addition vary in the habeas corpora, or difirin- 
gas, it was amendable. R. 1 Rol. 197. l. 25, _ X 

So, if his ſurname was miſtaken in the habeas corpora, or di- 
tringas, R. 1 Rol. 196. J. 35. | | 

But before 21 . 13. If the venire faciat was erroneous, 
tho the diftringas, Nc. was right, it was not amendable. 1 Ka. 
204. J. 5. | 6 | | 

And — though the ſtatute 21 Far. 13. does not help, 
where the chriſtian name of a juror is miſtaken, yet if a man 
rightly named in the wenire facias and diftringas Sam. H. be 
named Dam. H. in the nomina juratorum, and fo called and 
ſworn upon the record, if ji: appears upon examination, that an 

| 2 | | 


— 
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was the perſon returned, and that there is no other of the ſame 
name in the ſame «pn, and that he appeared ſuppoſing himſelf 
to be called Sam H. and that the clerk had the di 7 eS before 
him, when he wrote the nomina furatorum, it _ be amended ; 
for it is but a miſprifion o the clerk, 1 Kul. 197. 
J. 5. 20. 
When a miſpriſion in the pannel or return of the venire 


facias 
* corpora, or diftringas, ſhall be amended, vide tft, (F.)— 
I, 2 


(D) Oziginal, and other Writ. 


(D. 1.) Miſpriſion of the Clerk therein ſhall be amended. 


Y the f. 8 H. 6. 12. confirmed by the „. 8 H. 6. 15. 
B Judges may examine, and amend in affirmance of judg- 
ment, all that to them ſeems miſpriſion of the clerk in any writ, 
c. (except in appeals, Cc. and the ſubſtance of proper names, 
ſurnames, and additions, purſuant to the fl. 1 H. 5. in original 
writs, writs of exigent, and other writs . N 
mation.) 

And therefore if the clerk miſtake the inſtructions 
him by the party, this may be amended: As, if the precipe Fr 
livered by the attorney was precipe A. militi, alias dif? a generoſo, 
and the curſitor makes the writ, precipe A. generoſo, and the capias 
and other proceſs are according to this; it ſhall be amended. 
R. 8 Co. 159. 2 Kol. 198. J. 20. 

So, if the clerk had a bond or a copy of it for his inſtruction, 
and he varies from the copy, in the writ. 8 Co. 159. 4. Jide 

„(T. 1.) 
Lk! the inſtruction for a formedon be, that the land deſcended to 
A. as fon and heir, and he omits the word, heir, 8 Co. 159. b. 

If the inſtruction for a quare impedit be, ad ecrigſiam, and the 
_ OO eee or & contra. 1 Lev, 2. R. Cro. 

If the inftruQtion be true, and the curſitor miſtake. the name, 
or "7" of the defendant. 2 Vent. 46. 


on coſts, :; 4 
. in the day of njf prius. 


(Tt of cerimari, by conſent. Bayes 13.1 
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AMENDMENT. 

If bill is intitled Tin. 19 G. inſtead of 19 & 20 C. l 
may be amended by inſtructions, and prothonotary's bool. 
Barnes 16. | | : | 

[But title of declaration in ejectment cannot, for there is no. 
thing to amend by. Bid. Barnes 186.] | | 

[Tefte and return of writ of entry, not amendable after death 
of vouchee, where no miſpriſion of clerk. Barnes 17.) 

{Bill againſt attorney, and declaration, by ftriking out cu. 
menced. Barnes 24.] 

[By adding to damages, on coſts. Barnes 26.] 


| (D. 2.) Falſe Latin. 


So, if the clerk miſtake in writing a word not Latin for Iasi, 
it ſhall be amended; as imaginavit, for, imaginatus eft, 8 C. 
I59, 6. | ® 


6 [If there are four tenants in dower, and the entry is quod i 


exact. non. ven. the court will take % to be the plural, agreeing 
with perſone underitood, Dobſon v. Detfon, P. 7 6. 2. 
B. R. H. 19. | 

90 any falſe Latin ſhall be amended in a judicial writ, count, 
pleading, or judgment. 10 Co. 133. 4. 

So, in an original writ, R. 2 Sand. 39. Vide in Abatement, 
H. 2.) 3 | | 
( So, in an original in ejectment, if he write dient, for, dimiſt, 
though divift be Latin; for it was a miſpriſion of the clerk, 

K. 1 Rol. 198. J. 30. | 


Vaccaria, for vicaria. 1 Lev. 2. a 


Singular number for the plural, or & contra. R. 2 Bul. 35. 
Str. 807. * | . 


(D. 3.) Word of Courſe. a 


'So, if he adds, or omits a word, c. of courſe : As, Dei gra- 
tia, in the ſtile of the king being omitted, ſhall be amended, 
8 Co. 160. a. 

Omiſſion of, oflenſurus quare non fecerit. * 8 Co. 160, 0. 
Mo. 5. | 

* Or, if he miſtake an obvious matter: As, if a writ to the ſhe- 
riffs of London be directed vicecomiti Lond,” precipimus tibi, where 
it ſhould be, vobis, it ſhall be amended. R. 1 Rel. 200. J. 32. 

In an habeas corpora, if after, et habeas ibi, the words, nomina ju- 
ratorum, are omitted, it ſhall be amended. R. 1 Rol. 200. J. 37. 


. Vide ante, (C. 1.) ; * 0 
In a quar? impedit if, ad, be omitted in the words, que ad 2 


. nationem ſuam ſpectat. R. Cro. El. 119. 


So, if there are not 15 days between the teſte and return of 2 
venire facias. 4 R. I. Leo. 329. — NR AA 

80, of a capias ad reſpondendum. 3 Wilſ. 454. 2 B. 
„ IT or mind avis kg hanrinen 85 


— 


Se 


— 


KM ENB ME N 1. 
80; a writ of ca. fa. may be amended after it has been executed, 


by making it before our juftices, inſtead of before us, eſpecially where 
it is properly awarded on the roll. 2 Bl. Rep. 836.* 


(D. 4.) Word defaced, 


80, if a record be defaced by moiſture, &c. it may be amended, 
R. 8 Co. 160. 6. | 

So, if words are obliterated by negligence in keeping, they may 
be amended. X. 8 Co. 160. a. | 

And the amendment ſhall be according, and conformable to 
the other parts of the record, which are not obliterated: 8 Co. 
160. 4. | | 

So, if any. part of the record be ſtolen, it may be ſupplied by 
other parts of the record. X. 8 Cs. 160. 6. 

Otherwiſe, if there are no other parts of the record, or an 
exemplification to do it by; for then it cannot be amended, 
8 Cor 160. 6. 

*Where the original record was loſt out of the officer's pocket, 
in carrying it to the houſe of lords, on a writ of error, the courc 
ordered a new entry to be made. Str. 141.“ 

And where the roll of the judgment was dechetted, leave was 
given to file a eu roll, defendant being dead, and the executrix 
conſenting. Str, 833.* 

80, where a writ of enquiry was executed, and coſts taxed but 
no final judgment, and was afterwards loſt, leave was given for a 
new writ of enquiry and inquiſition according to the ſheriff's notes, 
and that the maſter ſhould indorſe the coſts which by the commit- 
ment book appeared to have been taxed. Str. 1077.“ 

go, where the pen was loſt, a new one was ordered to be made 
out from the record above, and the affociate's notes. Str. 1264. 
Barnes. 14.* 


(D. 5 * Default of Form. 
By the f. 18 El. 14. After verdict in any court of record, 


judgment ſhall not be ſtayed or reverſed for falſe Latin, variance 


from the regiſter, or other default in form in any writ original or 
judicial, or for want of writ original or judicial; but this extends 
not to appeals or indictments. | 

By the ft. 21 Fac. 13. After verdict, Cc. judgment ſhall not 
be ſtayed or reverſed for variance between the original writ or bill, 
and the declaration, plaint, or demand in form only; except ap- 
peals and indictments. | 

Nor, by the f. 16 & 17 Car. 2. 8. for lack of form, or other 
matters not againſt the right of the ſuit, or whereby the iſſue or 
trial is altered. | | 

Nor, by the . 4 & 5 Ann. 16. Judgment on confeſſion, nih:/ 


Uicit, non ſum informatus or after writ of inquiry, ſo as there be an 


original writ, or bill, and warrants of attorney duly filed. 
| Gg 2 Nor, 


451 


4 


4 
| 
23 
4 
[| 


e : 2 
r 


% 
Ya. 


LL bf * 
» Þ 7 ra 34 r 
*f i woo eh Sn fat ent IR, 7 


A M EN DME N T. 


And therefore, where falſe Latin was not amendable after the 


| A. 8 H. 6. 12. 8 Co. 859. 5. 


Yet it ſhall not be amended. 
(D. 6.) Default of an Original. 


So now, the default of an original is helpt : As of a ſummons 
in dower. Ney 22. 
And default of a bill in B. R. for it is in the nature of an ori. 
R. Hob. 264. Jon. 304. Vide Cre. El. 286. cont, - 


But it was not helpt before the ſtatute 18 E. 14. Vide Hob. 263. 
Fon. 3 


04. 0 
So the miſpriſion of one original for another is aided for it i; 
but form: As, ſummonitus, for attachiatur. Semb. 2 Cre. Ich. 
Cro. Car. 91. Dub. 1 Sid. 423. TS. 
So the default of a diffringas ſhall be aided. Sal. 454. 
But a ſuit upon a —_ ſtatute in B. R. by bill, where by the 


fe. 18 El. 5. it ought to be by information or original, is not 


helpt. R. Cro. El. 77. 

So attachiatus, for ſummonitus in an inferior court is not aided; 
for the ſtat. does not extend to it. R. 2 Cro. 108. 

So the default of a plaint in an inferior court, though in the 
nature of an original, ſhall not be aided. R. 1 Sal. 266. 

[If there is verdict and judgment in an inferior court, on an 
improper plaint to ſupport the action, it is no plaint at all; and 
where there is no plaint it is aided by far. 18 Elia. c. 14. Safer 
v. Curtis, P. 10 G. 2. B. R. H. 367.] 

Nor default of an original, or bill, and warrant of attorney, 


unleſs it be after verdict; for the ſtatute 4 U 5 Ann. 16. dos 


not extend to it. 2 Mod. Ca. 285. 
Nor ſhall be filed, after error for this cauſe, and a certificate 
by the chief juſtice, that none is filed. R. 2 Mod. Ca. 284, 369. 
[The court of chancery will not order the filing of an original, 


nunc pro tunc, to make good a judgment on error brought, with- 


out ſome excuſe for not filing it before, though a ſlender one map 
ſuffice. Anon. T. 1734. 3 P. V. 314.] | 


(D. 7.) Small Variance. 


So a variance between the writ and count in a ſmall matter, 
was amendable before the ff. 21 Fac. 13. As Whorewood in the 
writ was Horewood in the count, and amended ; for it is the fame 
in ſound. R. 1 Rel. 199. l. 30. 

So an immaterial omiſſion, as, ad valentiam, in #rover. R. 
2 Cro, 654. * 

80 now, by the ,. 5 G. 13. After verdict, judgment ſhall not 
be ſtayed or reverſed, for any defect in form or ſubſtance, in au) 
bill, writ, original, or judicial, or any variance in ſuch writs from 
the declaration, or other proceedings. | 11 

| | (D. 8, 


t 
a 
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(D. 8.) But not a material Variance. 


But a material variance between the bill, or original, and the 
declaration is not aided. Vide pleader, (C. 14.) 
Yet by the F. 5 G. 13. After verdict, no judgment ſhall be 
ſtayed or reverſed in any court of record for any variance in any 
writ from the declaration, or other proceedings. 

Yet if upon diminution alledged, the original certified be in 
one county, where the action was in another, it ſhall not be in- 


tended the original in the ſame cauſe ; but rather that there was 


no original, and that is aided, Cont. R. 2 Cro. 479. R. cc. 
2 Cro. 655. X. 2 Cre. 674. Court divd. Lat. 225. RX. 
Pal. 304. Dub. Pal. 428. * 

80 if the original certified be of a former term, and other par- 
ties. R. Cro. Gar. 327. | ; 

But where the original certified varies only in the name of the 
party, it ſhall be taken for the original in the ſame cauſe. 
R. 2 Cu. 185. Til. 108. 

So if it varies only in the time of the action. R. Gro. 
Car. 272, 282. 1 


(D. 9.) Nor Ignorance of the Clerk, or Mifinformation. 


$o ignorance of the clerk, or default of true information, ſhall 
not be amended. Vide poft, (V. 1, 2.) 

80 a falſe date, or miſpriſion in it; as duedecno, for duodecimo. 
R. 1 Leu. 2. I 


[Yet an extent teſted undecime———omitting the month, was 


amended. Rex v. Poxwel. in Sc. M. 1721. Bunb. 83.) 

So if the date in a writ of covenant for a fine be after the dedi- 
mus for the caption of the fine. R. 1 Sal. 52. 

If there be not 15 days between the teſte and return; for it 
„ oe 1" r 60: "Cad" hag. 
be. 80. 

If a ſcire facias upon a judgment in ejectment be de duobus meſ- 
ſuogiis and the judgment was de uno meſſuagio. N. Sal. 52. 


_ (E.) Warrant of Attozney. 


(E. 1.) When Failure, or Miſpriſion in it ſhall be Error. 


Y the /. 8 H. 6. 12. Judges may examine and amend-in 
e gn a miſpriſion of the clerk in a war- 
rant . 
And by the ff. 18 El, 14. After verdict, no judgment ſhall be 
or reverſed for want of a warrant of attorney. 
Nor by the „. 21 Jac. 13. By reaſon, that the plaintiff in 
rr being an infant, appeared by 
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A M E N D M E N T. 
Where an attorney undertabet to appear for an infant defend. 


ant, the court will order it to be done in a proper manner, and 


where it has been done per attornatum, it. will be amended to fer 

ardianum. Str. 114.“ 

But not where there is no undertaking, eſpecially after error 
brought. Sr re 44 5.0 | 

So by the ,. 4 & 5; Ann. 16. All theſe defects but want of 
warrant of attorney, are helpt after judgment by confeſſion, ai} 
dicit, non ſum informatus, or after writ of enquiry executed. 

By the common law, the default of entry and filing his warrant 
of attorney would be error. Dy. 180. a. 225. 4. 330. 4. 363. a, 

So a miſpriſion in a warrant of attorney. 

So now, ſince the ,. 4 C 5 Ann. 16. Judgment by nil dict, 
or non ſum informatus will be erroneous, unleſs there be a warrant 
of attorney duly filed, a 


(E. 2.) When not. 


But if a warrant of 2 was filed, though not enrol, it 
will not be error. 

So if it was filed of. any term. 2 Cro. 277 | 

So for avoiding error, the court will give liberty to file it at any 


time before judgment. Vide attorney, (B. 8.) 


In C. B. the warrant of attorney ſhall be filed upon a diſtin 
file. 1 Sal. 88. 

In B. R. it Was entred upon a particular roll till Fac. 2. when 
per Wright Ch. J. it was ordered to be entred upon the * of the 
plea roll. Bid. 

So a warrant of attorney ſhall be ani; ; if it was, A. foni! 
loco ſuo B. attornatum ſuum, where it ought to be, A. exccuter 
of C. for it ſhall be intended a warrant in the ſame action, when 
no other is depending. R. 2 Cre. 135. 1 Rol. 289. J. 25. 

So the name of the attorney in the plaintiff's warrant, may 
be altered ſo as to make it correſpond with that in his declaration, 
after error brought, and the variance aſſigned for error et vice 
verſa. Doug. 115, 116.“ 

So, the ſurname of attorney in declaration to make it correſpond 
with the warrant after error. Id. bid. * 

[If defendant tiled bailif bugi, inſtead of burgi, it may be 
amended after error brought. Philips v. Smith, M. 5 6. 
Str. 136. ]) 

So 2 default in the declaration by omiſſion of the words, fer 
ws ſuum, may be amended by the plea roll. K. 
Z J. 88 


. ) Panel. 


»Y * . 8 H. 6. 12. . may amend, Ec. a miſpriſon 
of the clerk in any panel, cc. 

If a man rightly named in: the venire facias, and 3 corpora, 

was miſtaken in his ſurname in wy panel to "the habeas. mw 


1 4 «1 
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and ſo ſworn, it ſhall be amended, if upon examination it appears 
to be the ſame perſon returned. R. 1 Rel. 196. J. 40. 197. 
FA 40. 55 R. 5 Co. 42. b. 


80 if he was miſtaken in his chriſtian name. R. 5 Co. 42. 6. te 


C:dwel. 1 Rol. 198. J. 5. Jon. 448. 'Cro. Car. 563. 


(The court will ex'officio, and againſt the will of defendant, 


amend the chriſtian name of a juror who acknowledges. he 


was the perſon ſummoned. Rex v. Roberts, M. 18 G. 2. 


Str. 1214+] 


80 if the ſheriff annex the pannel for one action, to the drin- 
gas for another, it ſhall be helpt; for it ſhall be as a default of 


the writ of diſtringas. R. 2 Cro. 369. 3 Bul, 179. | 
So if a man rightly named in the venire be named in the di/- 


tringas by a name of the like ſound, tho' different ſpelling, it. 


will be well: As Stoke, for Stock, Haſtin, for Haſtings, &c. 
Semb. 2 Rol. 168. * 
So if a name be miſtaken in the d;/fringas; as Baſkerfield, for 


Baſtervill, it may be amended without examination of the ſheriff 


by the ff. 8 H. 6. as a miſpriſion of the clerk ; for the venire is 
the warrant for the di/tringas. Semb. 2 Rol. 168. | 


Or in an habeas corpora juratorum : as the executrix of H. Wade, 


for V. Wade, R. Cro. Car. 32. 

But if he was not returned by the ſheriff, it ſhall not be helpt: 
As if 23 are returned in the venire facias, and in the habeas cor- 
fra, the 23 and alſo another are named, and the other is ſworn ; 


it ſhall not be helpt. R. Jen. 30g. 4 


(G. 1.) Return. 
B Y the f. 8 H. 6. 12. Judges may amend, c. a miſpriſion 


of the clerk in any return. 

By the /f. 8 H. 6. 15. A miſpriſion or default in the return of 
any proceſs made by ſheriffs, coroners, bailiffs of franchiſes, or 
any other, Cc. in a letter or ſyllable too much, or too little. 

So if an annuity be returned, nihil per quod attachiari potefſt, 
where it ſhould be, per quod ſummoniri poteſl, Kit. 279. b. 

If four names are omitted in the return of the diffringas, 
— 3 were in the venire, upon a proof, that they were diſtrained. 

if, 

If the ſheriff upon the difringas jurat' return too ſmall iſſues it 
ſhall be amended, Did. | 

Or if he return iſſues upon a man not named in the diftringas, 


But an omiſſion of the return ſhall not be amended: R. 
5 G. 41. b. as if the habeas corpora be album breve. 
. Mo. 868. : 

Nor an omiſſion of the name of the ſheriff, before the /. 
21 fac. 13. K. 2 Cro. 188, R. 5 Co. 41. 6. 

or a return by the ſheriff, where it ſhould be by the coroners, 
ae contra. R. 5 G. 36. be Tel. 15. 
664 And 
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And by the f. 18 EI. 14. After verdict, no judgment in 
court abc be ſtayed or reverſed, by — 2 any _ 
perfect, or inſufficient return. | | 

Nor by the ,. 4 & 5 Ann. 16. After judgment by confeſſion, 
mihil dicit, non ſum in „or when a writ of inquiry is ex- 

If the return upon a venire faciar was right, but the return 
_ the habeas a or diftringas was defeCtive, it was amend-, 

le by the ſtat. of 18 El. 14. 1 Rol. 204. J. 30. 

So if there was no return upon the habees corpora or diſtrin- 
gar; for the venire facias is the principal proceſs. R. 1 Rel, 204, 


J. 15, 25. | | 

| "fe there is no return to the d iſtringat, but the panel is annexed 
to it, that is 4 good return; or elſe /emb. it ſhall be conſidered as 
a' bad return, and is therefore amendable. French v. Wiltſhire, 
M..11 G. 2. Andr. 67. 

Or the name of one coroner only to, the return, where there 
are many. R. Hob. 70. OP | 

Or no pledges for the jurors. R. 2 Cv. 534. | 

So, if upon a ſuggeſtion of a devaſtavit by two executors, the 
ſheriff returns an inquiſition as to one, and ſays nothing as to the 
—_— a ſhall be amended ; for it was only an infufficient return. 

«1 363. | 
N if the return be only to part of the writ. R. Cr. 

r. 312, 13. | 

But if there was no return upon the venire ſaciat, it was not 
amendable till the ſtatute 21 Far. 13. R. 1 Rol. 204. J. 10. 

80 now, if the ſheriff makes no return to a ſcire fieri inquiry, 
againſt an executor upon a devaſtavit ſuggeſted, it ſhall not be 
amended, 1 Sal. 363. 

[If two inquiſitions on two extents are taken before the ſame 
jury at the ſame time, who find effects to ſuch a value, and to 
each annex the like ſchedule, and the ſheriff returns on each, 
that he had ſeized. goods to that value (whereas he had ſeized on 
but one) he ſhall net be allowed to amend, Rex v. Ward, M. 1732. 
Bunb. 3234.) _. | 

The want of a return is cured by the appearance of, and 
trial by, a proper jury. Phillips u. Phillips, T. 11 & 126. 2. 
Andr. 248. 

[If the king dies between the teſte and the return of a writ of 
ſeiſin on a common recovery, and the return is made anne infra 
ſcripto, it ſhall be amended as miſpriſion of the clerk, 
without rule to ſhew cauſe. Warſon v. Lockley, H. 26 G. % 
2 Will. 2.] : | 5 

2 of hab. corp. jurat. may be amended after trial, 
Barnes 5. | 88 | | 

. of re. fa, lo. not to be amended by adding pledges, if 
not recorded below. Barnes 8.] | 

eturn of venire is amendable. Barnet 11.] 

[Return of writ of eh. Barnes 23. 


[Of 


A M E N D M E N x. 


[Of hab. corp. cum cauſa, by inſerting a cuſtom at the deſire | 


of the court returning. Barnes 23.] ; 
(G. 2.) Miſpriſion in the Name of a Juror. 
By the ff. 21 Fac. 13. After verdict, &c. no judgment ſhall 


be ſtayed or reverſed, for that any juror who tried the iflue is 


miſnamed in ſurname or addition on the return of the venire fa- 


cias, habeas corpora, or diſtringas, ſo as upon examination it be 


proved to be the ſame man, who was meant to be returned. 
Or, for that there is no return of the ſaid writs, ſo as a panel 
of the names of the jurors be returned, es ts te fs 


writs. 

Or, for that the ſheriff or other officer's name is not ſet to the 
{aid return, ſo as the writ be proved to be returned by the ſherif 
or other officer. 

Nor by the /. 16 & 17 Car. 2. 8. for that the ſheriff's name 
is not returned upon the original writ. | 

Or, for that no pledges, or but one pledge, is returned on the 
original writ, bill, or declaration. 

And by the f. 4 5 Arm. 16. Theſe imperfections are aided 
after judgment by confeſſion, nihil dicit, non um infermatus, or 

which a writ of inquiry is executed, 

If the name of a juror was miſtaken in the return, the ſheriff 

ight come into court and amend it. 1 R. 196. J. 51. 

ut till the F. 21 Fac. 13. The court could not amend after 
the death of the ſheriff. R. 1 Rl. 196. J. 45. 

So a miſpriſion in the vill where the juror was, between the 
venire and diſtringus, was not material. R. 2 Cv. 353. 457. 654. 
R. 1 Raul. 197. l. 25, 

Nor a miſpriſion in the ſurname, where they were of the ſame 
ſound, R. 2 Cro. 354. | | 

Nor, a miſpriſiom im the furname, where it was the ſame 
perſon. R. 2 Cro. 457. g 

Nor, an abbreviation in the chriſtian name: As Francus, for 
Franciſeut, im the venire fariar. R. 2 Cro. 534. 


(H) aenue. 
[H. 1.) From what Neighbourhood the Jaryſſhall come. 


BI. 21 Fac. 13. Aſter verdict, no judgment ſhall be 
ſtayed, or reverſed by reaſon the viſne is in ſome part miſ- 
awarded, or ſued out of more or fewer places than it ought, ſo 
3s ſome one place be right named. 

Boon, he f 16 & 17 Car. 2. 8. 2 is no right 
ue, 10 as the cauſe were tried by a jury o oper county 

1 NY 25 
By the common law, the jury ought to come out of the neigh- 
ood of the pariſh, town, hamlet, or place known out of a 
town, 
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town, Cc. which was geareſt, or in which the matter to be tried 
was alledged by the record. Co. L. 125. a. 

And therefore, if a matter be alledged, within a pariſh in ſuch 
a cqunty or city, &c. the jury ſhall from the neighbourhood | 
of the pariſh, for that is more certain than the * Sc. and it 
ſhall be intended to comprehend but one town, unleſs the contrary 
appears. C. L. 125. 6. 

If it be alledged within a manor, the jury ſhall be de vicinet of 
the manor. Ca. L. 125. 6. R. Fon. 320. 

If it be alledged in H. and afterwards in the pariſh of H. afore. 
ſaid, the venue ſhall be koch for it ſhall be intended the fame 

If there be an a obligation to B. in London with condition, that 
A. go from York to London; and iſſue upon this, the venue ſhall 
be from Londen, R. 2 Gre. 137, 150. 

In an offence be alledged in an information at G. in Kent, the 
venire ought to be awarded from G. R. Hard. 19. 

If it be alledged in King-ftreet, &c. in the pariſh, or — Ec. 
of A. the jury ſhall be from the neighbourhood of ras 
for every place alledged generally ſhall be intended ! it 
nothing be added to declare the contrary, and then tis ul be 
more certain than the pariſh, manor, &. G. L. 125, b, 

In ejectment, if the leaſe be at M. for land in L. M. upon 
Not guilty, the venue ſhall be from L. H. Cre. Hl. 5-1. 

So, if a matter to be tried, be alledged in ſeveral towns, the 
venue ſhall be from all: As, if a preſcription be traverſed tor a 
way from B. to C. and fo to wot the venue ſhall be from B. and 
C. Ne 2. | 

If You iſſue be, whether land i in a 4. be within the manor of B. 
the venue ought to be from the manor, and from A. for it ought 
to be as large as the inquiry upon the iſſue to be tried. 1 Sid. 19. 
K. 2 Cro. 8. 

So, where treſpaſs is upon land in A. and the defendant pleads 
Not cuilty to part, and to the reſidue juſtifies for tithes, as rec» 
tor of B. within which A. lies. R, 2 Cro. 87. 

If a treſpaſs be ſuppoſed at JV. and the defendant juſtifies by. 
warrant at B. and the ifſue be upon the de ſon tort, c. the venue 
ſhall be from W. and B. R. 2 Cro. 43, 95. 

But where a preſcription is not directiy in iſſue, the venue ſhall 
be from one town only. R. For. 2. 

So the venus: not be larger than the iſſue : As, if the. 
be comprized within the manor, it ſhall not be from the 
and town, 1 Sid. 19, bY. © 

$ 


(H. = From what Neighbourhood the Jury ſhall not come. ; 


But by the common law, the jury ſhall not come de vicineto of - 
a foreſt. Lane 33. 
p Or, of an honour. Semb. 1 Sid. 20. 


Ye 
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Yet a foreſt, &. ſhall be intended in a pariſh; nd — 
from it will be good, if the defendant does not plead in abatement, 


and pray whether he ſhall anſwer, unleſs the plaintiff alledges in 


what pariſh the foreſt ew R. Lane. 33. 

So in many counties à ward is allowed for a pariſh, R. 
2 Cro. 222. "x : 

80 it ſhall come from a caſtle, which is a diſtinct place from a 
town. R. 2 Cre. 239. 

So, if a matter be alledged in platea de King-ftreet in the pariſh 
of B. in civitate Weſtmonaſt. the jury ſhall be from the neighbour- 
he of the pariſh; for platea is not a town, hamlet, or place 
known out of which the jury ſhall come. Co. L. 125. a. 

But now by the /. 4 & 5 Ann. 16. Every venire facias for trial 
of any iſſue in any of the courts of Meſtminſter, ſhall be awarded 
or the body of the proper county. | 

Yet this does not extend to a venire facias in an information at 


the ſuit of the king. | 
But by ff. 3 G. 2. c. 25. which enaQts there ſhall be but one 


panel returned to iy all the iſſues at the aſſizes, that proviſo is 


virtually repealed, French v. Wiltſhire, H. 11 G. 2. Andr. g. 


Str. 1085. | 


And now by ft. 24 C. 2. c. 18. 3. It is expreſsly enacted 


that actions and informations on penal ſtatutes ſhall with reſpect 
to the venue be put on the ſame footing with other actions.“ 


So in an appeal by a jury of two counties, the jury ſhall come 


de corpore comitat', Dy. 46. 4. | 


(H. 3.) When Miſpriſion of the Venue is helpt. 


By the common law, if a venire facias was awarded of an im- 
proper venue, it was error. 
And was not aided by conſent of parties. Hob. 5. 


But now, ſince the ,. 21 Fac. 13. it ſhall be helpt after ver- 


dict, if the venue be only from one, where it ought to be from 
ſeveral places if that one be ſuch a place, from which the venue 
ought to come, R. 1 Sid. 20. . 

So, if the venue be only from one, tho? there are ſeveral places 
in ſeveral counties. R. 2 Lev. 178. i 

So, where by the cuſtom of London the jury ought to come 
from the four next wards, if they come from four wards, two 
only of which appear to be next to the place, it ſhall be helpt. 
. 2 Sand. 2 5 8. . | ; 

30, where covenant was brought in London, the defendant 
pieads performance by enjoyment of a walk in the county of N. 
'If the trial be by a jury from the neighbourhood of the walk in 
Gm.” N. it will be after verdict, ,tho' no venue can come 
from the walk, and the action was brought in Lenden; for the 
county of N. was the proper county for his iſſue, R. per 3 J. 1. 
Lev, 207, 1 Sid. 320, So, 
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So, in an action for ſlander in London, and the defendant juſ. 
tifies at Oxford, and it be tried at London, it ſhall be helpt. R. 
J J. 1 Sand, 248. R. 1 Vent. 263. 

, in debt in London for rent of land in Eſer, and an expul- 
ſion pleaded. R. 3 Lev. 394. | | 

So, in covenant upon a demiſe of land in Berwick, and ex. 
pulſion is to be tried, if the trial be upon a venire to the next 
county to Berwick, it ſhall be helpt, as well as if it was 
in 5. Semb. 1 Mod. 37. 1 Vent. 58, go. 1 Sid. 381. R. 
2 Lev. 164. / 

But if an action be brought in London, and the matter of the 
iflue ariſe in Oxford, or any other county, and the trial is by a 
jury of Landon, it ſhall not be helpt; for it is not the proper 
county. Semb, Dan. 456. 2 Mod. 24. But by the caſes /upry 
Semb. cont, Semb. acc. 1 Mod. 199. R. 2 Lev. 122. K. cont. 
. i Outed is he handy 5 e ee 

in margin, m F nere to 

foeriff, in plural; after ial in —— amacnda to ſberif, 
in 3 Barnes 484. 
The venue may be changed by motion 5 amend, 


Str. 1162, 1202.“ 


(1) Biſcontinuance and Difcontinuance. 


By the /. 32 H, 8. 30. After verdict judgment ſhall proceed, 
notwithſtanding any miſcontinuance, diſcontinuance, c. and 
ſhall ſtand without reverſal, as tho no ſuch default had 
been. | 
So, by the ,. 4 & 5 Ann 16. Judgment by confeſſion, nibil 
dicit, non ſum informatus, or after writ of inquiry executed. 

And — where by the courſe of B. E. continuances 
ought to be entred after iſſue, before judgment, if judgment be 
entred before the continuances, it ſhall be amended. R. 
1 Rol. 200. J. 5. | 5 | 

So, if the defendant imparles and has a day given him by the 
court, but idem dies to the plaintiff, is omitted, it ſhall be amended, 
though it be after judgment againſt the defendant by nibi/ dicit. 
R. 1 Rel. 205. J. 50. | 

So, if a continuance omit, or miſtake the name of the party, 
or the day, or term to which the continuance was made, it ſhall 
be amended, if it appears to be by default of the clerk. 

As if two defendants or plaintiffs appear, and a day is given 

to one. Cu. ol 6 19. 1 
, the is, that but one appeared, and a is given to 
both, if it ane Si that the other did alſo appear. R. Tel. 155. 
80, where the original writ is returnable on a general return, 
and the venire at a day certain, it is but a miſcontinuance, and is 
helped by „. 32 H. 8. c. 30. tho' at the ſuit of the crown, if a 
civil ſuit. - Str. 62.* 9 7 pp "y 
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280, where the ſuit is by bill returnable on a day certain, and 
after judgment by default, the writ of inquiry is returnable on a 
return. Str. 947.* 5 

So, if a blank be for the day, to which the continuance was. 
Semb. 2 Med. 316. 

So it ſhall be amended, 'if the continuance be totally omitted. 
R. 2 Cro. 528. 

80, n the whole 
count, or declaration, all is diſcontinued; but the diſcontinuance 
ſhall be aided. Vide Pleader, (E. 1.) Dan. 352. 

So in debt for rent upon a copyhold and freehold, the defend- 
ant pleads, eviction by a deviſee, the plaintiff prorgſtando, that the 
copyhold was not deviſed, replies that the freehold was entailed, 
and therefore the deviſe void; and the iſſue upon the entail is 
found for the plaintiff, the diſcontinuance as to the copyhold is 

aided by the verdict as to the freehold. R. 3 Lev. 40. 


And this ſtatute extends to all diſcontinuances, as well after 


verdict as before. R. Cro. El. 489. D. 2 Cre. 211. 529. 
And when there are ſeveral verdicts, as well as one. X. 
2 Cro. 528, 9. 

So, to diſcontinuances by the act of the court, as well as of 
the party. R. 1 Sal. 177. 

So, in inferior, as well as ſuperior courts. R. 1 Sal. 177. 

So, to a diſcontinuance by the act of the plaintiff, as well as of 
the defendant. R. 3 Lev. 325. 

But if the miſentry of the continuarice does not appear to be 
by default of the clerk, but is the act of the court itſelf, it ſhall 
not be amended in another term: As if the continuance be not 
given to the parties, but to a ſtranger. R. Cre. Il. 619. 

Or if there are three defendants and but two appear, and a day 
is given to all, if it does not otherwiſe appear that they did all 
appear. R. Tei. 155. 

If the continuance be from Eaſter term to Micbaelmas term, 
omitting a term. R. Sti. 339. 7 

So a diſcontinuance ſhall not be amended after verdict, if the 
12 was not given upon the verdict: As, in debt againſt the 

ir, who pleads riens per diſcent except twenty acres in D. and 
the iſſue be upon aſſets alſo in B. and a verdict for the defendant, 
whereby the plaintiff takes judgment for twenty acres in D. X. 
Tel. 169. 2 Cro. 236. 

{Before judgment, di/continuances are the acts of the clerk ; 
after judgment entred, and the record made up, they are 
NA of the court. Rex v. Ponſonby, T. 24 & 25 G. 2. 
IWif. 303.] 

So if 2 be judgment upon a retraxit after a verdict. 
R. 2 Cro. 211. 

So if the judgment be not entirely upon the verdict; as, in 
debt for 20 J. upon a bill, and 20 J. upon a mutuatus, to which 
nn ſum informatus is pleaded, and iſſue joined, and a verdict for 
the plaintiff as to the bill, and judgment for him for the whole. 
J Dub, N el, 169. x , ; So 
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So if there be a demurrer for part, and a verdict for part, and 
judgment upon the whole. R. 2 Cre 304. | 

[Continuances may be entred after error brought, P}illipgy, 
Smith, M. 5 Geo. Str. 136.) | 

But if the writ of error is quaſhed on continuances entred u 
after it's e, it ſhall be without coſts. Gould v. Coulthurft, Il. 


5 G. Str. 139. 


(K. 1.) Record, Plea, &c. 
By the ft. 8 H.6. 12. Judges may examine and amend in af. 


firmance of the judgment, all that to them ſeems the miſpriſion 


of the clerk in any record, word, plea, &c. ſo that by ſuch miſ- 
priſion no judgment be reverſed or annulled, except in indiQ. 


ments, appeals, Cc. 


And by the ,. 32 Hen. 8. After verdict in any action real or 
perſonal, juſtices ſhall proceed to judgment, notwithſtanding any 
miſpleading, lack of colour, inſufficient pleading, jeofaile, c. 
or other default or negligence of any party, counſellor, or attor- 
ney ; which judgment ſhall ſtand without reverſal, as tho? no ſuch 


default had been. 


By the A. 18 El. 14. After verdict in any court of record, no 
judgment ſhall be ſtayed, or reverſed for want of form in the 
count, declaration, plaint, ſuit, or demand, except in appeals and 
indictments. | | , | 

[A plaint levied in an inferior _eourt before the cauſe of action 
accrued, is helped after a verdi, for fat. 18 Eliz. c. 14, 
extends to inferior courts. Teathers v. Bryan, H. 21 G. 2. 
s Vi. 180. | 

By the %. 16 & 17 Car. 2. 8. After verdict in any of the 
courts at Weſtminſter, counties palatine, or great ſeiſions, no 
judgment ſhall be ſtayed or reverſed for default in form, or for 
the miſtaking of the chriſtian or ſurname of the plaintiff or defend- 
ant, demandant or tenant, ſum or ſums of money, day, month, 
or year, by the clerk in any bill, declaration, or pleading, whete 
the right name, ſurname, ſum, day, month, or year in the ſame 
or any preceding writ, plaint, roll, or record 1s once truly al- 
ledged, whereunto the plaintiff might have demurred, and ſhewn 
the ſame for cauſe; but all ſuch matters or any other of like na- 
ture, not being againſt the right of the ſuit, or whereby the iſſue 
or trial are altered, ſhall be amended, &c. 

By the f. 4 & 5 Ann. 16. All the ſtatutes of jeofails ſhall ex- 
tend to judgments on confeſſion, nibil dicit, and non ſum informa- 
tus in any court of record; and no ſuch judgment ſhall be re- 
verſed, nor any judgment on any writ of enquiry executed be 
ſtayed or reverſed, for any imperfection, omiſſion, defect, mat- 


ter, or thing which would have been aided after verdict by any of 
the ſtatutes of jeofails, ſo as there be an original writ, or 


ill, and 
(Entry 


warrants of attorney duly filed. 


liz dds Ak a 
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on record is amendable by the writs of ſci. f. and ter- 
noruri, after iſſue joined, on payment of coſts. Barnes 3.] 

(Record of n af prius is amendable by plea-roll. Barnes 4. 
#*Ld. Raym. 95+ 134.5 

(If affociate makes a wrong entry of yerdiCt on the poſea, it 
may be amended. Barnes 6. 449.] 

[Judgment-roll may be amended by inſerting a date fublequent 
to firſt return of term. Barnes 7.] 

[Record of u iſe prius may be amended in the jurata, wi make it 

with the writ formerly amended. Barnes 5.] 

l An examination on interrogatories may be amended by a re- 
examination. 'The title of them may be amended after examina- 
tion. Barnes 10.] ' 

[The jurata at the foot of record having treſpaſs, inſtead of 
treſpaſs on the caſe, is helped by feefails, Barnes 11.] 

[ Jurata amendable by hab. corp. jur. et venire. bid. 

[The entry of a hab. corp, return and commitment, may be 
amended. Barnes 13.] | 


(K. a.) What ſhall be ſaid a Record. 


The record contains the count, and all that is entred in the 
plea-roll. 8 Co. 157. 5. 161. a. 

The memorandum may be 1 and made of a particular 
day. Ld. Raym. 977.“ | 8 


(L) When the Count (Hall be amended. 


(L. 1.) In Form. 
By the ff. 36 Ed. 3. 15, None ſhall ſuffer for want of the 


antient forms or terms in counts, ſo as the matter of the action 
be fully ſhewn, 

So by the f. 8 H. 6. 12. Miſpriſion of the clerk, and by the 
f. 18 El. 14. default of form, in the count ſhall be amended. 
But the /. 32 H. 8. 30. does not extend to the count. 
D. 5 Co. 35. a. 

And therefore the count having the ſubſtance is ſufficient, not- 
1 any default in form, which may be amended. 
I C. 161. 4. 

Declaration in treſpaſs running by recital, may be amended 
on motion in arreſt of judgment, by the bill, if right, and the 
court will not inquire when it was filed. Wilder v. Handy, P. 
14 C. 2. Str. 1151. Aarſhal v. Riggs, H. 15 4 2. 
Str, 1162. ] 

*And the court will give leave to file a new bill by which to 
amend, Str. 583. 

And the amendment may be after ſpecial demurrer and argu- 


ment. Str. 954.“ 
[The 
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vered being right, and it 
not make the declaration f 
| to do it. R. 1 Real. 207. K;. 


1 N. 48. 
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may be amended according to the truth, on affidavit, without 
Ming a bill to warrant it. Symonds v. Parmenter, T. 17 G. 2. 


Will. 78.] 8 „ 
1 to petit remediym, againſt attorney, on coſt, 
[On eigen fregit againſt defendant as adminifrater, amended 


to executor, after plea, on coſts. Barnes .]! 

[Demiſe in ejectment cannot be enlarged or amended in point 
of time, without defendant's conſent. Barnes 8. 17.] 

(If action by a remedial law is confined to Middleſex, declara« 
tion may be amended- on plaintiff's , by changing venue 
after iſſue joined. Barnes 12. 488. 4 

But not in other eaſes. Barnes 19.] 

{Declaration againſt attorney, by inſerting the true day of pro- 
claiming, on coſts, and leave to plead de novo. Barnes 15. 
able to bill, on coſts, Barnes 20. 356.] 

[Mended from prays fiir, to prays remedy, after demurrer for 
that cauſe, (by conſent.) Barnes 167.] 8 

Where the declaration is amended, it is in the option of the 
defendant to have an imparlaxce or coſts. Str. 950. 


C. 2.) In Subſtance, 


; * : 

So a defect in the count in ſubſtance ſhall be amended, where 
it proceeds from the miſpriſion of the clerk ; as, if the imparlance 
roll be miſtaken, contrary to the inſtructions given. 1 Rol. 198, 
4. 18. Fab. 246. Rr” TY | 

If a declaration in afſumpſit be, that he ſold ret virgatas, An. 
glice, (ilk, omitting ſerici,-where it was in the inſtructions. R. 
x Ral. 198. J. 5. Es 

If a declaration in HeQment be filed, with blanks for the 
quantities of the land, . but the declaration delivered was 
right, and alſo the, plea roll and nf privs roll, it ſhall be amend- 
ed ; for the defendant wag;not deceived, the declaration deli- 
*the default of the clerk, that he did 
d perfect, when he had inſtruCtions 


- 


— 


So in debt Ly an executor who pleads riens enter mains, 


and the plaintiff replies, aſſets die impetrationit bille ſcilicet, and 


leaves a blank for the day, but the day is inſerted in the paper- 
books 206 niſi prius roll, the plea roll ſhall be amended. K. 
1 Rel. 207. l. 35. 5 

So, where in trover no place was inſerted in the bill, nor 2 


plank for it, but it was in the paper - book and the nj priv roll 


the bill was amended. R. 1 Rel. 207. J. 50. 


So, if the time of the demiſe in an ejectment be after the ver. 


dict, by a miſtake of the year, where the declaration delivered 


was good, it may be. amended.. Dab. 5 Med. 333. an 
203: X . a 80 


8 


”- 


do if the demiſe in an ejectment be expired before judgment, 
it may be enlarged. Semb, 5 Mad. 333. But not without con- 
ſent. 1 Sal. 257- 

(If plaintiff declares as executor, on a promiſe to teſtator, and 
ſtatute of limitations pleaded, and iſſue joined, plaintiff may on 
motion amend, by laying the promiſe as made to himſelf, on 
payment of coſts, and liberty to defendant to plead de novo. 
Executors of Duke of JMarlboraugh v. Widmore, H. 4 G. 2. 

r. 890. 

0 SS in afumpfit to pay 401. if he procures an aſ- 
ſignment of a term, omitting, that A. did aſſign the term, tho 
it was in the writ; for that is ſufficient for the information of 


» the clerk. 2 Cro. El, 79. 


But where the day of the demiſe in an ejectment appears to be 
before the cauſe of action found by the ſpecial verdict, it cannot 
be amended. R. Sho. 207, 

Vide Pleader, (C. 6.) | 

[Plaintiff declares on one demiſe, and after plea, adds demiſe 
of the truſtees, and delivers new ejectment on the double demife ; 
he ſhall not pay coſts, but ſhall give notice where the leſſors are 
to be found, Short v. King, H. 12 G. Str. 681.] 

[If on entry to avoid {ine, demiſe is laid before entry inſtead of 
after, and plaintiff would be barred and put to bring a new eject. 
ment; it may be altered on paying colts, tho' oppoſed. Die v. 
Pillington. T. 9 G. 3. 4 B. M. 2447.) | 

[The term in ejectment may be amended without conſent from 
five to ten years. Oates v. Shepherd, T. 20 G. 2. Str. 1272.] 

[Declaration in ejectment cannot be amended as to the parcels 
demiſed, without conſent. Keſwerth v. Thomas, P. 11 G. 2, 
Andr. 208. ] 

3 in ejectment, that the ſaid James (inſtead of the 
faid Zobn } entred, Sc. cannot be amended, for it is in the na- 
ture of a proceſs, Nor if he ſays lands in A. and B. er one of 
them, by ſtriking out the disjunctive words, Go:d?itle v. Meymett, 
J. 17 G, 2. . 1211. 

[It may be amended in aſiampſit after a plea pleaded, by ſtriking 
out 500 7 and inſerting 8000 /, Hawvers v. Banniſter, H. 16 G. 2. 
I 7. I 

[The plaintiff's demand cannot be amended after verdict, 
judgment and error brought, however manifeſt the miſpriſion 
may be, Ray v. Lifter, H. 12 G. 2. Andr. 351.) 

[Declaration in prohibition cannot be amended, if not ware 
ranted by ſuggeſtion or acts of mel court. Barnes 7.] 

[Declaration againſt James B. reciting writ againſt 7h B. 
amended by rejecting the word abn. Barnes 11.) 

(By ſtriking out prochein ami, plaintiff having attained full age. 
Barnes 18. | 

If the amendments are very long, yet if not matter of new ti- 
tle, and inſerted in the rule, declaration may be amended, tho? 
not withdrawn, to declare de no Barnes 25,] 

Voz. I, „ [Decla» 
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A M E ND M E N I. 
Declaration on bail-bonds amendable as others. Barner 2), 


1 14.) b 


Vide Pleader, (C. 6.) | 
Declaration by the bye cannot be amended in plaintiff's name, 


for there is no writ by which to amend. Lord Raym, 77 l. 


So, where a ſcire facias quare executio non, deſcribes the record 


wrong, it is not amendable after nul tiel record pleaded, but muſt 
be diſcontinued. Lord Raym. 1057, 1059.* 


(M) Then the Plea, &c. 


OO, if a plea, replication, Qc. be defective in form, it ſha 


be amended : as, if it contain ſurpluſage; as, where plaintiff 
in the declaration alledges a treſpaſs limo die J. 1 Fac. and in 
the replication, ſays quoad tranſgrefſ* prædicto ultimo tie J. 
5 Fac. for, 1 Jac. it ſhall be amended; for, prædicto ultimo die 
J. was ſuſſicient and the addition of the year was ſurpluſage. 


R. 1 R. 200. J. 20. 
So a miſpriſion of the name of the plaintiff, for the defendant, 


ſhall be amended. R. 2 Cre. 67. 


As, in treſpaſs by A. againſt B. who pleads ſon affault, and 


plaintiff replies, de /on tort abſque cauſa per ipſum A. allegata, 
where it ought to be, by the defendant B. allegata, it ſhall be 


amended, R. Cro. El. 752. Vide poſt, (O.) 

So in debt the defendant pleads, plene adminiffravit, the plain- 
tiff replies, quod prædictus A. habet bona, &c. where it ought to 
be, predifus B. it ſhall be amended after verdict. R. 2 Cre, 67. 
Tel. 65. 
| Bur the ſubſtance of the plea, c. ſhall not be amended : 2s, 
if the defendant plead, guad ip/e A. B. dicit, who is a mere 
ſtranger, and ſo no plea. R. 2 Cre. 13. | 

[Plea, on ſcire facias on the crown fide, of not guilty, con- 
cluding with an averment, inſtead of to the country. Rex v. Betts, 
H. 12 G. Str. 686.] N 

[Plene adminiſtravit amended after two terms, on coſts, 
Barnes 25. ] ; | | 
[By leaving out a ſpecial imparlance, and pleading tender of 
laſt term. Barnes 21.] | 

| [Avowry after iſſue joined laſt term; by adding avowries for 
rents payable at different times. Barnes 21.] 

[If to action for ſimple contract debt againſt executor, he pleads 
ſeveral judgments, and plaintiff replies per fraudem, defendant 
may amend before rejoinder, by ſtriking out one of the judgments 
pleaded. Stroler v. Heber, P. 12 G. 2. Andr. 38 1. 

[Notice of a ſet- off (which by virtue of the ſtatute is to be con- 
ſidered as a ſpecial plea) may be amended. Edington v. Wilcx, 
P. 11 G. And. 208. 
If defendant plead the general iſſue, and forgets to give notice 
of a ſet-off, the court will give him leave to withdraw it, to de- 
liver the ſame apain with a proper notice of ſet-off, Black- 
burn v. Matthias, P. 20 G. 2. Str. 1267.] | ; 

[Notice 
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Notice of ſet-off cannot be amended. Barnes 294. ] 

But defendant may have leave to withdraw his plea, and to 

cad the fame de novo with a new ſet- off. Barnes 208.] 

[It may be amended by the draught ſigned by counſel after 
joinder in ſpecial demurrer. Hutton v. Walker, M. 3 G. 2, 
Kr. 846. N 

[Plea <4 a quo warrants may be amended after der urrer in the 

aper. Rex v. Ellames, P. 7 G. 2. Sir. 976. B. &. H. 42.] 

[After demurrer in the paper, called on and adjourned, plea of 
an executor 8 be amended by adding a profert of the letters 
teſtamentary. Carpenter v. Davis, H. 12 G. 2. Andr. 305.] 

{After argument on demurrer, to ſtate facts neceſſary to bring 
the merits before court; on coſts. Barnes 20. ] 

information guo warrants, for acting as bailiff; if de- 
fendant pleads an election, and ſets out the conſtitution of cor- 
poration, iſſue joined, cauſe ſent down to aſſizes but not tried for 
want of time, he may amend his plea in ſetting out the conſtitu- 
tion of the borough. Rex v. Armſtrong, H. 11 G. 2. Andr. 109 

[Plea in replevin amended after demurrer to it argued, and 
court ready to give judgment; on plaintiff's agreeing to ſtrike 
out two ſervants made defendants, and colts. Mattravers v. Fefe 
fet, T. 12 G. 3. 3 Will. 295. 

[Whilſt the pleadings are all in paper, replication may be 
amended from de injuria ſua propria, to molliler manus impeſuits 
Low v. Newland, T. 17 G. 2. Will. 16.] 

[Replication may be amended after the paper book made up, 
by inſerting record, of which eyer had been granted to defendant, 
Symonds v. Parmenter, T. 18 G. 2. Wilſ. 97.1 

[Plaintiff Who by his attorney's miſtake, has, in his replicatian 
traverſed a leaſe under which he claims, may have leave to with- 
draw his replication, and reply de novo, even after fix terms. 
Alger v. Chip, H. 32 G. 2. 2 B. M. 755.) 

The replication may be amended after verdict, by inſerting 
the ſmiliter, inſtead of c. Cowp. 407.8 

[So, after demurrer, by ſetting out a /atitat, and adding 
the continuances, on payment of coſts. Crocket v. Jones, M. 13 G. 
Str. 734. Ld. Raym. 1441.] 

But not, by altering the name of an officer in a juſtification 
in replevin. Ld. Raym. 310.* 

[The court will not allow the plea to be amended after de- 
murrer, when plaintiff has loſt his trial. Jordan v. T wells, M. 
9G. 2. B. R. H. 1711.) a | 

(If defendant in quare impedit, pleads lapſe of time, the court 
vill not, after joinder in demurrer, give leave to amend and to 
plead defect of plaintiff's title; that is not to amend, but to 
* V 2 plea. Welferflon v. Biſbep of Lincoln, T. 3 C. 3. 

df. 174. 835 : 

[Replication of aſets ultra to a plea of ſpecialty, in an action 
on ſimple contract, cannot be amended, atter verdi& found for 
the plaintiff, and ſet afide, Bank of England v. Marice, M. g G. 2» 
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[If defendant pleads two pleas, and iflue is joined on o f, 
and verdict for plaintiff, defendant ſhall not amend the otlier 
Barnes 25.) | 


(N) When othez Recozd. Fine. 


If a noto of a fine has the proclamations rightly entred, but . 
the foot of the fine, it be ſaid, he 13th proclamation, for, //, 
14th, this ſhall be amended. 1 Rel. 198. J. 7. 

If a fine with the cuffos breuium varies from the fine with the 
chirographer, it ſhall be amended by it ; for that is the principal 
record. R. 3 Lev. 183. 

[Fine may be amended in form after error brought. Barnes 216. 

Fine, by deed of uſes, by adding a vill, tho' forty years af. 
terwards. Barnes 24. * Ld. Raym. 209.* 

[Of lands in Antegea in America, in partihus tranſmarinis 
amended by ſtriking out theſe words. Barnes 216.] 

[A fine tho? levied above fifty years, may be amended in the 
name of the pariſh, on reading the deed and affidavits, without 
rule to ſhew cauſe. Bohown v. Burton, P. 10 G. 3. 3 Will. 58.) 
* Ld. Raym. 134.“ . 

- [A common recovery amended on affidavit of the vouchee by 
adding a pariſh not named in the recovery nor in the deed to lead 
the uſes. Henzel v. Lodge. H. 11 G. 3. 3 Will. 154.] 

[But if a fine is levied as of Trinity Term of lands in-which the 
conuſor had nothing 'till Trinity vacation, this cannot be altered 
and made a fine of Michaelmas Term, tho? in the deed to lead the 
uſes it was ſo covenanted : for this is not to amend, but to make 
a new fine. Cafe of Wilmet late C. J. MH. 12 G. 3. 3 Will. 249. 

So, if a record removed by certiorari out of London be miſtaken, 
it may be amended for only the tenor of the record is removed, 
and therefore the return may be amended by the original, 
1 Sid. 155, 230. 

If the pgiea be quod jurat' ponit' in reſpe in placito tern inter, 
ec. where it ought to be in placito debiti. R. Jon. 302. 


(O) Iſſue. 


By the /. 32 H. 8. 30. after verdict juſtices ſhall proceed to 
judgment any misjoining of iſſue notwithſtanding, and ſuch judg- 
ment ſhall ſtand without reverſal, &c. | 

So, by theft. 4 & 5 Ann. 16. after writ of inquiry executed. 

And therefore, if the defendant pleads to ifſue, et predifu 

\ def. fimiliter, where it was intended, prædictus querens, this ſhall 
be amended. R. 1 Rol. 200. J. 2, 25. Adm. 2 Cre. 587. 
R. Shin. 591. Vide ante, (M.) poſt, (T. 2.) | 
[If the record is er predif? querens (inſtead of defenders q ri 
x liter, it is aided, Rawbone v. Hickman, P. 9 G. Str. 551. 
laue amended by inſerting king's name. Barnes 18.] 
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So, if the defendant quaad vi & armis ſays, quod eft inde culpa- 
bilis, where it was intended, qucd non eff inde culpabilit, this ſhall 
he amended. R. 1 Rl. 200. J. 10. 

If the ſmiliter be omitted in the joining of the iſſue, 2 Rol. 59. 
„Str. 641. cn.“ 

80 it is helpt if the defendant ſays, guad folvit 14 Jun. 11 Fac. 
and plaintiff replies, nam ſalvit predi 14 Aug. and fo miſtakes 
the month. R. 2 Cr: 550. 

Or, if he ſays, quad devaſtavit, without ſaying, who devaſtavit. 
R. C. Car. 80, 93. Lit. 52. 

So, if the defendant plead, not guilty, for, non aſſumpſit. R. 
Cv. El. 470. R. 1 Brownl. 8. Al. 77. K. cont. Pal. 393. 

Or, nil debet, for, nil detinet. R. al. 76. 

So, if iſſue be joined upon a bad and void plea, it is aided after 
rerdict. R. Cre. Al. 45 5. 2 Cre. 312. Dan. 356. 

As, if a man pleads a grant of rent, without attornment, and 
the ifſue is upon the grant, and it is found againſt the defer. ant. 
Semb, Cro. El. 259. 

So, if he pleads a ſurrender without an agreement to it, and 
the iſſue is upon the ſurrender, and it is found againſt the de- 
fendant. D. Cro. El. 259. 

So, if he pleads a deviſe without an aſſent of the executor, 
and the iſſue being upon the deviſe, that is found. D. Cre, 
El. 259. | 

8 if he pleads a concord, without ſatisfaction. R. Ov. 
El. 259, 778. "FN 

So, if he pleads acceptance, or payment to an obligation, 
without deed, and the iſſue thereupon is found againſt the de- 
ſendant. R. Cro. El. 260. R. Cro. El. 455. 5 G. 43. a. 
A8. 692. 

So, if a tenant in dower being feoffee pleads detainment of 
charters, and the iſſue thereupon is found for the demandant. 
Dub. Cro. El, 367. 

50, if the defendant pleads a preſcription, which is not well 
pleaded, and iſſue upon it is found againſt the defendant. X. 
Gro, El. 445, 6. R. Hab. 113. 

So, if he pleads a void preſcription. Dub. Cro. El. 227, 8. 

: — the plaintiff replies, adminiftravit aut aliter diſpeſuit. R. 
49. 

If a plea be double, and iſſue joined on both parts. R. 

Mi. 574. Semb. Hard. 40. 

If the iſſue be upon the delivery of a deed to the party himſelf 
4 an eſcrow. R. 2 Cro. 86. 

So, if an iſſue be on a bad and inſufficient replication, it ſhall 
be aided, R. Tel. 228. 

So, if an iſſue be upon a negative pregnant, it is aided after 
verdict. R. 2 Cro. 576. R. 2 Cre. 87. 

Or, without an expreſs negative and affirmative. Dan. 354. 

80 it ſhall be amended, if the iſſue be joined by different 
vords; as if the plaintiff affigns a breach of covenant, gwd non 
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tranſpoſuit a term for years, and defendant ſays, quad afſignavi, 
R. 2 Leo. 116. . 

So it ſhall be aided, if the iſſue be joined upon an immater;;] 
point. D. Hard. 40, 43, 69. Ray. 458. 

As, upon an immaterial traverſe. | R. Tel. 54. 2 Cro. 44. 

fin action of aſſault againſt A. and B. A. confeſſes, and g. 


pleads that he and A. is not guilty, if iſſue is joined, and verdict 


finds B. guilty, it is well, otherwiſc if it had found all the ge. 
fendants not guilty, for it would have been an immaterial iſſue. 
Hill. v. Fleming, M. 10 G. 2. B. R. H. 341.] 

If an obligation be to pay upon 31 Sœt. (which is impoſſible) 
and defendant pleads folvit ad diem, upon which iſſue is joined; 
for it is payable preſently ; and if no payment is proved, it ſhall 
be intended that it was not paid. R. Lat. 158. 

So, if defendant juſtifies, but the plea is bad, yet the ifue 
upon it is found for the defendant, it ſhall be aided, E. 
2 C. 251. R. 5 Mod. 227. 

80 in a quare impedit, if the biſhop caſts an eſſoign, in which 
there is a defect, and another defendant pleads to iſſue, after ver- 
dict for the plaintiff the plea of the biſhop ſhall be amended, 
Semb. 2 Cre. 93. | 

So, if there be no ifſue joined; as, in an indiQtment for a 
nuſance, the defendant pleads · non culp. et prædictus A. (who was 
the clerk of aſſiſe) qui, c. is omitted. R. 2 Cro. 502. Vide in- 
fra cont, ö A | 

So in an ejectment againſt ſeven defendants, and the plea roll, 
venire, diſtringas, and jurata were right, but the %% privs roll 
names only five defendants, it ſhall amended after verdict, 
tho” the iſſue be altered by it. R. 1 Sal. 48. | 

But an iſſue upon a plea merely void and nugatory is not aided 
by the ſtatute after verdict: as, in debt, or afſump/rt, if the de- 
fendant pleads not guilty, and the iſſue is upon that. Sen. 

ro. EI. 778. R. 2 Rel. 368. 

If defendant pleads de injuria ſua propria, without ſaying, 
abſque tali cauſa, 1 Sid. 341. Hard. 40. Vide Pleader, 
[(R. 12, 13.) 

If no iſſue at all is joined. 2 Mod. Ci. 376. Vide ſapra cont. 

Nor, an iſtue totally misjoined. Semb. Cro. Car. 94. 

Nor, an iſſue misjoined in the very point to be tried: as, if the 
defendant pleads, folvit ad diem 201, Plaintiff replies, non ſolu 
predi? 30 I. R. 2 Cro. 585, R. Cro. Cer. 593. | 

In debt on an obligation for 10/7. 10.5, defendant pleads, ſv 
predi? 101, and iſſue thereupon is for the plaintiff; is not 
aided, R. Hob. 113. | 

In afſumpſit, to find meat, c. for plaintiff's wife and ſervant 

r three years, when the plaintiff would require it. Defendant 
admits the promiſe for the wife tor three years, but traverſes the 
promiſe for the ſervant; plaintiff replies, that he promiſed, &. 
for three years next following, and there is ifſue upon this; it * 
not 4ideg,, for it is no iſſue upon the aſſumpit traverſed by the de- 
fendant. R. 3 Les. 66. = 95 
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So, if by the iſſue found it does not appear, that the plaintiff 
fad a cauſe of action, it ſhall not be aided by ſtatute: as, in 
treſpaſs for a battery, the defendant pleads molliter manus in de- 
f-nce of his poſſeſſion, the plaintiff makes a bad preſcription for 
2 way, and there is iſſue upon this, which is found for the plain- 
tif; it ſhall not be aided. R. Hab. 112. Mo. 867. | 

In debt upon an obligation with condition to pay 25 Jun. the 
' defendant pleads payment 20 2 and the iſſue upon it is found 

quzd non ſolvit; for perhaps he paid upon the 25 Jun. R. 
2 Cro. 434, 5 : 

So the ſtatute 32 H. 8. 30. does not help, where there is not a 
verdict upon the ſpecial matter, tho' there be a verdict upon the 
vi  armis. 

So a diſcontinuance in a replevin, where the plaintiff is non- 
ſuited after evidence, tho' the jury aſſeſs damages, is not helpt ; 
for as to that, it is but an inqueſt of office. R. Cro. El. 339, 412. 

Nor, if the iſſue be upon nul tiel record. 11 Co. 8. a. 
2 Cro. 304+ 

Or, between demandant and vouchee. Semb. Dan. 352. 


Cont. per Hob. 281. 
So, if the judgment is not given upon the verdict. Dan. 352. 


P) QerDit. 
If a verdict finds for the plaintiff 220 J. damages 12 d. and 


colts 6d. in an action on the ſtatute of Winchefter, where the 
whole ought to be given in damages, this ſhall be amended ; for 
the intent appears. X. 1 Rel. 203. l. 30. | 

So, if a ſpecial verdict be entred, contrary to the notes found 
at the aſſizes, it ſhall be amended. R. 4 Co. 52.6. 2 Rol. 701. 
. 15. R. 1 Rel. 82. Adm. Cro. El. 112, 150. 1 Sal. 47, 53. 

80 a ſpecial verdict, that a bankrupt bought and fold great 
quantities, may be amended as to the quantities, on affidavit, that 
they were proved at the trial. Str. 514 * 

[A ſpecial verdict on an information for importing brandy by 
defendant's teſtator, miſtaking the time, may be amended by the 
minutes after one argument. Attorney-General v. White, T. 1730. 
Bunb, 283.) 

So, if the judge of aſſiſe remembers, that the verdict was con- 
trary to the entry upon the poftea, Cv. Car. 338. 
| Verdict given for 274 J. 15. but entred by the clerk of 17% 
prize, only 15, on the diftringar, may be amended by the 
juiges notes. Newcombe v. Green, M. 17 G. 2. Str. 1197. 
TI 33] 


| 80, where there is a general verdict, and entire damages, on /e- 


era counts, ſome of which are bad, and evidence applicable only to 
| the good counts, the verdict may be amended by the judges notes, 
| and entered for plaintiff only on good counts. Doug. 746.“ 
Yo heme be amended by the notes of the counſel in the cauſe. 
I dal. 47, 8, 53. 
| Or, proof of the evidence there given. R. 2 Med. Ca. 49. 
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So, if a general verdict be given, and it is entred by words fan. 
tamouint, it ſhall be amended. Semb. Cro. El. 866. 

89, if the verdict be for the plaintiff or defendant genctally, 
and there be a miſpriſion in the entry, it ſhall be amended, K. 
2 Cro. 185, Til. 186. 

So, if the damages upon the pea are intire, when the judge 
directed they ſhould be ſeveral. R. Carth. 146. 

So the pen ſhall be amended by the entry by the clerk of aſſie, 


upon the pannel. R. Poph. 102. 
So ſurpluſage in a verdict thall be rejected, as ſurpluſage. 


2 Sand. 308. 


Tho' it be an indictment for barretry, or or other crime. Hal. 
Vide Pleader, (S. 28.) 

Af there be two iſſues, and the foreman give a verdict for de- 
fendant generally, when it was the intention of the jury to give 
one for the plaintiff, and the other for the defendant, it may be 
amended on affidavit of eight of the jury. 1 Bur, 383.* 

But a verdict ſhall Sos, = amended after it be returned into 
court, R. Cro. El. 112. Cont. Cro. Car. 338. And it was 
amended by B. R. after error brought, and the record removed 
thither. 2 Cro, 185. | 

And after error, and the record removed, on payment of coſts 
to be tax'd in B. R, 2 Fon. 212. 

So a verdict ſhall not be amended in a matter of fact; for this 
may ſubject the jury to an attaint. R. Cro. II 776. 

As, if a declaration be, 12 Jan. 45 El. and the record of 2 
frius be, de tranſgreſſione 12 Jan. 25 El. after verdict for plain- 
tiff it ſhall not be amended. R. 1c. 681. 

So if the record of niſ prius be d die Sancti Trinitatis in tres 
ſeptimanas niſi A. 27 Fun. prius venerit, which is the day after the 
day in bank, which was miſtaken for, à die Sancti Micheelis, it 
ſhall not be amended; for the judge tried the cauſe without autho- 
rity. R. Carib. 506. | 

So, if the verdict finds abſolute damages upon a plea, to which 
there was a demurrer, and conditional damages upon a plea, upon 
which there was an iſſue, and judgment accordingly.. K. 
Cro. Car. 3a. | 

So a verdict ſhall not be amended in criminal caſes. Vid 


22d, (2 C. 1.) | 
(Q) Avecrment. 


TD Y the . 21 Fac. 13. after verdict, no judgment ſhall be 
ſtayed or reverſed for lack of any averment of any life or 
lives of any, ſo as he or they be proved to be living. 

: By the /. 1649 17 Car. 2. 8. after verdict, no judgment ſhall 
be ſtayed or reverſed for want of alledging the bringing into court 
any bond, bill, indenture, or other deed mentioned in the de- 
elaration, or other pleading or letters teſtamentary, or letters of 
adminiſtration, | | 

Or, for the omiſſion of vi et armis, or contra pacem. = 

-- j, * * bl 
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Or, for want of the averment of hc paratus eft verificare, or 
her paratus ef verificare per recordum, or prout patet per recordium. 

But all ſuch omiſſions, or other of like nature, (not againſt 
the right of the matter in ſuit, nor whereby the iſſue or trial are 
altered, fc. ) ſhall be amended. 

And therefore, in ejectment, where the plaintiff declares upon 
a leaſe for years, if A. /o lng live, and does not aver the lite of 
A. it was amended by the court. 1 Sid. 61. | 

And by the f. 4 & 5 Ann. 16. all ſuch omiſſions, defects, &c. 
25 are aided after verdict by any of the ſtatutes of jeofails, are 
aided after judgment on confeſſion, ni dicit, non ſum informatus, 
or when a writ of inquiry is executed in any court of record. 

So in other caſes an averment ſhall be aided by the ſtatutes of 


jeofails. 


As, if a man juſtiſies in treſpaſs upon a preſcription for com- 


mon for beaſts Jevant and couchant, and does not aver, that his 
beaſts were levant and couchant, it ſhall be aided after verdict. 


R 2 Cro. 44+ 


(R) Judgment. 


Y the „f. 16 & 17 Car. 2. 8. no judgment after verdict, 
confeſſion per cognovit actionem, or reliffa verificatione, 
ſhall be reverſed, for want of a miſcricordia, or capiatur, or for 
that a nuſericordia is entred for a capiatur, or vice verſa. 
Nor by the /. 4 & 5 Ann. 16. judgment by confeſſion, nil 
dicit, non ſum infermatus, or when a writ of inquiry is executed. 


Or, that ideo concefſum eft per curiam is entred, fer, ideo conſi- | 


deratum eft per curiam. 

Or, that the coſts increaſed aſtet verdict in an action or non- 
ſuit in replevin, are not entred to be, at the requeſt of the party 
for whom judgment is given, or that coſts de increments in any 
cale are not entred to be by conſent of the plaintiff, | 

»The want of ex aſſenſu may be amended even after error 
brought and argued. Str. 869. Ld. Raym. 1570. Dong. 116,* 

Provided, not to extend to any appeal, indictment, preſent- 
ment, or action on any penal ſtatute, unleſs for cuſtoms of tun- 
nage and poundage. 

Before the above ſtatute, if in the judgment one party was miſ- 
named, when he was rightly named in the record, the judgment 
would be amended by the record; for it was a miſpriſion of the 
clerk, R. 1 Rel. 201. J. 20, 25, 35, 45. R. 1 Vent, 217. 
R. Cro, Car. 594. 

So, meſericordia, for miſericordia would be amended. R. 
1 Ral. 201. J. 42. 

So in an action upon the f. 2 Ed. 6. 13. plaintif declares that 
he ſowed buck and wheat, and that the defendant did not ſet out 
tithes of the wlieat; and the judgment is, tliat the plaintiff ſhall 
recover his debt for the buck and wheat; it ſhall be amended; 
for the 13 does not declare of not ſetting out tithes of the 
buck. 1 Rel, 205. J. 30. 

90, 
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474 AM END M E N T. 


So, if judgment be entred upon a demurrer, as upon a non. 
ſuit. R. 1 Rvol. 205. J. 40. 

So, if the ſum total for damages and coſts be miſcaſt. N. 
A 1 Rel. 205. J. 45. : 

So, if a judgment upon a verdict be entred different from the 
Pena. R. 1 Rol. 206. J. 5. 2 Cro. 628. fon. g. 

So, if a judgment in ejectment omit. quad recuperet terminum, 
R. 1 Rol. 206. J. 20. 5 FS: 

So, if a judgment be entred different from the prothonotary, 
book. R. 1 Rol. 206. J. 25, 30. »Or different from the Paper 
on which the maſter ſigned judgment, Id. Nam. 897.% 

90, if a judgment be entered, quod 2, nil capiat per brew, 
where it ſhould be, per bil/am. KF. 1 Rol. 206. J. 40. 

So, if, eat inde fine die, be omitted. D. 1 Sid. 70, 

So, if a judgment be, quod recuyperet pro miſts et cuſlaglis, where 
it ſhould be pro debito. R. 1 Vent. 132. 

So, if the whole judgment was omitted. Vide infra. 

So a judgment that the wife be in miſericordid, where it ought 
to be, that the huſband and wife be in miſericordid, it ſhall be 
amended, where the prothonotary's book is ſo. R. I. 86g. 

If judgment be againſt an executor generally upon an atkdarit, 
that inſtruction was given to enter the judgment according to the 
plea, which was plene adminiſtravit, it ſhall be amended, and 
made a judgment de bonis te/iatoris fi, &c. R. 2 Lev. 22. 
Carth. 167. | 

But the judgment of the court itſelf was not amendable ; as, 
ideo videtur, for ideo conſideratum eff, R. 1 Rol. 201. J. 40. 

So, conſideratum ęſt quod A. recuperet, inſtead of B. it ſha!l rot 
be amended. R. 1 Rol. 201. J. 30. Cont. R. Ray. 39. K. cont, 
4 Mad. 371. ä 

Nor, colts de incremento aſſeſſed per juratores, where it ſhould 
be per curiam. R. 1 Rel, 205. J. 20. h 

Nor a miſericordia, for a capiatur, or & contra, till the ff, 
16 & 17 Car. 2. R. 1 Sid. 70. D. 3 Mod. 112. Carib. 10). 
Vide Leet, (O. 7, 8.) | 

Nor, quad A. capiatur, where it ought to be, predifus J. 
K, Cro, El. 609. \ | 

Yet, ſince the ,. 16 & 17 Car. 2. if all the judgment part, 
ideo confideratum gſi quod querens nil capiat per billam et guad def. eat 

fine die, be omitted, it ſhall be amended. R. 2 Sand. 289. 

[If a copiatur is added, where it does not lie, as againſt an in- 

fant, it is aided after verdict by fat. 16 & 17 Car. 2. Hacke . 
Marſhal, P. 6 G. Str. 313.] ö 

The want of a writ of inquiry of damages is aided after judg- 
ment by default by 4 Ann. c. 16. Iles v. Pitt, T. 11 G. Mat | 
tory v. Jennings H. 3 G. 2. Ld. Roym. 1397+] | 

If defendant is found not guilty as to part, and there is no 
judgment entered for him (which there might be) the record may 

2 amended by the verdict, and judgment added, even after 
error brought, and the record removed, and this want of judg- 
ment objected ſor error. Smith v. Fuller, M. 1 G. 2. Hr. 1 


£« =aaS aa <a 
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AMENDME N T. 


it judgment is entred that plaintiff ould recover, inſtead of 
d it may be amended after error. Blakey v. Birmingham, P. 
13 G. 2. Str. 1132. Slicer v. Thompſn, T. 14 G. 2. Str. 1156.7 

Judgment on demurrer to replication may be amended after 
error, by adding the words introductory to awarding inquiry, vis. 
that plaintiff ought to recover his damages againſt defendant, 
Hillerſdon v. Skildroy, H. 16 G. 2. Str. 1182.] 

gut a judgment cannot be amended by filling up a blank 
for the coſts and damages. Lord Raym. 68.* 

[In dower, if there is judgment as to part, and the tenant in 
miſericordia, and as to the reft plea and demurrer, and before 
judgment another comes in pro intereſſe ſuo, and judgment for de- 
mandant on the demurrer, et quod tenens fit in miſericordia, on 
error the court will amend by ſtriking out the firlt miſcricordia. 
Hern, v. Bern. M. 8 G. 2. B. R. H. 72.) 

Want of venue where promiſe made, is aided after verdict 
by /at. of jeofails of Car. and by ff. 4 & 5 Ann. extended to judg- 
ments on, writs of inquiry, Moore v. Paine, T. 9 G. 2. 
B. R. H. 288.) 

(If plaintiff lays damages at 10 J. and jury find a verdict for 
him and 30 J. damages, and judgment entred and error bought, 
the court cannot give leave to plaintiff to enter a remittitur, 
Ray. v. Lifter, P. 12 G. 2. Andr. 384.] 

In treſpaſs againſt three, if two plead and one lets judgment 
go by default, and the jury find 35 5. for plaintiff, and on writ 
of inquiry 24. is given againſt the other, plaintiff may take 
judgment de melioribus damnis, or may enter a remittitur, but if 
judgment be entred that plaintiff recover 355. againſt two, and 
27. againſt the third, this makes it bad in point of law, and it 
cannot be amended. Sabin v. Long, M. 17 G. 2. Will. 30.] 

If the record of an old judgment on a warrant of attorney has 
omitted a letter of defendant's name, the court will not ſuffer it 
to be amended by the warrant for fear of inconveniences to pur- 
chaſers. Sale v. Crompton, P. 17 G. 2. Str. 1209. Will. 61.] 

[The ,. 7 & 8 W. 3. c. 7. (concerning falſe returns of mem- 
bers of parliament) is remedial, and within the /f. of jeofails 
16& 17 C. 2. c. 8. and 5 G. 1. c. 13. Williams Wyne v. Middle- 
ton, in exchequer chamber, H. 19 G. 2. Will. 125. Vide Par- 
1 D. 15.) e 

Common „ con/utered for adjudped, 
tranſpoſing names o — thr th t and tenant agreeeable 2 
deed for tenant to precipe, prayer of ſeiſin, and entry of return, 
ag an a vill put in its proper place. Barnes 20, 2t, 22, 
23, 24. 8 

{Judgment in Ireland may be amended here. Berne v. Berne 
M. 8 G. 2. Thompſon v. Sliarr P. 14 6. 2. 4 B. M. 2157] 


(S) 


47s 


- + 


837. | 


AMENDM EN T. 
(S) Writ of Inquiry. 


8 O a miſentry of the clerk in a writ of inquiry ſhall be 
amended: as, if per ſacramentum proborum et legalium hominum, 
be omitted. R. 3 Mod. 112. | 

If the judgment be ſaid to be upon nonſuit, where it was upon 
demurrer. R. 2 Cro. 372. | 

[If there is judgment for plaintiff on one promiſe, and a malle 

os as to another, and the writ of inquiry is eccafione premiſſurum, 
it may be amended by the record. Hughes v. Alvarez, H. 12 6. 
Str. 684. Hammond v. Gatliffe, H. 11 G. 2. Andr. 77. 

[If there are three defendants, and the writ of inquiry recites 
it to be againſt two only, it may be amended on motion, on pay. 
ing coſts. Conden v. Coulter, M. 10 G. 2. B. R. H. 314.) 

If a writ was awarded to be returnable die Martis poſt tres Trin. 
and it was returnable die Mercurii poſt tres Trin. R. Crs. El. 761, 

[It may be amended by altering the return, and maling it con- 
formable to the award thereof on the roll, tho* there is no Tuch 
return as is mentioned in the writ ;z and it might therefore be 
conſidered as void, no day being given to the party. Nd. 
<vay v. Poole, H. 12 G. 2. Andr. 302. 

If it was returnable after term, if executed within the term, 
and the award upon the roll was right. R. Carth. 70. 

80 the award being defective ſhall be amended by the writ it- 
ſelf, if that be right. Carth. 70. 9 

So if no writ of inquiry be awarded upon the roll, it ſhall be 


aided ſince the ff, 4 & 5 Ann. 16. E. F. g. 162. 


But where the award upon the roll, and the writ are both 


miltaken, it cannot be amended. R. Sho. 61. Semb. Carth. 70, 


(T) Piſpziſion of the Clerk. What hall be 
| called ſo. 


(r. 1.) Miſtake of his Inſtructions, or that, which ought ta 
8 warrant his Proceeding. 


JF F the clerk does not purſue his inſtructions, this ſhall be ſaid 


a miſpriſion. Vide ante, (D. 1.)—(L. 2.)—p2ft, (W.) 

And tlierefore, if the inſtructions are plain, and part is omitted 
upon roll: as, the day, year, Cc. the roll may be amended, 
R. Lat. 165. f 

So, if he does not purſue, that which ought to be the warrant 
for his proceedings: as, if the plea roll be not conformable to 
the imparlance roll. R. 3 Lev. 360, 1750 

And therefore, the plea roll may be amended by the im- 
parlance roll. R. 1 Rol. 207. J. 45. 2 Cre. 105. 


But not e contra. 1 Rol. 198. J. 15. 2 Cro. 311, 415, 498, 


90, 


AMENDMEN . 


So, if the ſecond declaration be not agreeable to the firſt. 


2 Cre. 89. 9 
So if the declaration upon the roll be not agreeable to the paper 
draught, it may be amended by it, R. 1 Rel. 198. J. 45. 


So, if a writ of proceſs, &c. recites other proceedings, but 


there is a miſpriſion in the recital, it may be amended by the re- 
cord recited. 
As, if a ſcire facias againſt bail recites a capias nuper reginæ di- 


rected vicecomiti no/iro, where it ought to be, vicecomiti nuper re- 


gine. R. 1 Rol. 199. J. 15. SF, 


80, if a writ well awarded upon the roll varies from it, it ma 
be amended by the roll. Vide pa, (V. 1.) 

A miſpriſion in the name of the plaintiff or defendant in the re- 
cord, may be amended by the original. R. 1 No. 201. J. 47. 
3 Will. 43.* 

So a judgment may be amended by the record. Vide ante, (R.) 
or by the docquet book. Vide ibidem. 

So a record of niſi prius ſhall be amended by the original record, 
when the amendment does not alter the ifſue, nor ſubject the 
jury to an attaint. R. 1 Rz/. 202. J. 7, 37, 40, 52, 203- 
l. 5, 45. Re 2 Cro. 354. 

280 variance in the nfs privs roll may be amended by the len 
roll in an indictment for forgery. Str. 843.“ 

And the pgſea by the plea roll. Pr. Reg. 20. 

Otherwiſe if the amendment alters the iſſue, or ſubjects the 
jury to an attaint. R. 1 Rol. 202. J. 5, 15, 20, 30. X. 
Cro, El. 776. 

So a record may be amended by the book in the office. 
1 Rol. 207. J. 22. | 

The record of a ſpecial verdict, by the notes ſigned by tha 
counſel, 1 Rel. 207. J. 20. 

The plea roll, by the paper book. Fide ante, (L. 2.) R. 
1 Sal. 50. 

The award upon the roll, by the writ itſelf. Semb. Se. 61. 

The roll in court, by the warrant of attorney allowed by a 
judge, or entred in the remembrancer's office. Lit. Co. 

The zefte of a writ, by the award upon the roll. R. Hard. zat. 

80 a Clerical miſtake in a return to a mandamus may be 
amended after the return has been filed. Derg. 135, 137.“ 

*50, omiſſions in matters of form may be amended after error 
brought in qui tam ations. Doug. 115. | 

80, a bill of Middl:/ex, filed of record, as of 24 G. 3. when 
it ought to have been of the 25th, may be amended agreeable to 
the truth, 1 Term, Rep. 182.* | 

80, in the caſe of executors, if the clerk enter judgment de 
bonis propriis, inſtead of de bonis teftatoris, and error is brought, 
B. R. will order the entry to be amended, even if the record be 
ſent back from the exchequer chamber. 1Term Rep. 783.* 


(T. 2.) 
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AMEND ME N T. 


cr. 2.) Miſtake of a Name rightly named beſcze. 


So, if he miſtake the name of the defendant, who was named 
before in the ſame record. R. 1 Rol. 199. J. 20, 32. B. 
2 Lev. 117. | 

[If defendant is rightly named in the writ and declaration, and 
in appearance entred by plaintiff is miſnamed, the entry ſhall be 
ordered to be ſet right by the filacer. Wheſlon v. Packman, 
H. 10 G. 3. 3 Will. 49.] 

Otherwiſe, if the miſpriſion was, where he was ſirſt named. 


1 Kol. 199. J. 35 


Or, alters the iſſue. R. 1 Ral. 203. J. 10. 

So, if the defendant pleads nil debet, c. and the entry is, 5 
prædictus defendens ſimiliter, where it ought to be, prædictus guerens, 
it ſhall be amended by force of 8 H, 6. for it is but the default of 
the clerk. R. Cro. El. 435. Vide ame, (O.) 

So, if to a partition againſt two, one confeſſes, and B. plends 
to iſſue, which is entred between the plaintiff and A. and B. 
whereas 4. had confeſſed, after verdict it ſhall be amended; for 
it was the miſpriſion of the clerk of the treaſury. R. per tre 
Judges, Ny. 260. . | | 

In action for words, if the declaration ſays, prediftus D. dixit 
de Q, He, innuendo D. it ſhall be amended. K. 2 Cre. 157. 

[The plaintiff s name being Walter, one of the afſumpits was 


laid præfat. Willielmo, there being no William mentioned in the 


record beſore. This was held not to vitiate, even without the aid 
of ft. 16 & 17 Car. 2. Coleman v. Earle, M. 6 G. Str. 228. 
[The ſame allowed in a replication. Anon, M. 7 G. Ld. Fort,| 


(T. 3.) Omiſſion of a Word, c. of Courſe, 


If the clerk add, or omit a word of courſe. Vide ante, (D. 3.) 

Or, omit an entry of the continuances, which by the courle 
of the court ought to be entred. R. 1 Rol. 200. J. 5. 

Or, miſtake in a matter of courſe; as, in the direction of a 
writ, c. Vide ante, (D. 3.) 5 

Or, miſenter, or in part omit a matter which he ought to en- 
ter of himſelf. 10 H. 7. 23. b. tho it be ſubſtance, | 

Otherwiſe, if he totally omit it. 10 H. 7. 23. b. 


(T. 4.) Miſprifion of a Word not Latin. 


So, if he miſtake a word not Latin, for Latin. Vide ante, (D. 2.) 
Or, a Latin word, for another like it in found, Vide ante, 
D. 2.) 

85 write one name for another like it in ſound. R. 1 Rel. 199. 
J. 39, 40. 

Ur, omit a Latin word, leaving a blank for it, with Angie. 

X. 2 Cro. 2 5 8. d 
(T. 5) 


AME ND MN E N T. 


(T. 5.) Neglect to file Bail, Ge. 


So, if he neglect to file bail, when it appears that the attorney 
was allowed his fees for it. R. 1 Rel. 207. I. 10. 206. l. 50. 
If in the entry of an eſſoin, he omit the action in which, Cc. 
Semb, 2 Cro. 93. 
If a man be committed in court upon the return of a capi corpus 
and the committitur is not entred upon the roll. R. 2 Kal. 112. 
/ 


(T. 6.) Rarure made in the Record. 


So, if a record be razed and made. vitious, it ſhall be amended, 
tho the razure is felony. R. 1 Kol. 208. J. 5, 10. 


[V) bat ſhall not be called a Ytſpziſion of the 
Clerk. 


(V. 1.) Ignorance. 


UT a default, which proceeds from the ignorance of the 
clerk, ſhall not be ſaid a miſpriſion. 

As, if he miſtake the legal form of a writ z as, precid quod 
reddat, for, precipe quod ſalvat, or e contra. 8 Co. 159. b. 

So, if a writ be in the detinet only, where it ought to be in the 
debet and detinet, or e contra. 8 Co. 159. Hut. 57. 

But now by the ,. 16 & 17 Car. 2. after verdict,” it ſhall be 
aided. 

Yet where it is uncertain, whether it ought to be the one, or 
the other, it ſhall not be amended. Per Holt, Sho. 58. 

50 the miſrecital of a ſtatute, tho' luis inſtruction was right. 
Semb, Hut. 56. | 

80, if a diſiringas iſſue, et quod appanat decem tales, this cannot 
be amended ; for the decem tales ought to be added to the jury 
ſummoned by the venire, and not to the diffringas. 1 Rel. 199. 
l. 50, 

If a venire facias ifſue returnable at a day before the zee, it 
ſhall not be amended. R. 1 Rel. 200. J. 41, 44. 

(If a ſcire facias is made returnable on Friday, the morrow of 
& Martin, when St, Martin's day is on Friday, it ſhall be 
not be amended, Semb. Hillier v. Froft, M. 7 G. Str. 4o1.] 

Otherwiſe, if the award upon the roll was riglit, the writ ſhall 
be amended by the roll, R. 1 Rol. 200. J. 50. 201. J. 5, 10. 
205. J. 5. Tel. 64. 2 Cro. 64. Vide ante, (C. 1, 2.) 


(V. 2.) Defect in Information. 


Nor a default, which proceeds from a defect of good informa- 
ton of the party. ' no 
And 
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And therefore, if a ſtatute- merchant is acknowledged by 4, þ 
armiger, who afterwards is made a knight, and then the ſtatute 
is certified in chancery, and upon that a capias is awarded, and 
returned againſt A. H. armigerum, and an extent thereupon, i: 
ſhall not be amended; for it was the default of the party, in 
not informing that A. B. was a knight. R. 1 Rol. 198. J. 33 

If A. brings an action upon the caſe againſt B. quia crimen fer 
lonii ei impoſuit for ſtealing the horſe ifs A. where it was in- 
tended ius def”, this ſhall not be amended ; for it is matter of 
fact which might be true. R. 1 Rel. 199. J. 45. 

If a writ be againſt A. militem et baronettum, and he is not a 
baronet, or only a baronet, and not a knight, it ſhall not he 
amended, R. 1 Vent. 154. 

[Writ of quare impedit, and declaration agreeable to inſtruc. 
tions ſhall not be amended, tho” after fix months, and lapſe will 
incur. Barnes 9.] 

[The court may give leave to amend a writ of formedon mif. 
taken in ſetting out the eſtate tail, on payment of coſts thereof 
and of ejectment brought for the ſame lands. Scot v. Perry P. 


11 G. 3. 3 Will. 206.] 
(V. 3+) Variance in one Part of the Proceeding from another Part, 


Neu a default, which proceeds from not having good regard 
to the former proceedings, which are not a warrant for the pro- 
ceeding in which the default is: as, if an original be taken out > 
the county of the city of Zr, and the declaration upon the im- 
parlance roll has in the margin civitas Ebor?, but is, that the de- 
fendant apud villam novi caſtri ſuper itnam conceſſit ſe teneri, Er. 
tho' the plea roll alſo be right, yet the imparlance roll cannot be 
amended by the plea roll, nor ſhall it be amended by the original, 
R. Hob. 251. 1 Rol. 198. J. 55. 

So, if the habeas corpora be to have the jury, ſummonitor in 
curid nuper regine, and the diſtringat, ſummonitos in curid nord, 


it ſhall not be amended by the habeas corpora, R. 1 Rol. 199. 


1. 5 | 
80, if a declaration upon the ſtatute 2 Ed. 6. 13. be for 


tithes de 20 acris, and afterwards ſays, de quibus 30 acris, no 
tithes are paid; this ſhall not be amended, there being no roll 
to warrant the amendment. R. 1 Sid. 135. 

So, if an attorney makes a roll for an imparlance roll, Oc. in 
order that the record may be amended by it; after motion for 
the amendment he ſhall be puniſhed, but the amendment hall 
not be avoided, R. 3 Lev. 360, | 


(w) Foz. What ſhall be called lo. 


ATTER of form is ſuch matter of courſe, as the 
M clerk may ſupply without any information of the party, 
5 Co. 3 5 5. 


As, 


AM END ME N T. 
As, the day, or year in a tranſitory action. Lat. 165. 
80, if the clerk does not purſue his inſtruction, or that which 


ought to warrant, his proceeding : as, if a writ be awarded by 


the roll to the ſheriff of S. and in the writ the word vicecumiti is 
omitted. R. Cro. Car. 559. Vide ante, (T. 1.) N 

So, default of preciſe certainty is but form, where the certain« 
ty in general appears; as, if a man plead a deſcent to him, as 
heir, without ſhewing, how he is heir. R. 1 Lev. 190. : 

So a writ of covenant of lands in inſula Antegea in America, 
in partibus tranſmarinis, in Sr. Mary, I/lington, in com. Surry, amend- 
ed by ſtriking out in America in partibus tranſmarinis, as being 
matter of form only. Forfter v. Pollington, T. 8 9 G. 2. 
C. B. Fort, 186. . 


(X) What not.. 


DUT a thing material to the action being omitted, ſhall not 
B be amended after trial, tho' omitted by the negle& of the 
clerk : as, in debt againſt the heir, if it be omitted in the decla- 
ration, that he bound his heir, it ſhall not be amended after ver- 


dict. Semb. Fon, 199. 


(Y) No Amendment, where there is nothing by 
which the Amendment ſhall be made. 


O a thing not material ſhall not be amended, where there 


is nothing by which it may be amended: as, if the defen- 
dant to a bill in . R. againſt him as knight, plead that he is 
baronet z it cannot be amended after replication, tho? an addition 
in a ſuit by bill is not neceſſary. R. 1 Sal. 50. 

If judgment upon the nf prius roll be in miſericordia, where 
1 roll is capiatur, it ſhall not be amended by the plea roll. 
2 Rll. 211. 62 


[Motion refuſed to amend an e&freat of a fine for a miſde- 


meanor in court, by adding the place where the man lived, be- 
cauſe no- record to amend by, Eftreat on an indictment, ſo 


amended, becauſe there was an additioh in the indictment, - 


which was a record to amend by. Rex v. Alp. of Canterbury, 
in & T. 1718. Bunb. 24.] | 

[Rejoinder in the paper book may be amended, by the draught 
ligned by counſel (being verified by affidavit.) Anon. H. 9 G. 2. 
B. R. H. 205.] 


2) Oꝛ, where the Iſſue tried will be altered, oz the 
Jury ſubjefed to an Attatat by it. 

CO, no amendment ſhall be after verdict, where the amend- 
ment alters the iſſue ixied, or ſubjects the jury to an attaint. 
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AMBNDMEN T. 


(z A.) At what Time an Amendment ſhatt be. 


WW HEN an amendment ſhall be allowed by the rule 
| of the court. Vide in Pleader, (C. 6.) 

An amendment may be made of a record, after errror allowed. 
R. Poph. 102. 33 | 
Tho error be aſſigned for the ſame point. R. Lat. 162. 

An amendment ſhall be allowed after error, ſo long as a ger. 
tiorart lies for diminution. R. Jon. g. . 

But, if an amendment be after error, the plaintiff in error 
ſhall have coſts, if he proceeds no further; otherwiſe, if he doe; 
proceed. 3 Lev. 361. 2 Mod. Ca. 234. 

* The rus in quo, may be amended after plea in abatement, 
Str. 11.“ | | 
* So, an information may be amended in the addition after 
plea in abatement. Acc. Ld. Raym, 1472. Cont, Ld. Rayn, 
1307.“ 
> But not after ifſue joined on ſuch plea. Id. 859.* 
[The declaration may be amended on payment of cofts, after 


verdict ſet aſide, and new trial granted. Turvil v. Aynſworth, 


M. 1 G. 2. Str. 587.] | 
gut after new trial granted, the record cannot be amended 
by ſtriking out pleas, for that may vary the queſtion to be ſub- 
mitted to the jury. 2 Bl. Rep. 920.* 

An amendment may be after error brought without pay. 


ment of coſts where the writ of error is brought too ſoon. IL 


Raym. 95.* 5 000 | 

* After judgment, declaration in trover may be amended, by 
* defendant's name where it was omitted. Ld. Rayn, 
I16,* 

[Judgment on an action for a falſe return of member of pat- 
liament, may be amended (Oy adding a continuance and miſeri- 
cordia) after error brought; for nothing is excepted out of fat. 
8 H. 6. c. 12. but appeals and indictments of treaſon and felony. 
Plaintiff may aſſign errors de novo. Watkin Williams v. Middle 
ton, P. 18 G. 2. Str. 1227.) | 

The court will not ſuffer a fide bar rule to amend, to ſtand, 
if obtained without diſcloſing all the circumſtances, tho' it is 
right in itſelf. Symonds v. Parmenter, P. 18 G. 2. 1 Wil. 86.) 

(If plaintiff's attorney enters an appearance for defendant not 
of age without guardian, tho' he has notice of it, and defendant 
dee. i and plaintiff proceeds and ſets down the cauſe, yet he 
may have a rule for defendant to plead by gyardian in fix w 
and to amend the record accordingly. Shipmai v. Stephens, Ii. 
30 G. 2. 2 Will. 50.] 

But if he had proceeded to judgment, tho' without notice that 
defendant was under age, and afterwards error being ugh, he 
would not have had leave to make the record right. id.] 

[If on afſumpſit for money lent to a third perſon, verdict for 
plaintiff, and judgment arreſted becauſe qſumpſit does not lie for 

money 


A M E N D M E N T. 


money lent to third perſon, plaintiff brings error, and produces 
an original writ purchaſed fince, in which the count is for money 
and advanced to third perſon; he ſhall not have leave to 
amend the CULTS by it. Marriot v. Lifter, M. 3 G. 3. 
Wilſ. 147. | 
; 7 — roll amended from engt to, to do recover; after 
error brought, and in nullo pleaded. Barnes J.] 
[Avowry may be amended in the ſum, after demurrer in the 
on colts. Barnes 8.] G. e 
[And after argument on demurrer, on the form, but not on the 
merits. Barnes 9.) | : 1 
[Continuance on roll after judgment on demurrer. Barnes 3.] 
Fine, in form, after error brought. Barnes 216.] 
Declaration after demurrer, on coſts, but not on imparlance. 
Barnes G.] N 3 | 
[Venue changed after plea, on coſts. Barnes 6.] 
[After plea roll filed, declaration cannot be amended if it will 
deface the roll. Barnes 8.] : . 
Ca. ſa. amended by judgment, in the name, after executed.) 
[After judgment for plaintiff on demurrer, replication may be 
amended by concluding to the country inſtead of averment. 
Barnes 5.] i 
[After writ of inquiry executed, plea may be amended, on 
colts, and bringing into court the damages found. Barnes 15.] 
[So the writ itſelf, by ſtriking out a defendant's name. 
Barnes 15.] 


[Final judgment on verdict, after error brought, and record 


tranſcribed but not carried in. Barnes 18.] 

[After ſecond term, new count added, on coſts, and liberty 
to plead de novo. Barnes 19.] 

New pleas ſhall not be added, if the title is in queſtion, and the 
cauſe to be tried at fittings after term. Barnes 19.] 

Declaration, after iſſue joined, notice of trial, and motion 
for judgment as in caſe of nonſuit, on terms. Barnes 317.] 


(2B.) By what Court an amendment ſhall be. 


[ RIGINAL writs, tho' they iſſue out of chancery, are 
to be amended by the' court where they are returnable. 
Forfter v. Pollington, T. 8 & 9 G. 2. C. B. Fort. 186.) 
error be in B. R. of a judgment in C. B. the record being 
amendable, may be amended in B. R. as well as before in C. F. 
20 H. 6. 15. b. R. 1 Rol. 209. J. 45+ 2 Kal. 47i.—D, 
8 Co, 162. Poph. 102, | a 
And after error brought in B. R. the record, before removal, 
may be amended in C. B. Semb. 2 Cro. 628. Hard. 505. 
102, | | 
NT kn ep upon the record. N. 1 Role 
* f 
. R. Hard. 505. 5 
1 1 12 e 


483 


— EA — 


n 


—— 


4 * + — 2 * 


— 


FEY, A A : 7 
Cr — 325 0 OF "OT "ES ——U— — 3 = me 
I - — 
— 1 4 * 
has ate. a * wats n 


4 
4 
'I 
3,4 


. N 

** 

- — 
— 


484 


not uſual to amend the errors of infexjor courts, R. 1 Rol. 20% 


A M E N D M E N T 


So in error upon a judgment in a guare impedit before juſt; 

of aſſize. Hob. wen, Hut. 41. 5 la 
So in error upon a judgment in Ireland, the record may he 

amended in B. R. R. 1 Vent. 217. Berne v. Berne, M. 8 G. 2. 
Thompſon v. Slicer, P. 14 G. 2. 4 B. M. 2157. * Coup, 841, 
844.5 N 
So, if error be brought in the exchequer chamber of a judg. 
ment in B. R. and the tranſcript of the record certified (for the 
record itſelf remains in B. R.) the record may be amenged in 
B. R. and the party may alledge diminution, and ſo make the 
amendment appear in the exchequer chamber. R. 1 NI. 26g, 
J. 45, 2 Cro. 628. Str. 837“ 

Or, tlie clerk of B. R. may go into the exchequer chamber, 
and amend the tranſcript according to the record. R. 1 R. 
208. J. 50. Hard. 509. Semb. 2 Bul. 149. 

So it may be amended in the point aſſigned for error. N. 
1 Rol. 209. J. 10. Lat. 162. 2 

Or, the clerk of the errors may go into B. R. and there amend 
the tranſcript by the record. R. 1 Rol. 209. . 15. 

Or, upon ſhewing the amendment in the exchequer chamber, 
judgment ſhall be athrmed, without an amendment of the tranſ- 
cript. R. 1 Rol. 209. J. 25. 

90, where there is no entry upon the record, the clerk may 
make an amendment of a thing amendable. R. Lat. 165. 
So the court may amend, if there be cauſe, after entry upon 
the record, Lat. 165, 166. | | 

[Superior court where error is brought cannot amend, unlef; 
they have the ſame matter to amend by as the inferior court hath; 
but will, ex debito juftitie, ſend a certiorari to inform the con- | 
ſcience of the court, e. g. to know if there are continuances, | 
Rex v. Ponſonby, T. 24 & 25 G. 2. 1 Will. 363.] 

So, an amendment may be by the courts of Wales, tho! there | 
be a proviſo in the ſtatute 8 H. 6. 15. that it ſhall not extend to 
proceſs in Wales.; for the ſtatute 27 H. 8. 26. repeals this pro- 


viſo. R. 2 Sand. 40. N 


80 B. R. may amend a record there in error, by the record 
of C. B. brought by the officer, without coſts; for it is of courſe, . 


to ſave the charge of a certiorari to remove the original or dimi- þ 
nution alledged, and coſts ought to be prayed upon the amend- 
ment of the record in C. B. Per Holt, 1 Sal. 49. q 


But, upon error in B. R. of a judgment in an inferior court, 
the record ſhall not be amended in B. R. R. 1 Kol. 209. J. 50, 
210. R. cont, Cro. El. 4335. Xo 
Nor, upon error in C. B. ſhall it be amended there; for it 15 
. 50. 3 „ 

But the tranſcript of a record in error from a baſe court ma 
be amended by the record below, to be produced before the mat 
T 

90 a diſcontinuance in an inferior court, whereby the action 
is out of court, ſhall not be amended. 4 Mod. 866. 

Yet diſcontinuances in inferior courts ſhall be aided by the 


ſtatute 32 H. 8. 30. as well as in ſuperior. R. 1 ay” 6 
whe 


AMEND ME N T. 


where the diſcontinuance is only in the proceſs or pleading. 
4 Mod. 86. K. Sho. 319. SI 

And now, by the /. 5 Geo. 13. After verdict in any court of 
record in England or Wales, judgment ſhall not be ſtayed, or 
reverſed for any default of form, or ſubſtance, in any bill, writ 
original or judicial, or variance from the declaration, or other 
proceedings. | a 

So an amendment cannot be made by the clerk in a matter 
amendable, without the order of the court; and if he does it, he 
may be committed. Tor. 302. ; 

[A judge's order to amend muſt contain. the particulars in the 
body of it. Barnes 15.3 | : 1 

# By the fat. 5 C. 2. c. 19. / 1. The juſtices at pay genired 
or quarter ſeſſions may reQity defects of form in appeals. 

hut they cannot amend orders by adding new averments. 
Kr. 1158.“ Ag | 

0 Nor by altering any thing relating to the merits, Bur. Setr. 
Ca, 163.“ | 


(2 c.) To what Caſes the Statutes of Amend⸗ 
ment do not extend. 


(2 C. 1.) Appeals, and Indictments. 


che ſtatutes 8 H. 6. 12. and 15. which enable an amendment 

B of a miſpriſion of the clerk in affirmance of the judgment, 
and by the ſubſequent ſtatutes 32 H. 8. 30. 18 Kl. 14. 21 Face 
13, and 16 & 17 Car. 2. 8. which enable amendments after 
verdict 3 appeals, and indictments, and the proceſs on them are 
excepted, v4. appeals, and indiftments for treaſon and felony. 

And therefore, the court will not amend a judgment upon an 
indictment entred contrary to the minutes, R. 4 Mod. 396. 

Nor, a verdict. 1 Sal. 47. 53. 

— - an appeal, the appellant ſhall neyer be allowed to amend. 
4 Med. 150, | 

Nor, he appellee : and therefore, where a plea of conviction 
upon an indictment omits the authority of the court, it ſhall not 
be amended, X. 4 Med. 158. | 

But by the common law, an indictment was amendable in 
the ſame term in a ſmall miſpriſion. Vide ante A. in the cap- 
tion of the indictment. Id. Raym, 968.* ; 

So, a plea to an indictment when filed, but not upon record, 
ſhall be amended for the court has power over all before judg- 
ment, R, Holt Dub. Sal. 47, 
But a count cannot be ſtruct ont by amendment, for that 
8 the finding of the grand jury. Str. 1026.9 


(2 C. 2.) Actions and Informations on Penal Statutes, 


So, by the ff. 21 Fac. 13. and 16 & 17 Car. 2. 8, actions 
and informations on penal * are excepted. 
i3 And 
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AM END M E NT. 
And therefore, an action by qui tam, Cc. or an information 


by a common informer, is not within the ſtatutes of jeofails, 
R. 1 Sal. 325. Cont. as to the action by qui tam, &r, . 
. . 

So an information of intruſion by the king is not within the 
ſtatutes of jeofails; for the king is not named, and ſhall not be 
bound by them. Cro. Car. 312. | 
Nor, a quo warranto. R. per three judg. Cro, Cor. 312. 
Per two judg. Hale, cont, 2 Lev. 139. But now, by the |, 
9 Ann. 20. it ſhall be amended, | 

But by the common law, a ſmall miſpriſion might be amended 
in an information for perjury. 1 Lev. 189. Vide ante, (A.) 

So a miſprifion in the caption may be amended in the fame 
term, that the indictment is removed, but not in another term, 
1 Sand. 249, . 

So an information and plea thereto, or to an indictment, may 
be amended by the diſcretion of the court, before entry upon re- 
cord. 1 Sal. 47. K. Skin. 336. 


© (Information for a criminal miſdemeanor may be amended 


the common law, after the record is made up and ſealed, by x 
judge at chambers, on hearing both ſides, without defendant' 
conſent. R. v. Wilkes, T. 8 G. 3. 4 B. M. 2527. where this 
point is diſcuſſed at large. ] | 
So every thing amendable in a civil action by the common 
law, ſhall. be now amended in a criminal caſe, R. 1 Sal. 51. 
So in an indictment for a nuſance, omiſſion of the fimiliter in 


joining of the iſſue ſhall be amended. R. 2 Rol. 50. 


Sov, an omiſſion of a continuance at the time of trial. Sem, 
Jen. 420 & 

But a diſcontinuance cannot be amended in a criminal caſe, 
for that was not amendable at common law. As where the 
diſtringas is teſted the day after the return of the venire. Ld, 


Kaym. 1061,* 


So, by the ff. 16 U 17 Car. 2. 8. An amendment ſhall be 


allowed in an action or information, which concerns the cuſtoms 


or ſubſidies of tunnage and poundage. | 

[Information was laid, that tea was imported between, Ec. and 
the day of exhibiting the information (which was the very day 
of the ſeizure;) and leave was given to amend, by making it 
next day. Baldwin v. „ in Scac. MH. 1719, Bund. 49. 

[Information of ſeiſure for importing brandy and rum in caſks 
under ſixty gallons, amended, by making it as to the rum under 
20 gallons. Brooke v. Day, H. 1733. Bunb. 334-] 

ri the indenture of appraiſement is dated before the writ of 
appraiſement, and the information on a ſeizure, it may be 
amended after verdict, Semb, per cur. Kennet v. Lloyd, in Scar. 
H. 1719. Bunb. 58.] 

[Information on act of N 9158 amended, by changing the 
word ute to goods. Edgell'v. Decker, P. 1728. Bunb. 252. 

[But it ſhall not be amended by adding other goods. Ad. 


AMENDMENT. 


(Information for killing a hare may be amended, by altering 
the pariſh where the offence was committed. Howel v. Fame, 
p. 20 G. 2. 1 Wilſ. 163.] 

Declaration in a gi fam, Cc. may be amended. I. N. 
Wynne v. Middleton, P. 18 C. 2. Str. 1227. Anon. M. 23 
G. 2. 1 Will. 256.] 
The defendant's addition may be amended after plea in 
abatement, on payment of coſts. Rex v. Seaward, H. 13 G. 
Str. 755. Ld. Raym. 1412.] : RY? 
Information for forging warrant of attorney to acknowledge 
ſatafaction on a judgment of Zafter, amended after iſſue joined, 
to Hilary, without colts, (plaintiff a * r) and without leave 
to plead de now. Rex v. Charleſworth, T. 4 G. 2. Str. 871.) 

* So information may be amended after plea in abatement on 
payment of colts. Ser. 739. Id. Raym. 1472.* "ra 

And by the F. 9 Ann. 20. In mandamus, and information in 
nature of a quo warrants, and all proceedings thereon, for mat- 
ters mentioned in the ſaid act. 

So an information by the party grieved will be within the ſta- 
utes of jeofails. 1 Sal. 325. 

But the court will not permit an amendment of an infor- 
mation in the venue, as if an aſſault be laid in Middlefex, they 
will not permit an amendment by laying it in Lenden. Str. 

11*, 
. [Where fat. gives a remedy to the party grieved only, it is not 
to be conſidered as a penal action, and it is therefore amendable 
(3 hue and cry.) Marrict v. Hundred of Offulflon, H. 11 G. 2. 

K. H. 409.] | 

[But the court will not ſet aſide a nen pros, regularly obtained 
by 2 0 mere r- informer, (on the ſtatute 
of uſury ;) tho' per it would, if it was the injured. 
A d, M. 11 G. 2. 1 B. A. gor.] _ 


4 


(2 C. 3-) Proceſs to Outlawry. 


So, by the f. 9 H. 5. 4. confirmed by 4 H. 6. 3. which ena- 
bles an amendment of a miſpriſion of the clerk in proceſs, &c. 
a record, or proceſs, upon which any one is outlawed at any 
man's ſuit, js excepted. Ee | 

And by the ſtatutes 21 Fac. 13. and 16 & 17 Car. 2. 8. and 
the other ſtatutes of jeofails, outlawries for tteaſon and felony. 
But where there was a miſprifion of the county where the 
quinto exactus was, a certiorari was awarded to the coroner to 
oy where it was, and upon his return it was amended, 

. 210. 

(If on action by original on bill of exchange againſt A. and 
B. jointly, A. l is outlawed, which ang ſhews in 
his declaration z fl. pleads no ſuch record of outlawry ; plaintiff 
An is ſuch record; —.— is a miſtake in it, it may be 
ended on motion, and defendant plead 80, Symonds v. 
Parmenter, P. 18 G. 2. 3 Wall. GG.] . | 
| | 114 8 (2 C. 4.) 
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(2 C. 4.) Writ of Error. 


S8o a writ of error ſhall not be amended, tho' it be only the 

miſpriſion of the clerk; for all the ſtatutes of jeofails enable 
amendments in affirmance of judgments, not for the reverſal, 

R. 5 Mad. 16. 69. 1 Sal. 49. Carth. 520. 

So, if a ſcire facias in a writ of error recites a judgment for 

wh meſſuages, when it was only for one; it ſhall not be amended, 

I Sal. 52. "og | 

So in a ſcire facias upon a judgment, if there be a miſpriſion 
in the name of the party, or other part of the record, it cannot 
be amended. R. 1 Sal. 52. for the writ may be good for ano- 
ther purpoſe. Mod. Ca. 310. . | 
But, for a defect in the writ itſelf, it ſhall be amended. Did, 

So now, by the ff. 5 G. 13. Variance from the original re- 
cord, or other defect in writ of error ſhall be amended, and 
made agreeable to the record, by the court where the writ is 
returnable, 5 4 

And the amendment ſhall be without coſts. F. g. 268. 
Str. 863.9 | 

As, if a writ of error ſays, ad dampnum of the plaintiff and of 
A. the heir of B. where B. died after the judgment ; the addition 
{hall be rejected. F, g. 201. 

«As in treſpaſs and falſe impriſonment againſt uv, one only 
found guilty; writ of error in name of both; this may be 
amended by ſtriking out the name of the defendant, for whom 
a verdict was given below. Cowp. 425.* | 

But a new party ſhall not be added to a writ of error. Bid. 
Where a writ of error is returnable before judgment given, 
it is not amendable by f. 5 G. 1. c. 13. Str. 807. Id. Rayw, 
1531.* | | 

[If the writ of error does not deſcribe the ſuit by the names 

of all the parties, but of thoſe only againſt whom judgment, 
and who bring error, 'it may be amended by adding the names of 
the others. Lady Caſs v. Title, H. 12 C. Str. 682.) 
I after verdidt in ejectment againſt a company and A. 4. 
dies, and error lays the judgment ad grave damnum of the com- 
pany and the heir of A. and oy jointly aſſign errors, it may be 
amended by 5 G. c. 13. by ſtriking out the name of the heir. 
Stord-blade Company v. Dempſey, H. 4 G. 2. Str. 892.] 

[If a writ of error be directed to an inferior court by a wrong. 
name, it may be amended by the record. Collins v. Muxworthy, 
F. 9 G. 2. B. R. H. 194.] | 
If in frire facias quare execut. non, fr, the command is to 
have there the writ, and the names of thoſe by whoſe caths he 
ſummoned, whereas the ſummons is not to be made by oath, 

| * may ” amended. Medley v. Stoker, M. 10 G. 2. B. K. 
H. 321.1! ; | 

The court may amend it ex officio. Gardner v. Mernett, P. 

4 G. 2, Str. 902. Ld. Raym, 158 7. ri 
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"AMEND ME N . 
[Vu fore fac on a recognizance againſt bail, recites the re- 
cord was in hac parte, whereas it ſhould have been in ea parte, 
it ſhall not be amended. Piper v. Thompſon, H. 1726. Bunb. 
8. | 
* judgment on ſcire facias is againſt four bail, and two only 


bring errer, it is not amendable, and the writ muſt be quaſhed, 


Eltins v. Paine, T. 2 G. 2 Ld. Raym. 1532.] 

If there is judgment againſt two, and one only brings error 
it cannot be amended, for the fault is ſubſtance, Radcliff v. 
Burton, T. 8 G. 2. B. R. H. 135.] 

If writ of error is returnable before judgment given, it can- 
not de amended, Wright v. Canning, T. 2 G. 2. Str. 807. 


Ld. Raym. 1531. 
Amendment ok the Defef of a Court Roll. 
Vide Capybold, (I. 2.) 


amendment of a Bill in Parliament. 
Jide Parliament, (G. 20.) 


AMEN D 8. 
Vide Pleader, (2 G. 2.2 W. 28, 49.—3 K. 23.—3 M. 36.) 
A&M; 2:C4:4. . 


nu. Diftreſe, (B. 3.)—Leet, (O. 1, Kc. — ud, (3 k. 25.— 
Prerogative, (D. 58.)—Sewers, (E. 7.) 


AMOV EAS MANUS. 
Vide Prerogative, (D. 90.) 


ANCESTRAL ACTION, 
Vide Action, (D. 2.) 


— EY ”— — ———_—_ 
— —— — „* 


ANCIENT DEMESN E. 


(A) Uhat Lands are Ancient Demeſne. 


A LL lands mentioned in domeſday book, to be holden of 
L 2 manor in the demeſnes of Edward the Confeſſor, are 
ancient demeſne, F. N. B. 16, D. 4 Inft, 269. 


80 


490 


VN. . 14. D. 
| which is not ancient demeſne. 


ANCIENT DEMESNE. 


80 all lands there mentioned to be holden of a manor in 


the hands of Edward the Confefſor, or William the Conqueror, | 
2 Tust. 542. 4 Fail. 269. 4 

So land may be ancient demeſne, tho' it be parcel of a manor, 
1 Rol. 321.1. 10. 

Land in ancient demeſne is as ancient as the government, and 


their privileges muſt have commenced by act of parliament. Pe 


Mar, 1 Sal. 57. 
(B) What Frank fee. 


UT land mentioned in domeſday, to be in the hands of 
of another perſon than the king, is frank-fee. F. N. B. 
16. D. 

So, land there not called terra regit, but terra epiſcepi. 40 
Ed. 3. 45. Kit. 98. B. 

The manor of ancient demeſne itſelf and all the demeſnes of it 
are frank-fee, and pleadable by the common law. F. N. B. 11. 
M. 1 RNA. 325. J. 10. 323. J. 43. 1 Sal. 56. 

And therefore, all improvements made by the lord out of his 
waſtes, cannot be ancient demeſue. 1 Rol. 321.1. 15. 

go a copyhold of a manor is not ancient demeſne; for it is par- 
cel of the demeſnes of the manor. 3 Lev. 405. K. 2 Cre. 559. 
1 Sal. 186. | 

And if the plaintiff ſays, that the land is held ut de maneri, 
but is copyhold, it will be repugnant. 1 Sal. 185, 6. 

So land, held of a manor, which is ancient demeſne, may be 
frank-fee. 1 Rel. 321. J. 11. See 11 Hen. 4. 86. per cur. 
Yet if frank- fee be recovered in a court of ancient. demeſne, tis a 
diſſeiſin. 30 Ed. 3. <6 4 H.6, 79.* 

As, if it be held of wah manor by chivalry. F. N. B. 14 C. 


C. 1.) When they become Franke. 
(C. 1.) By Act of the King. 


O, if land, which is ancient demeſne come to the king, it be- 
comes frank-fee. 1 Rel. 324. J. 35. 

And ſo remains, tho' the king afterwards grant it to a ſubject 
for life, or in fee, with rent, or without rent reſerved. 1 Rs. 
321-4. 40, 42. 326. J. 6. F. N. B. 13. C. 

And therefore, to prove land frank- fee, it is ſufficient to ſhew 
the feoffment, or charter of the king. F. N. B. 13. C. 

Or, chat it is held of the king, as of another manor, or honour, 
ec. . N. R. 1g. C. | . . 


48. 2) By AQt of the Lord. 
So, if tenant in an-ient demeſus enfcoff his lord, (the land be- 


comes frank- fee. ; 
Or, if the tenancy eſcheat to him, 


4 Or, 


ANCIENT DEMESNE. 
Or, if the lord difſeiſe the tenant. 1 Rl. 325. J. x. 


Inft. 270. 
4 if before the ff. 18 Ed. 1. 1. quia emptores terrarum, the 
lord enfeoffed another of the land holden of his manor to hold by 
chivalry; for all land in ancient demeſur is by ſocage only. F. 
N, B. 14. B. C. 13 D. 4 Toft. 270. 

So, if the lord enfeoff another of the tenancy by charter; for 
the ſervices are thereby extinct. 1 Rol. 324. J. 45. 326. J. 7. 

Or, releaſe to the tenant all his right in the tenancy. 1 Rel. 324, 


- 


J. 50. 4 Inſt. 270. : 
Or, 4% his eſtate to hold by other ſervices. 1 Ro. 324. 


1. 52. | 

dr, by leſs or the ſame ſervices ; for afterwards he ſhall hold 
by the deed. 1 Rol. 325. J. 23, 25, 30, 32. 

So, if the lord enfeoff another of the tenancy, ſaving the an- 
cient ſervices. 1 Rel. 325. J. 13. | 

Or, leaſe to him for life, tho? it be without deed. 1 Rel. 324. 


. 49. | 

$o, if the lord grant the ſervices of his tenant to another, and 
the tenant attorn. 1 Rel. 325. J. 2. 4 If. 270. 

So, if the lord acknowledge a fine in a monfiraverunt, and 
thereby abridge the ſervices. 1 Rel. 325. I. 20. 

So, if the lord 1 a fine ſur conuzance de droit come 
ceo, Ac. of the tenancy, 1 Rol. 325. J. 37. 

Or, join with the tenant in a fine of the land upon a war- 
rantia charte. 1 Rol. 325. J. 35. 


(C. 3.) By Act of the Tenant. 


80, if land, which is ancient demeſne, be recovered in the king's 
courts in a præcipe quod reddat, or an aſſiſe, it becomes frank-tee. 
F. N. B. 13. C. 1 Rol. 324. J. 21. 

50, if a fine or common recovery be levied of it. F. N. B. 13. C. 
. 1 Rol. 324. J. 13. 4 Hf. 269. 

ng it be a fine ſur grant & render, without execution. 
I Kot. 324. J. 15. | 

Or, a fine releaſe with warranty; for the tenant is 
eſtopped by a 324+ 1. 17. 

Or, without warranty. Dub. 1 Nol. 324. 1. 23. 

Tho' the fine be erroneous: as, if it be levied withont ori- 
ginal, &c. for it 4s-only voidable. 1 Noi. 324. J. 28. 

Tho? the fine be of land in ancrent demefne holden of a manor 
of the king. x Rel. 326. N. | 

So, if a plea be removed out of the court of ancient demeſne, 
becauſe the lord denies right. R. 1 Rol. 325. JI. 17. 

*But if in a writ of right cloſe in ancient demeſne, the demandant 
make his proteſtation to ſue in the nature of aſſiſe of ward; the 
tenant plead in abatement of the writ, and by judgment it is 
abated, the domandant bringeth a writ of falſe judgment, in 
which the writ is affirmed to be good, the court of C. B. ſhall 
proceed as the inferior e 
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ANCIENT DEMESNE. 
judgment he given to recover the land in the C. B. yet the lang 


is not frank- fee, but remains ancient demeſne, becauſe the beginnin 
and foundation thereof was in ancient demeſne. 4 Ii. 270.0 

If after the land be made frank-fee, there be a recovery of it in 
the court of ancient demeſne, it is coram nom fudice, and void. 
Kit. 97 5. 5 | os 


(D) Chen not. 


But, if the lord diſſeiſe his tenant, the land becomes frank-fee 
only at the election of the tenant. F. N. B. 12. E. 1 Kal. 32, 
' © | _ 
if the king grant a manor of ancient demeſne to another, the 
lands held of the manor are not frank-fee. 1 Rol. 324. l. 30, 

So, a fine in the king's court in a warrantia charte does not 
make the land frank- fee; for the land does not paſs by it, 
1 Rol. 324. I. 25. „ | 

So, if the tenant plead to a real action in the king's court, the 
land is not frank+fee till judgment there. 1 Rel, 325. J. 50, 

90, a judgment in the king's court, upon a falſe judgment. in 
the court of ancient demeſue, does not make the land trank-fee, 
Kit. 97. a. 4 Inft, 270. 


(E) How reſtoꝛed to be Ancient Demelne. 


(E. 1.) By Ceſſer of the Act which made them Frank- fee. 


And if land become frank- fee by any act, when that act is de- 
termined, or avoided, it becomes ancient demeſne again: as, if 
land in anc iant demeſne come to the king, and afterwards be re- 
granted to be held of the manor again. Kit. 97. 6b, 

If the lord releaſe his tenant from the ſervices for a certain time, 
after the time expired the land is ancient demſuc again. 1 Rol, 325, 
4. 47. | 

85. if he confirm the eſtate of the tenant for his liſe, after his 
death it is ancient demeſue again. 1 Rat, 325. 1,42. 

So, if he confirm the eſtate of a diſſeiſor of his tenant, after 
the entry, or recovery of the tenant, it is ancieut demeſne again. 
1 Kal. 326, J. 14. | s 
So, if the king ſeize the land and grant it to another, after the 
patent repealed, it is ancient demeſue. 1 Rel, 326, J. 25, 

So, if by feoffment, Cc. it be made frank. fee, it remains 
ancient demeſne as to all, who claim paramount, 1 Kal. 326. 
J. 20, | | | 
If the tenant in ancient demeſne enfeoff, and the king confirm 
it, the lord may avoid it. 1 Rol. 326. J. 30. 

If there be a fine, or recovery of land in ancient demeſne held of 
the king, it may be avoided by writ of diſceit. 1 Rel. 327. P. 


of 
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C. 2.) By Writ of Diſceit. 


8o, if there be a fine, or recovery of land in ancient demeſne, it 
remains 8 only till it be reverſed by a writ of diſceit. 
Rol. 326. K. N 

: But — lord may have a writ of diſceit to avoid a fine, re- 

covery, or judgment. F. N. B. 98. A. 2 luft. 216. 10 Co. 50. 4. 

4 Infl. 270. Tho. Ent 448. Lut. 551. Mo. 6. 

And the lord may have a writ of diſceit to annul ſuch fine, tho? 

he be only tenant for life in the ſeigniory. F. N. B. gg E. 

So, after his death, he in the reverſion ſhall have it. F. 

N. B. 99 E. Tt 

So, a termor ſhall have it to avoid the fine, for his time at 
leaſt, 1 Rol. 327. J. 7. Semb. Lut. 713. 
And there fore, it is not neceſſary to ſhew, what eſtate the lord 
has in the manor. R. Lut. 713. 1 Sal. 210, | 
And if his eſtate be determined, it muſt be ſhewn on the other 
fide. 1 Sal. 210. ; 
The lord may have a writ of diſceit within a year, or after. 
I Rul. E 2, 

So, he may have it twenty years after, or more; for it is not 
within the ſtatute 4 H. 7. or 32 H. 8. nor barred by non-claim 
within five years. Pl. Com. 370. b. Videin Fine, (I. 1, Cc.) . | 

[Writ of diſceit by the king, after upwards of 59 years. | 
Rex v. Mead, MH. 28 G. 2. 2 Will. 17.) | 


So, he may have writ of diſceit, tho' the remainder in fee be | 
limited to the king. Semb. 3 Leo. 12. 
And if land, of which a fine is levied, be part in ancient de- | 


meſne, and part out of it, it ſhall be reverſed for the part in 

ancient demeſne only. 1 Rol. 327. R. | 
But if the lord of the manor, after the fine releaſe to the co- 

nuzee, he ſhall not have a writ of diſceit. 3 Leo. 12. 

The writ of diſceit may be againſt the terre-tenant, and all who 

have any eſtate in the land in poſſeſſion, reverſion, or remainder, 


Lute 713. | ' 
Or, againſt the terre-tenant, and the conuzors and conuzees of 
the fine. Lut. 713. Berd. pl. 94. 1 Sal. 210. 
And if the conuzor or conuzee be dead, it may be againſt his b 
heir. R. Lut. 713. 3 Lev. 416. 1 Sal. 210. 

If the terre tenant be named in the writ, it is ſufficient, tho? the 8 
others are omitted: for the others may be warned by ſcare faciar. ; 
Semb, Lut. 713. The. Ent. 449. | | 

If one defendant dies, the writ does not abate. Vide in abate- [ 
ment, (H. 35.) þ 

The form of a writ of diſceit. Vide Lut. 711. 750. f 

The form of the count upon it. Vide Lut. 751. j 


The count may ſay, that the plaintiff is ſeiſed of a manor of 
ancient demeſne, that lands there are pleadable by writ of right claſe, 
that the defendants or thoſe under whom they claim, levied a fine 
or recovery in C. B. ad exheredationem, &c. Lut. 751, 

And 
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And it is not neceſſary to ſay, what eſtate the plaintiff has in 

the manor. Lut. 713. 1 Sal. 210. Vide ſupra. 

So it is ſufficient to ſay, that the lands are plcadable in curia 
manerii, without more. Lut. 713. 

Or, in curia manerii per parvum breve de recto clauſo. Lut. 114, 

Or, in curia manerii before ſuch ſuitors, &c, Lut. 713. 
But a fine of lands in ancient demg/1e cannot be annulled by a 
Fire faciat brought by the lord, directed to the juſtice of the ſame 
court, but he ought to proceed by an original writ of diſceit. 
K. 3 Lev. 419. 

To a writ of diſceit the defendant may plead, that the manor 


z frank-fee, ahbf/que hoc quod oft de antiquo dominico. 


That the land was placitabilis ad communem legem, and not per 
breve de recto. 2 Inf. 217. 

Or, the defendant may confeſs the action. Lut. 752. 

Uf defendants confeſs the declaration and writ of diſceit to be 
true by their plea, and the lord, who ſues; remit the damages, 
he may have judgment on motion. Rex v. Mead, M. 28 G. 2. 
2 Will. 17.) 

But all the parties to the recovery, demandant, tenant, and 
youchee, muſt be before the court. 2 Bl. Rep. 1170.* 

If a fine or recovery be avoided by writ of diſceit, it ſhall 
be totally avoided, and the tenant red to his land again, 
4 Inft. 270. 

And the parties to the fine or recovery ſhall be fined and im- 
priſoned for the diſceit upon the court. 4 Inf. 270. | 
For fuffering a common recovery of lands, being ancient de- 
meſne, whereof the king is now ſeiled, defendants confeſs the 


action, the king's attorney remits the damages and prays judg- 


ment, the court give judgment nj, no cauſe is ſhewn, and 
judgment entred. Rex v. Firebrace, Rex v. Comyns. Barnes 258.) 

So, if a fine be annulled by a writ of diſceit, it ſhall be void, 
not only quad the lord, but to all intents; for it was, coram non 
judice, and the conuzor ſhall have the land again. Per Litt. & 


| Needham 8 Ed. 4. 6. a. Bro. Ancient Demeſne 30. F. N. B. 98. 


A. 1 Rol. 327. S. Cro. El. 411. R. Lut. 713. 4 If. 270. 


1 Sal. 210. 3 Leo. 12. 


If part of the land in à fine be ancient demeſne, part frank-fee, 
it may be annulled for part. 3 Lev. 120. 

Yet if the conuzee has a releaſe or gonfirmation of this eſtate 
after the fine, it ſhall be good. F. N. B. 98. A. 3 Le. 12. 
And after reverſal of the fine, the heir of the conuzor ſhall not 
enter upon the tenant of the freehold, without a ſcire facias, 
R. Cre." El. 472. 1 Le. 290. Semb. 3 Leo, 120. 


ANCIENT DEMESNE 
5) What Pyivileges the Tenants there all 
F. 1.) Shall be exempt from Juries. 


EFOR E the conqueſt, and fince, the king had houſes of 
huſbandry upon his demefnes, and ſtocks for the proviſion 


of his houſe, and his tenants there by their tenure ought to ma- 


nute, till, reap the corn upon the land, c. and therefore they 
ought to have many privileges. 2 Inf. 542, 3. F. N. B. 14. C. 
4 Inft. 269. 

And therefore, they ought not to be impanelled upon a jury, 
out of the manor of ancient demeſne, if they have no other lands 
elſewhete, for which they may be charged. F. N. B. 14. E. 
2 Infl. 542. 4 H. 269. Doug. 190.“ 

But, they are not excuſed from being conſtables. R. 1 Vent. 344 


F. 2.) Shall be free from Expences of Knights in Parliament. 


So, they ought to be exempt from the expences of knights in 


parliament. F. N. B. 14. E. 228. C. 2 Infl. 543. 4 Inſt. 269. 
(F. 3.) From Tallage. 


So, they ought to be exempt from taxes, and tallages granted 
by parliament, if they are not ſpecially charged. F. N. B. 14. E. 
4 Inft, 269. | 


F. 4.) And from Toll, &c, 


So, from toll paſſage, or other duties for buying and ſelling in 
fairs, or markets, throughout all England. F. N. J. 14. E. 
228, A. 1 Rol. 321. J. 20. 2 Ii. 221. Lut. 1145. 4 fl. 269. 

50, from pontage, and like duties. F. N. B. 228. B. 

And this privilege extends as well to tenants who hold of a 


lubje&t, as of the king. F. N. B. 228. A. | 
To tenants in fee, for life, for years, or at will. F. N. 
B. 228. D. 1 Rol. 322. C. Adm. Lat. 1146. ; 
$o the lord himſelf ſhall have the privilege. F. N. B. 228. B. 
but it ſeems that he ought to be tenant alſo and live there. 
i Rl. 322. D. Sem. that the lord ſhall have it. Lu. 1146. 
And tho' toll has been paid by the tenant there for a long 
ume, yet his privilege remains. 2 If. 654. a , 
But tenant in ancient demeſue ſhall not have privilege to be free 
trom toll, G. where he trades generally as a common metchant, 
but only where he buys, or ſells goods out of his tenement, or te 
be uſed there, of for the maintenance of his family within the 


ancient 
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encient demeſne D. Semb. cont. F. N. B. 14. E. But the writ to be 
free from toll fays, de bonis &f rebus ſuis in eadem villa prefland, 
F. N. B. 228. A. Acc. 9 H. 6. 28. 6. 19. 6. 66. b. Cont, 1H.4. 
44. 5. Acc. 2 Hf. 221. C Hill. 14 Ed, 1. there cited, Ac. 
R. acc. 28 Eliz. 1 Rol. 321. B. R. acc. 1 Lev. 233. 2 Le. 191. 
Cre. El. 227. 

Tenant in ancient demeſue may have a writ gſendi quietus de ts. 
nee. F. N. B. 228. 3 | 

And all the tenants there may join in ſuch writ, as in a mn. 

; or each may ſue it for himſelf, F. N. B. 228, B. 

And may have an action upon the caſe for taking toll, 
2 L. 1900. 5 

And need not preſcribe for the privilege; for it is incident to 
their eſtate. Lut. 1146. 

And it is ſufficient to ſay, that he is tenant and inhabitant within 
the manor of D. which is de antiquo dominico, &c. Lut. 1 146. 

That he ought to be free from toll, generally, without ſaying, fer 
goods to be uſed there; for if they are for merchandize, it ſhall be 
{hewn on the other ſide. Lut. 1146. 

And need not alledge notice, that he was tenant in ancient de 
meſne, tho' it will be more ſure to do it. Lut. 1147. 


(F. 5.) Shall be ſued within the Manor. 


2 24 So, tenant in ancient demeſne ought not to be ſued, or com- 
cient demeſne pelled to appear in any court out of the manor. 2 If. 543, 
is » good 4 H. 269. 
plea. And therefore, in all actions, where a recovery againſt tenant 
in ancient demeſne, would make his land frank-fee, there ancient 
demeſne is a good plea. 1 Rol. 322. J. 19. | 
As, in all real actions. 1 Rol. 322. J. 20. 4 Inf. 270. 
9a in an aſſiſe. 1 Rol. 322. l. 33. | 
In an aſſiſe for rent out of land in ancient demeſne. Dy. 8. pl. 14. 
Unleſs the aſſiſe be by tenant by ſtatute merchant, &c, where 
only the term is recovered. Vide paſt, (F. 6.) 
So, in actions where the intereſt of the land is bound, or the 
realty by intendments may come in debate. n 
As, in an ejectment. Per 2 J. Warb. cont. Cro. El. 826, 
R. 5 Co. 105, Hob. 47. 4 Inft. 270. Adm. 1 Sal. 188. 
[Motion to plead it in ejectment muſt be made the firſt four 
days, Barnes 331, 336, 187.] | | 
[Afﬀidavit that the lands are reputed ancient demeſne is ſufficient, 
Barnes 18;.] A IEG or 
[It — ſhew that leſſor of plaintiff has freehold, for leflee of 
a term cannot ſue there. Dee v. Roe, T. 33, 34 G. 2. 25. 
r | 


* F. MN. B. 14 Ed. does not ſeem contra; it is a marginal note coneerging the 
— to be free and concludes with a gu. if they ſhall be quiet for all things 
| ht and fold which ſeems to imply that they ſhould not; but 2 Inf. 221. U 
* that the privilege ſhall be confined to ſuch goods as ariſe out of the tenement, 


and the 1caſon of the thing eequires-that it ſhould be ſo. 


(The 
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The court will not allow tenants in poſſeſhon in ejectment to 
lead ancient demeſne, on afhdavis that the lands are holden in 
ancient demeſne, and holden of the manor of G. if it does not 


497 


alledge that the manor of G. is holden in ancient demeſne, and 


that there are ſuitors in the court. Bid. 

[ln ejectment it was allowed without affidavit of the fact. 
Gedright v. Shuffill, T. 12 C. 2 Ld. Raym. 1418.) But this 
has ſince been over- ruled. 3 Wiſſ. 5 1.8 

In replevin. 5 Co. 105. 4. Hob. 47. 4 TInft. 270. 21 Ed. 4. 
3.4. K. 46 Ed. 3. 1, 2. 

In a writ of me/ne. 5 Co. 105. a. 4 Ii. 270. 

In admeaſurement of paſture; for, by the admeafurement of 
the common, the land becomes frank-fee. 1 Rol. 322. J. 40. 

In partition, tho' the. land be not directly demanded. X. 
1 Rel. 322. J. 45. R. Ray. 249. 

In account againſt a guardian in ſocage, or bailiff. 5 Co. 105. a. 
Heb. 47. 4 3: 270. 

In a writ of ward. 5 Co. 105. a. Heb. 47. 

In waſte at the common law. Heb. 47. 

In an action by the lord himſelf againſt his tenant, ancient de- 
meſne is a good plea, Yu. 1 Rol. 323. I. 50. Semb. V. N. B. 


12. E. 
In an action founded on a ſtatute, which concerns the right of 


the land directly. Vide poſt, (I.) 

Ancient demeſne may be pleaded after a releaſe of a default 
upon the return of a grand cape. 1 Rol. 324. H. 

So, after a deliverance made in replevin; but not aſter a ge- 


neral imparlance. 1 Rel. 324. J. 7. 
At what time, and how it ſhall be pleaded, Vide in Abatement, 


(D. 1, 9.) 


But, in waſte upon the ſtatute of Glacgſter, ancient demeſne is 
no plea; for the court there cannot award a writ to the ſheriff to 
inquire of the waſte, and a recovery in it does not make the land 
frank-fee. 2 Ii. 306. R. per three J. 1 Ral. 323. J. 20. 
Semb, cont, Cro. El. 826. Semb. cont. Hob. 47, 8. 

Nor, in an aſſiſe by a tenant by ſtatute merchant, &c. for the 
term only is recovered, and the lord is not diſinherited, nor the 
nature of the land altered. 2 nf. 397. Mo. 211. 1 Rel. 323. 
l.7. Cont. 5 Co. 105. 5. 

Nor, in treſpaſs, tho' the land may come in debate; for the 
court there cannot hold plea contra pacem. 1 Ra. 322. J. 47, 50. 
323. J. 30. 5 G. 105. a. Hob. 47. Dub. Lat. 83, 4. Acc. 
on 270. 46 Ed. 3. 1. | 

or, in detinue of charters. 1 Rol. 323. J. 3. 

Nor, in a quare impedit, 1 Ra. 323. J. 15. fer the court 
there cannot write ta the bithop. Hob. 48. 

Nor, in an action upon the /. 5 R. 2. Hab. 47. R. 21 Ad. 4. 
3. 4. 

Nor, in debt in B. for damages recovered in ancient demeſnue. 


Nor, in a <varrantia chartz. Dan. 658. 
Vor. I. K k Ancient 


(F. 6.) 
When not. 
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Ancient demeſne is not pleadable, where damages only are 
recuyerable, or in an action contra pacem, or vi et armic, 
Rodd v. Ld. Conning fby, T. 1723. Bunb. 132.] 

So, it is no plea for a leſſee for years. 1 Nl. 323. J. 0. 
4 Inft. 270. 

Nor, for the lord, where the manor itſelf is demanded; for 
the manor and demeſnes are not ancient demeſne. Vide ante, (B.) 

Nor, for a copyholder of the manor. R. 3 Lev. 405. F. 
1 Sal. 186. 

And if there be an action againſt the lord and others, the 
others cannot plead it. 1 Rol. 323. J. 45. 41 Ed. 3. 22. 
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(F. 7.) If an iſſue be, whether land is ancient demeſne or not, it ſhall be 
Aowit tall tried by the book of domeſday. 9 G. 31. a. 1 Sal. 57. 

'The book of domeſday ought to prove the very land to be 
ancient demeſne, as it is alledged ; for, if the iſſue be upon th 
manor of B. in the county of N. if domeſday has, the maner of B. 
in the county of L. it is not ſufficient. R. Hob. 188, 

If it be not under the title de terra regis there, it is not ancient 
demeſne. 1 Sal. 57. 

But if the queſtion be, whether the land be parcel of a manor 
in ancient demeſne, it ſhall be tried by the country. 9 Co. 31. . 
1 Sal. 57. 

And in an aſſiſe, ancient demeſne was tried by the recognitor of 
the aſſiſe. 2 I. 397. 


(G. 1.) The Comt of Ancient Demeſne. 


"T HE court of ancient demeſne is a court baron, and not 2 
court of record. 4 Ii. 269. * 

And tho' a writ of right cleſe be directed to the lord, or bailiffs, 
yet the ſuitors only are judges. 6 Co. 11. 5. 3 Les. 63, 4. 

And therefore pleading a ſuit there, coram A. & B. ballivis & 
C. & D. ſectaloribus, is bad. Semb. Lut. 714. | 
But coram A. & B. ballivis & ſefatoribus, is well; for it ſhall 

be intended that they are bailiffs, and ſuitors allo. Zut. 714. 
50, corem ſeneſchallo ſectatoribus & domeſmens Lut. 773. 
So the ſuitors there may act by attorney, tho' they are judges. 
R. 1 Sal. 341. | 
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(G. 2.) In what Caſes, and how it ſhall hold Plea, 


The court of ancient demeſne ſhall hold plea by writ of rig! 
claſe, in all caſes where a tenant in fee, in tail, for life, or in 
dower of tenements in ancient demeſne is ouſted or diſſeiſed, 
F. N. B. 11. F. | 
And the tenant ouſted or diffeifed may have a writ of rig#t 
cloſe, directed to the lord, or his bailiff, commanding him to do 
right in his court, Y. N. B. 11. F. 


80 his heir may have it. F. N. 3. 11. F. And 
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And after the writ delivered to the lord or the bailiffs, the de- 
mandant ſhall make proteſtation to ſue in form of an aſſize 
of ort nnter, aſſize of novel diſſeiſin, or in the nature of what 
writ he pleaſes. F. N. B. 11. MN. 

And he may have a writ of right cigſe, for common of paſture. 
F. N. B. 11. J. | 5 

Or, for ſtopping a way, or ſuch like. F. N. B. 11. K. 

So he may have an ejectmemt there. Mo. 451. | 

So, if the lord himſelf ouſt his tenant, he may have 4 writ of 
right cloſe, or an action at the common law, at his election. 
F. N. B. 12. E. 

And after ſuch proteſtation; the proceſs ſhall be according to 
the nature of the proceſs in the ſame writ at the common laws 
F. M. B. 11 N. Sor. f 

And the defendant ſhall appear and plead, as he ſhall do in 
ſuch writ ſued againſt him at the common law. Hid. 

So, upon a writ of right clofe, a man may levy a fine, or ſuffer 
4 common recovery in the court of ancient demeſue. Dy. 3733 
2 Inſt. 514, 515+ Luts 779, 781. 

And a common recovery there bars an eſtate tail. Kit. 97. a. 

So a fine there, will be of the ſame effect as a fine in C. B. 
would be of Jand which is frank-fee, by the common law. Per 


Halt inter «Hunt & Bourne, ( Reported Comyns's Reports, 128.) 


i Sal. 340. 

And therefore, will make a diſcontinuance of an eſtate tail. 
N. inter Hunt & Bourne. H. 1 Am. B. R. (Reported Comyns's 
Reports, 128.) Lut. 781. Dy. 373. 1 Sal. 340, 

But it will not be a bar to the entail, Acc: 4 Infl, 270. Dub. 
Dy. 373: K. 1 Sal. 340. | | 

Nor is a fine in ancient demeſne, a bar to him who has right, if 
he does not make his claim within five years; for by the /. 
4 H. 71 24. no fine, unleſs it be with proclamations, is a bar, 
and there cannot be a fine with proclamations in the court of 
ancient demeſne, but it remains at the common law, in which non- 
_ was taken away by the ,. 34 Ed. 3. 16. R. Lut. 781. 

340. 5 

A fine in antient demeſne, may be ſur conceſſit as well as ſur cos 
nuzance de droit. Lut. 774, 775. 

And if it be pledded in placito conventionis ſccimulum conſuctudi- 
nem manerii, it is ſufficient, tho! it is not ſaid to be upon a writ of 


right cloſe. R. Lut. 78 1. 
(G. 3:) In what, not. 


But a man cannot implead any one for land in ancient demoſue, 
1 a writ of right cloſe. Reg. g. a. Kit. 96. b. F. N. B. 
1. M, | 
Except by a bill of freſh force, which he may have in the court 
of ancient demeſne within forty days after dificiſin, without any 
writ ſued. F. N. B. 13 E. Kit. 96. 6, | 
| K k 2 80 
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So a man cannot implead any there in a rediſſeiſin, or a tf 
difſeiſn; for the court there cannot order, that the ſheriff or co. 
roners do inquire. Kit. 96.6. 4 Inſt. 270. 

Nor, in waſte upon the ſtatute of Gloceflerz for they cannot 
command the ſheriff to inquire of the waſte; and it cannot he 
ſupplied by the officer there. 2 Inf, 306. 2 Sand. 254, Vide 
ante, (F. 6.) | 

Nor, in a guare impedit ; for they cannot write to the biſhop, 


1 Rol. 323. J. 15. 


So none ſhall be impleaded in ancient demeſue, if there be only 
one ſuitor there; for he cannot do right. 4 [n/t. 270. 

So a copyholder of land in ancient demeſne cannot have a writ of 
right cle 5- but ought to ſue by bill in the lord's court, and make 
proteſtation to ſue in the nature of what writ he will. F. N. . 
12. B. R. 2 Cro. 559. 

Andi if a falſe judgment be given, he ſhall ſue by petition to 
the lord. F. N. B. 12. B. Vide Copyhold, (P. 1.) 

Nor, can he join in a monſtrauerunt. F. N. B. 16. F. 

But, if he does join, the writ abates only as to him. Bid. 

If the land be frank- fee, they cannot hold plea, but a recovery 
there is void. Semb. Mo. 451. Kit. 97. b. 98. A. | 

Yet, frank-fee ought to be pleaded there, otherwiſe the juriſ- 


diction is admitted. Mo. 451. 


And after plea by the defendant there, upon a writ to proceed 
to execution, they ought to do ſo. Vide pt, (G. 4.) 


(G. 4.) How the Lord ſhall be compelled to do Right. 


If the lord will not hold his court, the tenant in ancient demeſnr 
may have a writ out of chancery, commanding him to hold it, and 
to proceed acccrding to law. F. N. B. 12. D. 

And if then he will not hold it, he may have an attachment 
returnable in B. R. or C. B. and ſhall recover his damages. 
F. N. B. 12. D. 

So he may have a writ to the lord commanding him to do right, 
and upon that an alias, pluries, and attachment. F. N. B. 12. E. 

Or, a writ to the ſheriff, commanding him to take four knights, 
and to go to the lord's court, and ſee that right be done. V. 
N. B. 12. EB. of 
And if the ſheriff refuſe, he may have an alias, pluries, and 
attachment againſt him. F. N. B. 12. E. ] 15 

And thereupon, the ſheriff may compel right to be done. 
Dub. F. N. B. 12. E. 

So there may be a writ to the ſuitors to proceed to execution 
upon the judgment there. Mo. 451. 

If there be a writ to the ſuitors, &. to proceed to execution, 
they cannot return, that the land is frank-fee ; for the juriſdiction 
is admitted by the appearance, and plea of the defendant there. 
R. Mo. 451. | 7 

And if it be frank-fee, the ſuitors are not treſpaſſers, where 
upon a writ to them they award execution. Mo. 451. 8 
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Otherwiſe, if tlie land be franb- fee, and they award execution 
without ſuch writ. 16:4. | h 


(G. 5.) When the Plea ſhall be removed by Recerdere, 


The demandant in ancient demeſne cannot remove the plea out 
of the court there for any cauſe. F. N. B. 13. B. 4 Ii. 269. 

But the defendant may remove the plea by recerdure, for any 
cauſe which makes the land frank- fee. ¶ Which vide ante, (C. 1, 
2, 3.) F. N. B. 13. B. 4 Inft. 269. 

Yet he ought to prove the land to be frank-fee in C. B. when 
it is removed j otherwiſe it ſhall be remanded. . N. B. 13. C. 

And if the cauſe ſuggeſted be, guia tenet ad communem legem, 
generally, he may ſhew any cauſe in C. B. which proves the land 
frank-fee z otherwiſe if the ſpecial cauſe be ſuggeſted. F. N. B. 
13. F. 4 Inft. 270. 

So he may remove the plea, if there are no ſuitors in ancient 

- demeſne. Q, F. N. B. 13. C. 4 Inft. 270. 

So, for default of trial there; as, if the defendant plead a fo- 
reign plea, a ſuperſedeas goes to the lord of ancient demeſne to 
ſurceaſe. | 

As, if he plead baſtardy, Ec. for the court there cannot write 
to the biſhop. Reg. 9. a. 

If he vouch a foreigner to warranty, the defendant ought to 
ſue a warrantia chartæ in C. B. and then he ſhall have a ſuper/edeas 
to the lord in ancient demeſne to ſurceaſe, till the plea in C. B. be 
determined. F. N. B. 13. H. 

So, if the demandant and tenant put themſelves upoa the grand 
affiſe, a ſuperſedeas goes, Fe. F. N. B. 13. 6. 

If the lord in ancient demeſue proceed, after the plea removed 
by recordare, a certiorari goes to C. B. to certify the tenor of the 
record removed into the chancery, and upon that an attachment 
lies againſt the lord to anſwer to the king, and the party in C. B. 
F. N. B. 13. H. 

So, if the lord proceed after a /uper/edeas, an attachment lies 
_ him, to anſwer to the king, and the party in C. B. for 

contempt. F. N. B. 14. 4. 


(H) Monſtraverunt. Then, and how ſt ſhall be ſued. 


F the tenants in ancient demeſne, who held by charter, and not 
by copy, are diſtrained for other ſervices or cuſtoms, than they 
have uſed to do, they may have a monffraverunt directed to the 
lord, commanding him, that he do not diſtrain them for other 
cuſtoms or ſervices. F. N. B. 14. D. F. 4 Inft. 269. \ 
And after the writ to the lord, they may have a monfravervnt 
directed to the ſheriff, that he cauſe the lord to ſuffer his tenants 
to be in peace, and not diltrain them, c. F. N. B. 4. J. 
Upon this writ to the ſheriſf, he may with the pa refiſt the 
lord, or make reſcous of the diſtreſs. P. N. B. 15. B. 
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So the neighbours, by the commandment of the ſheriff, m;y 
juſtify a reſiſtance, or a reſcous to the lord. 1bid. * 
And, if the lord diſtrain them again, the tenants may have ay 
attachment againſt the lord m B. R. or C. B. and recover their 


damages. F. N. B. 15. C. 


And, if he diſtrain them pending the ſuit, they may have ſpecial 
attachment with a commandment to the ſheriff to make de- 
Sverance. F. N. B. 15. J. | 
If the tenants ſue a mon/lraverunt, they are not named by their 


proper names, but generally, mines manerii, &c, F. N. B, 


15. D. : 
"But in an attachment they are named by their proper names, 
F. N. B. 15. D. 

Or, at leaſt, the tenants diſtrained after prohibition by a n- 
Niraverunt, are named by their proper names, and the others by 
the general words, homines manerii. F. N. B. 15. F. 

Yet if one of them will not ſue, he may be ſevered, F. N. 
B. 15. 6. f 

And his nenſuit does not abate the writ, nor prejudice hi 
companions. Jbid. 

Or one may ſue alone by his proper name, naming the other 
tenants generally, F. N. B. 15. H. 

In a monſlraverunt the plaintiffs upon the attchment make ſeve 


ral counts, for they recover damages ſeverally ; for one may have 


more damage than another, F. N. B. 16. A. 
Or they may have but one count. F. N. B. 16. A. Let the 


damages ſhall be ſeverally aſſeſſed. F. N. B. 16. B. 


And it is not neceflary to alledge the day, or place of the 
diſtreſs in the count. F. N. B. 16. A. 

None ſhall recover damages but the tenant named by his pro- 
per name. V. N. B. 16. B. | | 
The lord ſhall not be put to anfwer, till the court be certified 
by the treaſurer and chamberlains of the excheguer, that the ma- 


nor is ancient demeſne. F. N. B. 16. C. 


And the plaintiffs ſhall have a ſpecial writ to the treaſurer and 


chamberlains, to make the certificate, Bid. 


(1) When Ancient Demeſne ſhall not be bound by 
Ack of Pazliament. 
F by ſtatute a new action be given, which concerns the right 
I| or poſſeſſion of the land directly, and does not lie in the court 
of ancient demeſue, yet it cannot be brought in the king's court for 
land in ancient demeſue. R. Hab. 47. 


(E) When it ſhall, 


B UT lands in ancient demeſue ſhall be ſubject to all charges 


impoſed upon them expreſsly by act of parliament. 
So, regularly, all general ſtatutes extend to them. 4 I. 27% 
So, if they are not named, they ſhall be ſubject to a ſtatute, 
which charges the poſſeſſion, where the land itſelf is not in 
demand directly in the king's court. Hob. 48. | N 
1 | Ay 
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As, they ſhall be extended on a ftatute merchant, or ſtaple. 
R. Mo. 211. 2 Infl. 397. 4 Inft. 270. | 
So, upon an elegit, R. Hob. 48. 5 Co. 105. b. 4 Inft. 270. 
So, in debt againſt an heir upon the obligation of his anceſtor, 

Jand in ancient demeſne (hall be aſſets. Hab. 48. Vide afſets, (A.) 


A N N. 


(A) The Pear; how computed, 
HE year conſiſts of 365 days. Co Lit. 135. a. 
x 


And tho' there be ſix hours, and ſeveral minutes over in 
each year, which every fourth year make another day, and there- 
fore there are 366 days in ſuch year, yet by the Sr. de Anno Biſſex- 
.li 21 H. 8. that day ſhall be reckoned of the ſame” month in 
which it happens, and that, with the preceding, ſhall be ac- 
counted as one day. Co. L. 135. 6. 2 Rol. 521. |, 35. 

Half a year conſiſts of 182 days; for there ſhall be no regard 
to a part, or fractions of a day. Co. L. 135.6. | 

So a quarter of a year conſiſts but of 91 days. Co. L. 135. b. 
for the law does not regard the ſix hours afterwards, 2 Rel, 521, 


I. 40. 


(B) The Month. 


Month is ſolar or computed according to the calendar, 
which contains thirty, or thirty-one days; or lunar, which 
conſiſts of twenty-eight days. Co. L. 135. 6. 

In all caſes, where a ſtatute ſpeaks of a month, it ſhall be in- 
tended of a lunar month, which contains twenty-eight days, and 
not of any other. R. 2 Rol. 521. J. 50. Acc. 2 Cre. 167. 

As, upon the ff, 2 Ed. 6. 13, which requires proof of a ſug- 
geſtion for a prohibition to be made within ſix months: the com- 
putation ſhall be made by lunar months. Cont. 2 Rol. 521. J. 52. 
E. cont. Hab. 179. X. cont, Lit. 19. Acc. 4 Mad. 186, 
Cont. 2 Med. 58. Vide infra. | 

So, where by the /. 20 G. 2. c. 37. a ſheriff is not liable to 
be called upon to return proceſs, unleſs within ſix montlis after 
the expiration of his office, they ſhall be lunar months, and the 
day on which he goes out of office, ſhall be reckoned part of the 
6 months. Doug. 463.* 

So, in an information for uſing unlawful games for ſeven 
months, contrary to the /f. 33 H. 8.9. R. 2 Rel. 522. J. 

In an indictment for ſelling ale and beer at another rate, than 
was ſet by the mayor and chief officer of any town for tix 
months, purſuant to the ff, 23 H. 8. 4. K. 2 Rol. 522. J. 5. 

K K 4 So, 


504 


. 

So, where the ff. 27 H. 8. 16. requires inrolment of a deed 
within fix months; it ſhall be intended of lunar months, 2 C 
167. Vide Bargain and Sale, (B. 8.) ; 

In an information upon the ſtat. for retaining ſervants in live. 
ry, which gives a penalty of fer month, it ſhall be intended 
of a lunar month, Semb, Cro. El. 835. 

So, where the ,. 31 Ed. 3. 35. requires a leet to be held 
within a month after Eaſfer, or Michaelmas. 2 Cre. 167. Vid 
Leet, (C.) BS 

-4 where by the /. 17 Car. 2, two juſtices of peace may 


commit for fix months a non-conformiſt, who comes within 


five miles of a corporation; it ſhall be computed by lunar monthy, 


R. 32 Car. 2. Holcreft's caſe. | 

So, where by the f. 1 /. & M. 8. a biſhop, parſon, &;, 
who neglects oaths, Wc, ſhall be ſuſpended for fix months; it 
ſhall be intended of lunar months. Dub. 4 Mod. 95. But Sen, 
acc. Skin. 314. 

So, where a deed ſpeaks of a month, it ſhall be intended of 2 


lunar month; as, if there be a condition of re- entry for non- pay- 


ment of rent within a month. 2 Cro. 167. 

So, if a covenant be to pay 500 J. within a month. R. 4 
Med. 18 5 . . Oe 

[In a contract to deliver ſtock, the computation muſt be 
lunar months. Jocelyn v. Hawkins, T. ) G. Str. 446.] 

But if money is lent for 9 months, it ſhall be under under- 
ſtood calendar months. Titus v. Lady Fręſton, M. 12 G. Str, 
652. . 

55 all legal proceedings (as in time to plead, Qc. ) a month is 
four weeks, Tullet v. Linfield, H. 4 G. 3. 3 B. M. 1455.) 

But where a ſtatute ſpeaks of a year, it ſhall be computed by 

the whole twelve months according to the calendar, and not by 


lunar months. 2 Inft. 320, 2 Cre. 167. 
So, where a ſtatute ſpeaks of fix months in a matter which 


concerns eccleſiaſtical proceedings, it ſhall be computed by ca- 


lendar months: as, for proof of a ſuggeſtion in prohibition. R. 
2 Rol. 52 1. J. 52. Hob. 179. R. Lit. 19. Cont. 4 Mad. 186. 
Vide ſupra. 

So in a quare impedit, where by the ,. W. 2. plenarty is no 
plea, ſi breve infra tempus ſemeſire impetretur, the computation 


-ſhall be by calendar months. X. 6. Co. 61. 2 Cro. 141. 167, 


Fel. ioo. 


(C) The Day, Hour, &c, 


Day is natural, which conſiſts of twenty-four hours, or 
A artificial, which contains the time from the riſing of the 
un to the ſetting, Co. L. 135. a. | 

Hora conſtaf ex 40 momentis. 2 Inſt, 318. ( L if not 60, ) 
A day is uſually intended of a natural day; as, in an indict- 
ment for burglary, &c. Co. L. 135. a 


In an appeal, 2 nfl. 318. 
Vide Lempts, B. I, &c.— C. I, &c.) 
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en the King ſhall have the Pear, ; 
3 and Watt. = | —_ 


Y the ff. Prer. Reg. 17 Ed. 2. 16. Rex habebit omnia catalla 

felonum, et ft habeant liberum tenementum flatim capietur in 
manus demini regis, et rex habeat omnes exitus ejuſdem per unum 
annum, et unum diem, et tenementum illud vaftabitur et deftruetur de 
 demibus, boſeis, gardints, &c. 

The waſt was to ſhew a deteſtation of the crime. St. P. C. 
190. 2 Inſt. 37. 8 | 

The year and day was originally by allowance of the lord of 
the fee, who was intitled to the eſcheat, who allowed the king 
the year and day, by way of compoſition for the waſt. St. 
P. C. 190. 1 

And G Mag. Char. 9 H. 3. 22. it is declared, that the king 
ſhall have it only for one year and one day. 

But now it is ſettled, that the king ſhall have the year, day, 
and waſt, if the lord does not make compoſition for it. /. V. 
C. 190. ö. Dub. 2 Inft. 37. 

And that for petit treaſon, or felony, St. P. C. 190. 6. 

And in all cafes, where the felon had an eſtate not impeach- 
able for waſt : as, if he was ſeiſed in fee, or in tail. &. P. C. 
190. ö. 

"If he was ſeiſed in right of his wife, the king ſhall have the 
year, day, and waſt, in the lands of the wite's inheritance. Sr. 
P. C. 190. 5. 2 Rel. 315. 

So the king ſhall have the year, day, and waſt, tho' the land 
was ancient demeſne. St. P. C. 191. a. l 

Tho' a felon being indicted have a charter of pardon. S.. 
P. C. 191. a. Cont. ibidem. Vide Poſt, (B.) 

Tho the felon was killed in a purſuit after an eſcape out of 
ſanctuary, and this matter be preſented before the jultices in 


Eyre, St. P. C. 191. a. 


(B) When not. 


UT if the felon have only for life, or for years, the 
king ſhall not have the year, day, and waſt, St. P. G 
191. a. 2 Infl. 37. | | 
So, if the felon was ſeiſed only as mortgagee, ſubject to a 
condition, St. P. C. 191. a. 
Or, was ſeiſed by freſh diſſeiſin. &. P. C. 191. a. 
Or, held at fee-farm rendring the true value. 8“. P. C. 
191. 4. 
Or, was tenant in tail. 2 IH. 37. 
Sothe king ſhall not have the year, day, and waſt, of the lands 
of a clerk convict. St. P. C. 191. as 
Nor, 
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Nor, where a fel after indictment has a charter of pardon 
S7. P. C. 191. 4. a 

Nor, if there be lord, meſne, and tenant, and the meſne ig 
attainted. 2 If. 37. 6 

Nor, where the land is not of the value of 40 d. or ſuch ſmall 
value; becauſe the ſuing it out of the king's hands will egg 


| more, than the value of the land, St. P. 4 191. 4. 


The commencement of the year, day, and waſt, ſhall be pres 
ſently after office found, and not before. | 
And therefore, if office be not found 'till 20 years after the 
attainder, yet the king ſhall have it for a year and day after. 
wards, tho' the words of the Sf. Prær. Reg. 16. are Statim copia, 
tur in manus domini regis. St. P. C. 191. a | 
And it is intended, that the king ſhall have the firſt year, 
F. N. B. 144. K. | 
And, all the profits in the meſne. time are alſo the king's ; for 
the lord cannot have the eſcheat, till the king has had his year, 
day, and waſt, St. P. C. 191. 4. 

And therefore, a writ lies to inquire if the king has had the 
year, day, and waſt, before the lord ſhall have the land out 
the king's hands. St. P. C. 191, &. 

And if it be found, that the king had the lands for a year, 
and a day, it is ſufficient ; tho! it be alſo found, that B. took the 
profits for that year; for he ſhall anfwer for them to the king, 
T. N. B. 144. K. 

The prerogative to have the year, day, and waſt, is a profit 
annexed to the king's crown. Sz. P. C. 191. 6, 

And therefore, none can claim it by reaſon of a franchiſe. &. 
P. C. 191. 35. ö 

Nor, can the king grant it to another before office found. &., 
P. C. 191. 6. 

But after the king is intitled by oſece, he may grant or com- 
mit the land to another during the year and day, and to take the 


_ profit of the waſt, Sf. P. C. 191. 6. 


JFC 
Vide Tenths, (B.) 


ee 
Vide Juſtices of Peace, (B. 24, &c.)—Leet, (L. 12, 13.)—Afis 


upon the caſe for nuſance.— Parliament, (G. 2,)—Prerogative, 
(D. 36.) —Sewers, (C. 3.) 


ANNU- 


A 1 1 . 
(A) What ſhall be a good Grant. 
(A. 1,) In Reſpect of Continuance. 


N annuity is an annual ſum of money granted to another 
in fee, for life, or years, which charges the perſon of the 
grantor only, Co. L. 144. 6. 

Or, it may be due by preſcription. 

So it may be granted to another for every year that he ſhall 
be refident in ſuch a town, or in ſuch a pariſh; for it is annual 
at his will. 1 No, 226. J. 10. 

Or, every Eaſter day that he comes to ſuch an houſe ; tho 
perhaps he never will come there. 1 Rel. 226. J. 15. 

So it may be granted at every twenty years, tho” it be not an- 
nual. 1 Rot, 226. J. 25. | 

If a grant be to A. for life to be paid at the feaſt of Haſfer, or 
twenty days after, and he dies after Zofter within twenty days; 
the executor ſhall not have it; for the laſt day was the time of 
payment. Dol. 1. | 
| (If the annuitant of an annuity payable half yearly, *ſince the 
aſt term of payment,“ dies before the half-year is compleated, 
nothing is due for the time he lives; ſo the purchaſer from A. 
who has an intereſt for life in ſtock (which was originally ſecured 
on a mortgage, but transferred by order of chancery) if A. dies 
before Chriſtmas dividend becomes due, is intitled to nothing for 
the time A. lived after the laſt dividend ; otherwiſe, had it 
remained, on the mortgage. Pearly ve Sunth, T. 1745. 
3 Atkyng 260,] 


(A. 2.) In Reſpect ta the Conveyance, * 


"By ff. 17 G. 3. c. 26. In every deed, inſtrument or 
other aſſurance, whereby any annuity or. rent-charge ſhall be 
granted, the conſideration really and bond fide (which ſhall be in 
mmey only) and alſo the name or names of the perſon or perſons 
by whom and on whoſe behalf the ſaid conſideration or any part 
thereof ſhall be advanced, ſhall be fully and truly ſet forth in 
words at length; otherwiſe ſuch deed, &c. thall be void. / 3.* 

And a memorial of every deed, bond, c. whereby any an- 
nuity or rent-charge ſhall be granted, for one or more lite or 
lives, or for any term of years or greater eſtate determinable on 
one or more life or lives, ſhall, within 20 days of the execution 
of ſuch deed, Ac. be inrolled in chancery; every ſuch memorial 
containing the day of the month and the year when the deed, 
Ec. bears date, and the names of all the parties, and for whom 
any of them are truſtees, and all the witneſſes, and ſetting forth 
be annual ſum or ſums to be paid, and the names of the perſon 

or 
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or perſons, for whoſe life or lives the annuity is granted and the 
conſideration of granting it; otherwiſe ſuch deed ſhall be void. 
62% 7 | | E. 

And the clerks of the inrollments in chancery ſhall keep a 
particular roll on which ſuch memorials ſhall be entered i 
order of time in which they come into the office, and there ff 
be ſpecified on the roll the certain day, hour, and time on which 
the memorial is brought into the office, and a certificate of the in. 
rollment ſhall be granted when required. /. 5.* 

*And, before the entry of judgment on any warrant of attor. 
ney for recovering or ſccuring the payment of any annuity 
rent-charge granted before the paſling of the act, and before 
execution ſued out, or an brought on any fuch judgment 
entered at the time of paſſing the act, or on any deed, &, len 
executed for the purpoſes aforeſaid, a like memorial; otherwiſe 
judgment on ſuch warrant” of attorney, execution on ſuch judy. 
ment or proceeding on ſuch a#ion ſhall reſpectively be void; 
fe 2.5 a | 
: A ſci. fa. to revive a judgmen obtained hre the paſling of 
the act is an actian within the meaning of this ſection; therefore 
for want of compliance with the requiſites of the act before ſu. 
ing out ſuch ci. fa. an execution thereon was ſet aſide on 
motion. 1 Term Rep. 267, 268.“ | 

If any part of the. conſideration be returned to the perſon ad- 
vancing the ſame ; or if the conſideration or any part of it be 
paid in netes, and any of the notes with the privity and conſent 
of the perſon advancing the ſame be not paid when due or be 
cancelled or deſtroyed without being firſt paid; or if the conſ- 
deration or any part of it be paid in goods; or if any part of the 
conſideration be retained on pretence of anſwering the further 
payment of the annuity, or any other pretence: on application 
to the court in which any action ſhall be brought for the pay- 
ment of the annuity, or judgment entered, to ſtay proceedings on 
the judgment or action, the court may order the deed, &f. to 
be cancelled, and the judgment if any has been entered, to be 
vacated, /. 4. 

Tho' by comparing this ſection with S. 1 & 2, it appears that 
the legiſlature meant to put notes duely paid with a proper allow- 
ance for the time ce7 had to run, on the ſame footing with n- 
ney, and that money is only contradiſtinguiſhed from goods; yet 
the notes muſt be particularly and circumſtantially ſet out in the 
memorial, that the court may ſee whether a full conſideration was 
given or not. 3 Term Rep. 288.* C45 

But if the ſecurity be ſet aſide for want of complying with the 
formalities of the act, the conſideration of an annuity being partly 
a debt antecedentiy due for goods ſold, and the reſidue money paid 
at the time of granting it, may be recovered back by the grantee 
in an action of aſſumpſit; but where the conſideration is goods 
ſold at the time of granting the annuity, whether the value can be 
recovered. Yr. 1 Term, Rep. 732. 1 


N NU 

*And where an annuity bond granted by two becomes void for 
want of being regiſtered, the grantee cannot recover any part of 
the conſideration money from the one who was known to be only 
2 ſurety for the other, and had not in truth received any part of 
it, notwithſtanding they both joined in a receipt for it; for a re- 
ceipt is not concluſive evidence againſt the party who ſigns it. 
2 Term Rep. 366.9 

A deed not regiſtered according to the directions of 
this act is abſolutely void, and not merely voidable. 2 Term 

* 


, 603» 

*And therefore where a perſon againſt whom a writ of f. fa. 
is taken out, is in poſſeſſion of goods under a deed, which was 
ren in conſideration of an antecedent debt, and a ſmall annuity 


payable from thenceforth, the ſheriff may return aulla bona. Id. Did. 


(A. 2.) By what words granted. 


If a man grant an annuity to another to be received out of his coffers 
jet this is ſufficient to * his perſon, and the ſubſequent 
words ſhall be rejected. 1 Rel. 227. J. 51. 

Or to be received out of a bag of money. 1 Rol. 227. J. 46. 

Or to be received of a flranger. 1 Ral. 227. 1, 48. ' : 

Soif a man grant a rent out of his manor, when he has not any 
manor; this is a good annuity. 1 Rol. 227. J. 42. Vide Rent. (C. 8.) 

Or if he grant a rent of 201. per annum to be received 
of bit tenants in D. when he has not any tenant there. 
1 Rl. 227. J. 40. 5 

Or an annuity te be received out of his land in D. and he has only 
a rent there. 1 Rol. 227. J. 33. 

80 if he grant an annuity to be paid out of his rent. 1 Rol. 227. 
l. 30. 

Soif a man grant a rent of 20 l. to be paid out of cuſtoms aſſigned 
t him by the king, this cannot be a rent, for a rent does not iſſue 
out of a rent; but it ſhall be an annuity. Vide 1 Rol. 227. J. 20. 


Or the queen, out of cuſtoms aſſigned to her fer dower. 


Ru. 227. J. 20. 

8o if one grant a rent out of land, which is afterwards evicted 
by an elder title, the grantee ſhall have an annuity. 

So if a rent- charge be determined by the act of God, or of the 
hw, G. L. 148. a. 

So if a man grant a rent out of land in which he has nothing, 
proviſo that he be not charged for this in a urit of annuity, it ſhall 
be a good annuity z for the proviſo being repugnant, is void. Co. 
bs 146, as 2 Bul. 149. 

If a feoffor reſerve 20 marks rent, and afterwards the feoffee 
by another deed bind himſelf to pay 20 marks per annum for the 
lands, which he had by his feoſfment; this ſhall be an annuity, 
for it is other than the "A reſerved. 

90 if a man grant @ rent-charge out of his land, the grantec has 
a election to take it as a rent, or as an annuity. Lit. Sf. 219. 


2 Bul, 148. Vide pot, (C. 1.) Vide rent, (C. 8.) 
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the annuity determines by his death. 1 Ro. 226. J. 25. 


4 K * di . 

And if the grantor be ſeiſed for the life of another, vll 
dies, and the grant is for his own life, it ſhall be an annuity, 
R. 2 Bul. 148. IN” 

If a man grant a rent-charge, or an annuity in fee, the gran. 
tee, his heirs, or aſſigns, may have a writ of annuity for it. G. 
L. 144. bz | : 9 

If an abbot, prior, parſon, r. with aſſent of the ordinary 

nt an annuity for a valuable conſideration, the grantee ſhall 
— a writ of annuity. 1 Rel. 226. f. 504 

Or if the ordinary with aſſent of the parſon and patron grant 
it. 1 Rol. 226. J. 33. *Y 

If two grant an annulty to another, the grantee ſhall have but 
one annuity. G. L. 144. 6. . : 

If two grant a rent, proviſo that it ſhall not charge the perſen of 
one of them, a writ of annuity lies only againſt the other, G. 
L. 146. 6. | 

But if A. being ſeiſed in fee, he and B. grant a rent=charge 
out of land; both are chargeable in a writ of annuity. G. 
L. 144. 6. | 

And if they grant an annuity, and oblige themſelves, et utrun: 
que neftrum, they are chargeable ſeverally, or jointly for it. C. 
L. 144. 5. | 


(A. 3-) By what, not. 


But for a rent created upon a reſervation, a writ of annuity 
does not lie. 1 Rel. 226. J. 35. G. L. 144. a. 

Tho! the feoffee, or leſſee by deed, reciting the rent reſerved; 
grant that the feoffor, &'c. for his greater ſecurity may diſtrain 
for it upon other land. 1 Rol. 227. J. 3. 

So if a rent be granted for owelty of partition, a writ of an- 
nuity does not lie. C. L. 144. b. 1 Rel. 227. I. 7. 

Or in lieu of dower; for it ſhall be real, in the nature of the 
land, for recompence whereof it was granted. R. Peph. 87. 

So if a rent-charge be granted, with a pyoviſo, that it ball nit 
charge his perſon, a writ of annuity does not he, Lit. Sect. 220. 

Or if upon a grant of a rent- charge, there be a defeaſance, ha 
it ſhall not charge his perſon. Co. L. 146. 6. 7 

Or if the grant be, that the grantee fhall diftrain for the ren. 
Lit. Set. 221. | | 

So if the king grant an annuity, and does not grant it out of 
the exciſe dr other revenue, it ſhall be void; for it cannot charge 
his perſon. 1 Sol. 58. | 


(b.) Who are bound to Payment. 


F a man grant an annuity to another in fee, his heir ſhall fat 
be bound to the payment without an expreſs lien, f 
And therefore, if the grant does not ſay, for him and bis heir! 


Though 
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Though he afterwards binds himfelf and his heirs to warranty; 
for that does not gn, the grant. 1 Rol. 226. J. 30. 

And therefore, the heir cannot be charged in a writ of annuity 
due by preſcription z for it does not appear what lands his anceſ- 
tor had at the time of the grant. Co. L. 102, a. 

But if a parſon, &c. before the /. El. had granted an annuity 
with aſſent of the patron and ordinary for a valuable conſideration, 
his ſucceſſor was bound. 

80, if it were granted with aſſent of the ordinary, without the 

„ Co. L. 344. a. 

So, the — ſhall be charged for arrears in the time of his 

ptedeceſſor; for the charge is upon the church. R. Cro. El. 8 10. 


(C.) Remedy, 


* 
* 


(C. 1.) When a Writ of Annuity, or Diſtreſs, at Election. 


F a man grants a rent-charge out of land to another, without 
| a proviſo to exempt his perſon, the grantee has an eleCtion to 
diſtrain, or to have a writ of annuity for it. Lit. SeF. 219. 

But he has no election, where rent is reſerved upon a feoff- 
ment, &c. or granted for owelty of partition, with a proviſo, 
that it ſhall not charge his perfon, Wc. Co. Lit. 145. Vide ante, 


(A. 3.) 


If the grantee brings a writ of annuity, he diſcharges the land (e. 2. 
from diſtreſs, if he appears, and counts at the return of the writ, eps * 
CG. I. 145. as mination of 

Tho he does not afterwards proceed upon it. Co. L. 145. a. theeleRione 

So, if he diſtrain for the rent, and avow for it in a court of 
record ; he determines his election to claim it afterwards as an 
annuity. C. L. 145. b. 

So, if he bring an aſſize, and count for the rent in a court of 
record. Co. I. 145. a. 1 Rol. 228. J. 50. 

50, if a rent be granted to two, and one diſtrains and avows 
in his own right, and makes conuſance as ſervant of the other 
2 ſhall de a determination of the election for both. Co. 

» 146. a. 

If the grantee of a rent-charge purchaſe part of the land, where- 
by the whole rent is extinguiſhed, he ſhall not afterwards have a 
writ of annuity ; for he determined his election by his own act. 

Co. L. 148. a. y 

So, if a rent- charge be apportioned by act of law, he ſhall not 
afterwards have an annuity ; for that muſt be brought upon the 
grant for the whole, or nothing. Co. L. 150. a, 


But if a man bring annuity, and do not count upon it, it is not (e. 3.) 
i determination of his election. Co. L. 145. a: Wan ach 


Tho' he enter lus writ in a court of record. Bid. 


So, 


— 
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So, if he bring an aſſize for the rent, and do not make hi; 
plaint upon it in a court of record. Bid. 
Or, diſtrains, and does not avow for the rent. Did. 
So, if the wife of a grantee of a rent-charge, demand her 


dower of the rent, the heir cannot claim it as an annuity ; for he 


cannot make his election by claim. Co. L. 144. b. 
So, he cannot afterwards have an annuity for the two 
for the whole ſhall be an annuity, or a rent-charge. Lid. 
So, if a grant of a rent be not for him and his heirs, ard after 


che death of the grantor, the grantee brings a writ of annuity 


againſt the heir, and counts or proceeds to judgment, he may af. 
terwards diſtrain as for a rent; for the heir not being liable, he 
had not any election. R. Dy. 344. b. 

If the leſſee of a tenant pur auter vie grant a rent- charge for 
fifteen years, and the life dies, the grantee may afterwards have 
2 writ of annuity; for his death, which is the act of God, does 
not determine his election. R. Poph. 86. 


When Debt lies for an Annuity, and when not, 
Vide Det, (A. 6, 7.) 


(D) Writ of Annutty. 


WRIT of annuity may be ſued by 7/ticies in the county, 
A or in C. B. F. N. B. 152. B. 

The proceſs in C. B. ſhall be ſummons, attachment and dif. 
treſs. F. N. B. 153. A. 

And by the /. 23 H. 8. 14. Upon default of diſtreſs, proceſs 
of outlawry. | 

The original is the ſame as in debt; and therefore upon a ſum- 
mons, or bill in placito debiti, the plaintiff may declare in annuity, 
Cont. Tel. 208. R. acc. 4 Mod. 143. 

An annuity ſhall be brought in the county, where the grant 
was made. F. N. B. 152. E. 

Or, if it be payable by a religious houſe, corporation, or par- 
ſon, where the houſe or church ſtands, or where ſeiſin of it was 
alledged. Bid. 

So it may be ſued in Wales by bill; for it is a perſonal thing. 
R. Cro. Car. 171. Fon. 214. 


So in the excheguer, or B. R. by bill. Fon. 215. 


(E.) Declaration. 


1 F an armuity be brought againſt the grantor himſelf, the grati 
ought to be ſhewn. Win. Ent. 8. Co. Ent. 49. b. 
If by an aſſignee, he ought to ſhew the grant, and the aſſigu- 
ment to him by the grantee. Win. Ent. 8. 

If by ap executor, the grant and the death of the grantee 
W, in. nt. 10. | i 


If by the huſband againſt the terre-tenant after the death of his 
wife, for the arrears in his wife's life-time, he ought to ſhew the 

at, and the deſcent of the land, and the death of his wife. 
Vin. Ent. 11. 

If there be a count for an annuity due by preſcription, the 
plaintiff ought to ſhew the preſcription, and a title to it in him- 
ſelf. Co. Ent. 48. x . 

The declaration in annuity ſhall ſay, quem ei debet, tho' the an- 
nuity be of a robe, and not of money. F. N. B. 152. C. 

And if the grant be for life, the declaration ſhall ſay, virtute 
enjus. ſciſitus frat in dominico ſus ut de libero tenemento his life. 
G 2 Cro. Car. 171. 2 Bul. 148. 7 4 

And tho' this demand ſounds like a demand of a rent-charge, it 
ſhall be well; for his miſpriſion of the law ſhall not prejudice him. 


R, 2 Bul. 148. 


But the Yeclaration ought not to be in placito debiti. 


Carth. 355. 


(F) Pleas. 


O the declaration the defendant may demur, if the plaintiff 
does not ſhew a good title. Win. Ent. g. 

So after Oyer, he may confeſs the action, and thereupon there 
ſhall be judgment againſt him preſently. Win. Ent. 11. 

So the defendant may plead riens arrear. Win. Ent. 10. 

Or, 16 concefſit, Win. Ent. 11. R. 2 Led. 13. 

Or, if the declaration is founded upon a preſcription, he may 
traverſe the preſcription. | 

Or deny the preſcription directly. G. Ent. 49. u. 

But it is no plea, hat the church is drowned, deſtroyed, &c, for 
it is due in reſpect of the profits. R. 1 Ad. 200. 

That nothing paſſed by the dred; for perhaps it was not in e be- 
fore; R. 2 Leo. 13, 

So, the defendant may plead a releaſe of all perſonal actions 
in bar of an annuity. * 214. 

Or, if a rent- charge be granted, which the grantee afterwards 
elects to have as an annuity, a releaſe of actions real made before 
the election. Jon. 214. | 

But a releaſe of real actions is not a good plea in an atinuity ge- 
nerally, Cant. Co. L. 285. Acc. Jon. 214. | | 

Nor, though there be a covenant to pdy, if demanded by 
plaintiff perſonally, that mo perfonal demand was made. 
2 Will. 71.“ br 

That the rent was levied by diſtreſs, Co. Ent. 49. b. 

08 the defendant enfeeffed the paintiff of the land charged with 
the rent. | 

ol . annuity was pro cenfilic, that the plaintiff refuſed his 
evunſel, 

But it ĩs not a plea, thet the grantee 1was ottainted and imfriſyned 
end could not reſort to him for counſel. R. Dy. 2. a. 

Vol. I. Li IF 
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If the defendant makes default after appearance, before j 
ment there ſhall be a diſtringas ad audiendum judicium. 2 H. * 


Vid. Bankrupt 1 3. 34.) 


(G) Judgmert. 


HE judgment in an annuity ſhall be for the annuity, and 
the arrearages before the action, and after. Co, Ent, 50. a, 
Cro. Car. 436. 
So the jury ought to give Namages for non-payment, be the an. 
nuity claimed by deed, or by preſcription. 1 Rol. 88. 
And if the verdict does not find damages, it ſhall be helpt by a 
releaſe of damages. R. 1 Rl. 88. 
But if the plaintiff demands an annuity due at Michacimas laſt, 
and there was another quarter in arrear at Chriſtmas before the 
action brought, the judgment ſhall not be for the quarter due at 


the feaſt of Chriſtmas, for that ſhall be intended to be ſatisfied, 


1 Rol. 225. J. 15. 
And this quarter ſhall never be. recovered by an annuity. 


So if the annuity determines pendente lite, there ſhall not be 
judgment for the arrearages; for the writ fails for ever. C, 
F A 9 R. 2 Leo, 38 C 8 


(H) Exe cution. 
FF the — recover in annuity, he may have an elegit, or x 


fieri facias for the arrearages recovered, within the year, 


1 Kal. 229. J. 30. 
So after the year the plaintif- ſhall have a ſire faciar, 


1 Rol. 229. l. 31. 


But the plaintiff after a i in annuity ſhall never 


have an annuity again for the arrearages recovered. 1 Rel. 229. 
J. 27. 

Nor for the arrearages incurred after the judgment, but he ſhall 
have a ſcire facias upon the judgment, which is always executory. 
1 Rel. 229. J. 37. 


Annuity pꝛo conſillo. 
Vide Wr * 4.) 
* * 35 WE . 
| Anſwer to a Bill in Equity: 


Vide Chancery, (x. 1, . — M. r. 6.)—Djſmer (M. 16. ) d 


To 


— Evidence, (C. 3.) 


EFESSEEPPRSS _ 


2 


AF PR AK 
To Articles of Impeachment. 
Vide Parliament, (L. 23.) 


APOTHECAR T. 
Vide Phyſicians, (C) 


A P P E A L. 


(A) Chen it lies. 


(A. 1.) For the Death of a Man. 


A* appeal is an accuſation of another in a legal form, for a 
crime by him committed. G. L. 123. 3. 287. b. St. P. 
C. 8. b, . 

Antiently an appeal lay for high treaſon. St. P. C. 78. a. 
3 Inft. 5, 132.“ | 

But it ſeems to be taken away by the /. 1 H. 4. 14. And 
bow, if murder be made treaſon, an appeal does not lie. X. 
Dy. 50. a. (a) | 

t lies for petit treaſon, and charges that felonice proditorie et ex 
nalitia precognita murdravit. Foſter 323.) 

And it now lies only by an heir upon the death of his anceſtor z 
or by a wife upon the death of her huſband. 2 85. 375. 

By m un charta 9 H. 3. 34. Nullus capiatur propter appellum 
femine de morte alterius quam viri ſui; and therefore, the heir who 
brings the appeal muſt be a male. H. P. C. 182. 


Or, an hermaphrodite, if the male ſex be predominant z other- 


wiſe not. 2 Inf. 69. 
So he ought to be immediate heir; for if the deceaſed leave 
ſue a daughter, his brother ſhall not have an appeal. 


{a) Note; it does not a that the appeal of treaſon is taken away by this or any 


8her ſtatute; lord Hale indeed ſays, (vol. 1, 359) that this kind of proceeding by 


peil in the king's ordinary courts had been long diſuſed, and it ſeems is wholly 


taken away by ft, 5 Ed. 3. c. 9. and 25 Ed. 3. c. 4. The firſt of theſe ſtatutes only 


lays, that none ſhall be attached, &c. againſt the form of the great charter, and the 
law of the land; the latter goes indeed a little farther, and ſays, that none thall bs 
taken by petition or ſuggeſtion to the king or to his council, but by indictment or 
preſeatment, or by proceſs made by crit original at the common law; but it is con- 
celved that a writ of appeal is a writ original ; therefore if an appeal of treaſon way 
part of the common law, theſe ſtatutes do manifeſtly not take it away z becauſe, as 
brd Hale ſays, that courſe of appeal continued Rill in parliament, therefore by 1 H. 4+ 
© 14, all appeals in parliament are wholly taken away; and this is all that is done 
by this ſtatute, except declaring that all appeals of things done out of the realm, ſhall 
* uied and determined before the conſtable and marſhals Vid. 2 Hewh, 239. 
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So if the next heir die before, or after an appeal commence}, 
his heir ſhall not have an appeal. H. P. C. 182. Dy, 
Dy. 69. a. 

So if the blood of the heir be corrupted by attainder, he ſha! 
not have an appeal. H. P. C. 182. | 

Yet, if he die after judgment in an appeal, his heir ſhall demand 
execution. H. P. C. 182. | 

So if the deceaſed leave a wife, who dies within a year before 
an appeal commenced, the heir of the deceaſed ſhall not have an 
appeal; for the action was once attached in another, 
H. P. C. 181. 

Except, where the wife kills her huſband. H. P. C. 182. 
R. Cro. Car. 531. a 

So an appeal may be brought by the heir, though he be an in- 
fant. II. P. C. 183. and the parol ſhall not demur. 2 Inft. 329, 
Med. 461. 

Or above the age of 70 years. H. 183. though the defendant 
in ſuch caſe be ouſted of battel. 2 If. 320. 

Though he derives his blood by females. H. P. C. 183. 0. 

Lit. 25. b. 2 Inſt. 68.* | 
So if an appeal be againſt the heir himſelf, it may be by the next, 
as if the immediate heir had died without iſſue in the life of his 
anceſtor. H. P. C. 182. 

80 an appeal lies by the wife upon the death of her huſband. 
By the /. magna charta, 34. 

And ſhe may have an appeal, though ſhe had eloped in his liſe- 
time. (a) H. P. C. 181. *1 Inf. 33.9 

Though the huſband was attainted. H. 181. 2 If. 69. 
3 Inſt. 215. But in that caſe the heir cannot. 2 If. 69.0 

But ſhe ought to be a lawful wife; for ne ung accouple is a good 
plea. H. P. C. 181. 2 IH. 68. 1 Ii. 33. 6.* 

And if ſhe marry another, the appeal is loſt for ever, thougk 
the ſecond huſband die before the year expires. H. P. C. 181, 
Semb. Dy. 88. b. 2 Tnft. 68. 7 

So if ſhe marry after judgment, ſhe cannot have execution, 
H. P. C. 181. 2 Inft. 69. 

So if the wife be eloped or divorced, ſhe cannot have an ap- 
peal. 2 Inf. 317. *x Med. 130. 2 Infl. 68S 

The huſband ſhall not have an appeal upon the death of his 
wife, but the heir. 3 Med. 157. 

There ſhall be no appeal by the ff. of Glo. 6 Ed. 1. g. upon 2 
death by miſadventure, or ſe defendendo. 2 Inft. 31). 


(A. 2.) For a Robbery. 


So a man, who is robbed, may have an appeal of robbery or 
burglary. 2 R. 3. 22. 6. | 


(2) To reconcile this with what is faid a few paragraphs below, and which is cet- 
tainty conſanant to the old law, we mull ſuppoſe the had returned and lived with 
her huſband at the time of his death; | 0 


RE #0: 


Or an appeal of larceny, if his goods are ſtolen, H. P. 
C. 184. - 

An appeal of robbery or larceny may be by a woman, as well 
23 a man. H. P. C. 184. 2 Lit. 68. 

By an infant. H. P. C. 184. 

By the maſter or ſervant, where the ſervant was robbed, 
H. 184. ä 

By ho ſurvivor, where the goods belong to ſeveral. H. 184. 

By him who had poſſeſſion of the goods, though he claims no 
property. 2 R. 3. 22 6. But he muſt have the poſſeſſion and 
not barely the charge, as a butler or cook, &c. 3 . 108. 
2 Haut. 246.“ 

But a villein ſhall not have an appeal of robbery againſt his lord. 
H. 184. | 

fad 6 executor or adminiſtrator, for the robbery of his teſta- 
tor, or inteſtate. H. 184. 

An appeal may be againſt the perſon who robs, though it be 
an infant or feme coverte, without taking notice of the huſband. 
2 Hawk. 247. 

Or if A. rob. B. and C. rob A. it may be by B. againſt C. St. 
P. C. 61. a. 

When reſtitution ſhall he awarded. Vide 2 Hawk. 249, 250.“ 


(A. 3.) For a Rape. 


So a woman raviſhed may have an appeal againſt the raviſher, 
vpon the //. W. 2. 34. 

Tho' ſhe be attainted ſhe may have the appeal after pardon, 
3 Hit. 215.“ 

The appeal ſhall be by the woman raviſhed. St. P. C. 61. 6. 

And if the be a feme covert, ſhe may ſue without her huſband, 
Bro, Rape 1, Cont. St. P. C. 61. a. „ Hawk. 253.“ 

Or the huſband and wife may join, Bro. Rape, 1. St. 
P. C. 61, N 

And by . 6 R. 2, 6. If the woman after the rape conſent to 
the — {95 her huſband ſhall have the appeal; if no huſband, 
her father; if no father, her next of kin may have it. 
H. P. C. 186. 

Nc her next of kin commits the rape, her next after him ſhall 
ve it. 

But a woman ſhall not have an appeal of rape, if before, or 
afterwards ſhe conſents to the raviſher. 2 /. 433. But tho' 
the conſent after, the king ſhall have the ſuit, Wept. 2. c. 34.“ 

So an appeal does not lie, for taking a woman, and marrying 


her contrary to the ff. 3 H. 7. 2. Hut. 3. 


Appeal of Mayhem. 
Vide Battery, (E. 4.) 


LI 3 (B) By 
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() By whom it lies. 


AN appeal ſhall be by the wife of the death of her huſband; 
and in every other caſe by the immediate heir male. Vd 
Ante, (A. 1.) | 

If the heir be an infant, he may be admitted to ſue by guar, 
dian, Mo. 461. 1 

And the infant himſelf cannot afterwards controul the pra. 
ceeding, in court, or out of court. R. 1 Sal. 176. %. 
2 Hawk. 240. and the authorities there cited, which ſeem con- 


trary,® ; | 
(C) Againſt whom it lies. 


N appeal lies againſt an infant. H. P. C. 185. 
- And againſt a monk, Oc. without naming his ſovereign, 

185. 

So againſt a wife, without naming her huſband. H. 183. 
St. .. 62. a. 

So againſt the huſband and wife, tho? it be for a rape; for the 
wife may be aiding. Bro. Rape, 2. 

So an appeal ought to be againſt all the principals and acceſſo- 
ries together ; for generally the plaintiff ſhall have but one ap- 
peal. St. P. C. 65. ö. K. 4 Co. 47. 3. 2 Inft. 385.* 

And therefore if he commences an appeal againſt A. and ſerve. 
ral other appeals againſt other perſons for the ſame felony, all but 
the firſt abate. Sz. P. C. 65. 6. 

Tho? the plaintiff be nonſuited in the firſt, after appearance, 
St. P. C. 65. ö. 

Or the defendant in the firſt be convicted, or acquitted. &. 


P. C. 65. b. 5 


But if A. be acceſſory in another county to a felony committed 
by B. there may be ſeveral appeals. St. P. C. 65. 6. Dy. 39. 
So if A. be acceſſoty after the year and day, and an appeal 
commenced. St. P. C. 65. b. ; 
So there may be an appeal againſt 4. as principal, and alſo az 
acceſſory. St. P. C. 65. b. | 
So againſt A. quad proditorid, & B. quod felonice murdraut, 
Cro, Car. 531. | | 


0b) At what Time it lies. 


DY the common law, an appeal lay only, where the appellant 
had made freſh ſuit to apprehend, and convict the felon. 
2 Inſt. 319. ; 
But, by the ff. of Glecefer, 6 Ed. 1. 9. An appeal ſhall not 
abate for want of freſh ſuit, if brought in a year and day after 
the fact done. 


Which 


r 


Which ſtatute is, by conſtruction, reſtrained to an appeal for 
the death of a man. 
And therefore, an appeal upon the death of a man may be 
within the year and day, though there be not any freſh ſuit, 


2 Iift. 320. 
Within a "uy and day after the death, though the blow was 


given before. 2 Inft. 320. 
And if any be acceſſory half a year afterwards, it may be with- 

in a year and a day after his being acceſſory. 2 If. 320. 

If the year commences the 1/ of Fanuary, it ö the 31/7 of 
December. 

But after the year, a new writ ſhall not be allowed, tho' the 
firlt was deſtroyed. R. 1 Sal. 177. 

And an appeal of robbery, &c. may "be brought two or three 
years afterwards, if there be freſh ſuit. H. © Ge 185. St. 
P. C. 62. b. 2 Hawk, 248.“ 

And what ſhall be freſh ſuit, ſhall be in the diſcretion of the 
judges. H. 185. ,*2 Hawk. 249.* 

So an appeal for a rape may be brought in a reaſonable time; 
for though by the . W. I. 13. by which rape was made only a 
treſpaſs, forty days are limited for the ſuit ; yet, when it was 
made felony by the ff. W. 2. 34. no time is limited for it. 
H. P. C. 186. 


(E) Jn what County. 


A' 1 muſt always be brought i in the county where the 
Im was committed. &. P. C. 63. a. Vide in action, 


1 therefore, for a death in Wales, it cannot be brought 1 in 
a county adjacent. R. Cro. Car. 247. 

If the ſtroke was in one county, and the death i in another, it 
ſhall be commenced in either of the counties, and tried by a jury 
of both. Sf. P. C. 63. a. 7 G. 2. a, R. Dy. 46. a. 

And now, by the /. 2 & 3 Ed. 6. 24. it may be commenced 
and tried in the county, where the party died. 3 Mod. 121. 

An appeal for a robbery ſhall be brought in the county where 
the party was robbed. St. P. C. 63. b. 7 Co. 2. a. 

And if the goods are afterwards carried into another county, 
an appeal for larceny may be brought there; but not for the rob- 
bery. H. P. C. 184. 7 C. 2. 4. 

If they be carried into divers counties, an appeal * larceny 
may be brought in either of them. 7 Co. 2. a. 

If a woman be taken in one county, and raviſhed in another, 
the appeal for the rape ought to be brought in the county where 
ſhe was raviſned. H. P. C. 186. 

Tho' the count mentions the taking in another county; for as 
to ſo much, it is ſurpluſage. St. P. C. 63. b. 
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An appeal ſhall be in the county where the offence was com, 


| mitted, though it be within the Cinque Ports. R. Yel. I2, Cra, 


(ar. 247. 
(F) Befqze whom. 


N appeal by bill may be brought in the county court, before 
the ſheriff and coroners. Vide ft, 3 H. J. 1. H. P. C. 111, 
Se. 64. 2 Inft. 420. Vide in Officer, (G. 5.) 

Who can only take and enter the appeal and count. 
2 Infl. 32. 33 | 

Then by certiorari directed to them, it ſhall be removed intg 
P, R. St. P. C. 6. 5. | | 

So it may be by bill before the juſtices of B. R. againſt any 
one in cuſtod”. mar.” or let to bail; for they are the ſovereign co- 
roners of the realm. H. P. C. 179. St. 64. 6, 2 Inft, 420. 
17 Ed. 3. 13. a R. Skin. 634. 

Or before juſtices of gaol delivery, agaizft any in the gaol be. 
fore them, or upon bail. H. 179. Sr. 64. b. 2 Inft. 420, 

And the appeal by bill ſuppoſes the party to be in cuſtody, 
1 Sal, 61. BY 25 

But if any of the appellees are not in gag), it ſhall be removed 
by certiorari into B. R. St. 64. by 

So if the juſtices of gaol- delivery do not determine the appeal, 
it may be removed. Kelg. go. 

So it may be before juſtices in Eyre, 

And by the /. W. 2. 29. Before juſtices of oyer and termi, 
ner. 2 Iuſt. 420. 7 

So before juſtices of niſ prive. 2 Int. 420. 

So by the /. 1 H. 4. 14. An appeal for a thing done 
qut of the realm ſhall be before the conſtable and marſhal, 
H. P. C. 180. 

But an appeal does not lie before juſtices of peace, Q, A. 65, 
a. Semb. 2 Inft. 420. | 

Nor by the f. 1 H. 4. 14. in parliament. St. 65, a. 

An appeal in the county, or before juſtices of gaol-delivery 
may be removed into B. R. by the plaintiff or defendant, by cer- 
tiorari out of chancery, or B. R. St. P. C. 70. a. 

The certiorari ought to be directed both to the ſheriff and co. 
roners. St. P. C. 70. a. 64. ö. | 

And ought to agree with the appeal in all reſpects. $!, P. 
C. 70. a. 55 


(G) How the Pꝛocee ding ſhall be, 
(G. 1.) By Writ. | 
N appeal ſhall be by writ, or by bill. H. P. C. 179. 
2 Inft. 420. | 


*And the writ is an original out of chancery returnable in the 
king's bench only. 2 Hawk. 232, 5 Bur. 26445 


A wiit 
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A writ of appeal by the wife on the death of her huſband. 
Vide Co. Ent. 57. 4. 2 Sho. 375 

By the heir on the death of his anceſtor. Cz, Ent. 5 3. ö. 56. ö. 

lod. 287. 
- writ of appeal on a robbery, burglary, or larceny. 

A writ of appeal ought to be general againſt principal and ac. 
cefſories without diſtinCtion ; for it ſhall be diſtinguiſhed in court, 
which are principals, which acceflories. St. P. C. 70. a. 

And it ſhall be againſt the principal and all acceſſories before or 
aſter, till the writ ſued ; for if there are ſeveral writs agaiaſt them, 
all but the firſt abate. R. 4 Co. 47. 6. 

*But it ſeems that the plaintiff needs not to count againſt any 
but thoſe who appear: vid. as to this matter, 2 Hawk. 266, 267.* 

So it may be againſt one for petit treaſon, and another for mur- 
der, in the ſame count. R. Fon. 425. Cro. Car. 531. 

But a writ of appeal ſhall not be againſt a man as acceſſory, 
without naming any principal, Semb. Dy. 133. 6. \ 

And upon this writ pledges muſt be returned, and if the ſheriff 
return, that he has not found any, they may be found in court. 
Raft. 46. *And they ought to be real pledges. Strange 855. 
Vid. 4 Mod. 287.* 

[If the writ runs guia A. fecit vos ſecur. Wc, inſtead of the 
uſual form / A. fecerit nos ſecur, c. and the ſheriff takes no ſe- 
eurity, and no pledges are given, the writ ought to be ſuperſeded, 
but B. R. cannot do it, Gaftell vid. v. Bambridge, H. 3 G. 2. 
Sr. 8544] (a) | 

The appellant has till the guarto die pot to appear. 4 Hd. gg. 
F Bur. 2798,* 


At the return of the writ, the defendant if he appears ſhall be 
brought to the bar, and then the appeal ſhall be arraigned by the 
zppellant's counſel in French, and afterwards read in Latin by the 
pecondary, and the appellee ſhall plead to it. x Sid. 324. 
2 Jon. 210. 1 Sal. 61, 64, | 

50 if only one of the appellees appear, and the others make 
default ; he ſhall plead. 

At the return the appellant may make a warrant of attorney, 
and afterwards appear by attorney, but the warrant ſhall be avow- 
ed by him in court in perſon, or proved by witneſſes. 2 Jon. 210. 
Vide attorney, (B. 5, 6.) 5 Bur. 2793- 

The defendant before plea may demand Oyer of the writ and 
return, 4 Mod. 288, *But this Oyer is not by having a copy, 
_ the ſecondary's reading. 5 Bur. 2793.* 

he appellee may have a ſpecial imparlance, to plead any 
ſpecial matter, if the court thinks it reaſonable, 14. [bid.* 

*And when he is brought up at the expiration of the impar- 
lance, and pleads by parol, he may have time, at the diſcretion 


| (a) Note; it ſeems by the caſe in Strange. that if there be any circumftance recited 
in the writ contrary to the truth of the fact which may be a good cauſe for ſuper- 
ſeding, the proper mode of proceeding is zu application to the lord chancellor, wie 


vagh; to grant a ſuperſedeos; 
| of. 
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(G. 3.) 
Plea in A- 
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of the court, to have his plea drawn up and delivered in form 


Id. 2798—but it muſt be entered as of the day when he pleads, 
1d. ibid. 

And if the ſheriff has not returned his writ, the court obliges 
him to make a return preſently. 2 Bul. 19. 


If the writ be defeCtive, the defendant may plead in abate. 
ment, but. may alſo plead over to the felony. Co. Em, 57. a, 
4 Med. 289. Or may omit pleading to the felony ; for it is well 
both ways. R. Sho. 47. Vide Abatement, (I. 10.) 

The plea in abatement ſhall be recited by the counſel in French. 
1 Sid. 324. Cre. El. 69. MOL 

After plea, there may be a day by dies datus, but not by in. 
parlance. 1 Sid. 325. | 

If the writ abates, it is peremptory, and the judgment ſhall 


be quod defendens eat fine die. G. nt, 57. as I Sid. 325, 


Carth. 56. 


And tho! the plaintiff have counted, he ſhall not proceed upon 


it; for the count depends upon the writ. 
If the defendant appear in perſon,” and afterwards plead by at- 
torney, and it be demurred to, and the cauſe adjourned, it will be 
a diſcontinuance. X. 1 Sal. 59. | | 

Vide Amendment, (2 C. 1.) + 


The defendant may plead another writ of appeal pending for 


the ſame felony, if the plaintiff has appeared on it.* 


*But he cannot plead a bill of appeal before the ſheriff and co. 
roner, before removal; but he may on removal by certiorari into 
B. R. if it appears by the record, nt the ſame plaintiff hath ap- 

ared and ſued it, as in praying proceſs, &c. 2 Hawk, 276.8 
For other pleas in abatement, ſee title Abatement.“ 


(G. 4.) By Bill. 


An appeal may be by bill before the ſheriff and coroners in the 
county court, and afterwards removed in B. R. Vide ante, (F.) 

So it may be commenced by a bill in B. R. aginſt him who is 
in cuſtodia mareſchalli, or out upon bail. Yide ante, (F.) 

If an appeal by writ abates, when he is in cited mar the 
plaintiff may afterwards proceed by bill. 

And it is no plea, that a writ is depending, Co. Ent. 59. 

So it may be removed by habeas corpus out of the Cinque Ports. 
2 Rol. 478. Nel. 13. | 

And after removal into B. R. the plaintiff may declare in appeal 
againſt the defendant in cuflod” mar”. 2 Rel. 478. 

So, if it come there upon a writ of appeal directed to the war- 
den of the Cinque Ports; for that was void. R. Cro. El. 695. 
Tel. 13. Co. Ent. 59. | $- 

But, if he had declared before juſtices of gaol delivery, &. 
before removal, he cannot declare de now in cuftedia mar,” K. 
+ | RIS C 

So, if the defendants appear at the return of the writ of appeal, 


mittitur 


the plaintiff cannot declare againſt them cufod” mar before a c- 


2 


& 2 1 & 


mittitur entred upon the roll, (whereby he would waive his writ 
which was abateable.) R. Cro. El. bog, 

And, if there be an appeal for murder or other offence againſt 
any one in ciſtod mar who is arraigned, pleads, and is tried in 
the ſame term, it will be well upon the declaration only, tho' a 
bill be not filed. R. 1 Rel. 536. JI. 15, 

So, if he be arraigned and plead the ſame term, tho” he be not 
tried. R. 1 Rol. 5 36. 1.20. Cre. Car. 532. Jon. 425. 

But, .if the defendant in an appeal appears, and is not ar- 


nigned till another term, there ought to be a bill filed. 1 Rel. 536. 


I, 29, Cro. Car. 532. ; | 
So, if he appears and pleads in the ſame term any plea, ex- 
cept not guilty, whereby an adjournment muſt be entred. N. 
O. Car. 532+ | 
If an appeal and an indictment are depending againſt B, at the 
ſame time, and the appellant be rcady to proceed; the court 
ought to proceed upon the appeal firſt. Ke. 10). 
Vide Amendment, (2. C. 1.) 


(G, 5.) Proceſs for Non-appearance. 


If the defendant in an appeal be not in cuſtody, nor appears, 
if it be an appeal for death before the coroner in the county, it 
ſhall be commanded to a ſerjeaſtt of the county, that he have his 
body at the next county; and if he is not found, an exigent 
ſhall iſſue againſt the * but it ſhall ceaſe againſt the ac- 
ceſſary till the principal be outlawed. St. P. C. 67. a. 

So in B. R. after the firſt capias returned, an exigent iſſues in 
an appeal for death. &. P. C. 67. a. 

But in an appeal for robbery there ſhall be two capias's before 
the exigent. Bid. : 

So, ſince the ff. 25 Ed. 3. 14. which in an indictment ſor fe- 
lony gives two capras's before the exigent, there ſhall be but one 
capias in an appeal for death; and two capias's before the exigent 
in another appeal. Sz. P. C. 67. a. Vide Indictment, (I.) 

If the ſheriff upon the capias returns, no pledges found, &c. there 
ſhall be an alias capias. Raſt. Ent. 46. 

If an appeal be removed into B. R. by certiorari, and the de- 
fendant does not appear at the return; the plaintiff ſhall ſue a 
capias againſt him, and ſo to an exigent without having a /cire 
faciar, St. P. C. 70. b. | 

So, by the ff. 8 H. 6. 10. if the appellee be named of another 
county, after return of the firſt capias, another capias ſhall be 
awarded to the ſheriff of the county, where he dwells, before 
the exigent iſſues. Vide St. P. C. 68. 

And, by equity, to the lord of the county palatine, or his 
leutenant, if the appellee dwells there. &. P. C. 69. a. 

The ſecond capias ſhall be returned in three or four months ; 
and if the ſheriff cannot find the appellee in his county, he ſhall 
make proclamation in two counties before return of the writ, 


J. 8 H. 6. 10: S EIS: 
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If appellees are outlawed, in error by both it ſhall not be re; 
verſed till both appear in perſon, and have a ſcire facias againſt 
the lords mediate and immediate. 1 Sid. 316. 

By the ft. V. 1. 14. an acceſſory in an appeal ſhall not be out. 
lawed, till the principal be attainted. St. P. C. 46. a. 2 Inf, 183, 

And therefore, in an appeal by writ, where it does not appear 
who are acceſſories till the declaration, and proceſs goes againſt 
all together; after exigent againſt the defendants, the plaintiff can. 
not declare againſt any of them as acceſſory. St. P. C. 70, a. 46. «, 

So, all the principals ought to be attainted before the ac. 
ceſſory be outlawed. 2 Int. 183. 

If the appellee be in cuſtody, when the appeal is removed into 
B. R. by certiorari, and the appellant does not proceed againſt 
him; the defendant may have a /cire facias againſt him, and if he 
be warned and does not appear, he thall be nonſuited. Ke, g1, 
St. P. C. 70. 5. Mod. Ca. 21g. 

If the appellee be in cuſtody of any ſheriff or gaoler, he may 


be brought up by habeas corpus, directed to ſuch ſheriff or gaokr. 


Str. 854. 5 Bur. 2645, 2648.“ 

So, upon two ſcire facias's and nichil returned; but without a 
ſeire facias againſt the plaintiff he cannot be nonſuited, becauſe he 
has no day in court. St. P. C. 70. ö. 1 Sal. 61. 


bo 
(G. 6.) Count. 


When the defendant appears, the plaintiff ſhall count againſt 
him in perſon. R. 1 Sal. 64. 62. 

If but one defendant appears, and the others make default, the 
plaintiff ſhall count againſt all. 4 Co. 47. 6. ; 
And upon appearance the defendants may be bailed. 1 Sid. 316, 

The court will bail in all cafes after an acquittal on an in- 
dictment, unleſs the judge be diſſatisfied with the acquittal, 
Str. 85 5.“ 

Buri is not of courſe to bail on an appeal; tho? the court will 
do it on any affected delay by the appellant in any ſubſequent 


ſtage of the proceeding. Id. 855, 856. 


And in an appeal by writ on the civil ſide, two bail only are 
required; but on the crown fide by certiorari, there muſt be four. 
1d. Ibid.* | 

If the defendant appears at the day of the return, the plaintiff 
ought to count againit him, though he does not return his writ. 
R. Raft. 46. | 

The plaintiff in an appeal for death may count againſt ſeveral 
upon ſeveral ſtrokes. &. P. C. 80. 6. 

So, in an appeal for-a rape againſt ſeveral, the plaintiff ought 
to charge all with the rape. bid. 

And, if it be brought upon the /. V. 2. ſhe need not count 
upon the ſtatute, &. P. C. 81. a. 

Otherwiſe, if it be brought upon the ff. 6 R. 2. 6. by huſband, 
father, . Did. 

But it is ſufficient to ſay, contra formam flatuti, without alledg- 
ing, that ſhe conſented to the raviſher. 1bid. Z 


— 


r 


The count in an appeal ought to have as much certainty, and 
exactneſs, as an indictment. 

And therefore, if the count does not ſhew the fact, with all 
the circumſtances as exactly as it might, it is bad: as, if it does 
not ſhew, that it was by a wound, in what part of the body, of 
what depth, &c. if it be deep, Wc, and that he died of the ſame 
wound within a year and a day. 2 If. 318. 

If the wound be at one day or place, and the death at another, 
and the count concludes, et fic at the firft day or place felonice 
murdravit, it is bad; for the felony is where he died. R. 
4 Co. 42. a, b. 2 Inſt. 318. R. Cre. El. 196. 

If the death was without wound, the count ought to ſhew with 
what weapon, and all the circumſtances as exactly. 2 ff. 318. 

If without, weapon, it ought to ſhew how, by poiſon, drown- 
ing, ſtrangling, &c. with all the circumſtances. 2 fl. 318. 

If the count be of a death by a wound ; he ſhall not be con- 
victed, if the evidence be of a death by poiſon, drowning, &c, 

2 Inft. 319. 

Ik it be by the couſin and heir, he ought to ſhew how he is 
couſin, St. P. C. 8 1. a. f 7 

80 in an appeal for burglary, if the count be burgaliter, it is 
dad; for it ought to be burglariter, or burgulariter. R. G. 39. b. 

In an appeal for robbery, it ought to ſhew the things of which 
he was robbed. S!. P. C. 81. 4. 

And an appeal for a rape ought to ſay, felonice rapuit. Did. 

So the count in an appeal ſhall abate, if the fact appears by the 
plaintiff's own ſhewing to be done by mifadyenture, or /e defen« 
dend. 2 Inft. 317. 

But, by the ff. Gloc. 6. Ed. 1. 9. an appeal does not abate as 
formerly, if the appellant count of the fact, the year, the day, 
the hour, the time of the king, the town where the fact was done, 
and with what weapon. 2 1n/t. 317. St. P. C. 80. 

And if it ſays, circa ſuch an hour it is ſufficient z tho? it cannot 
ſlay, circa ſuch a day, or year. 2 Inſt. 318. 4 Med. 290. 1 Sal. 59. 
Skin, 443» Cont. per three judges, 2 acc. 1 Bul. 82, 3. Dub. 
3 Mad. 158. 8 

And the preciſe day is not neceſſary; for he may be found 
guilty at a former, or ſubſequent day. 2 If. 318. 

80 it is not neceſſary to alledge the particular weapon; for 
proof of any other weapon is ſuſficient. 2 ft. 319. 

So, if the hour be omitted, it is not material. Sem. 
4 Med. 159. | 

8o falſe Latin in the count does not hurt. Semb, 4 Mod. 159. 
i Sal, 328. 

N x, dans, for dedit wulnus, being more certain, Semb. 
4 Mad. 290, 292. 1 Sal. 60. Skin. 443+ 

Or the venue alledged in parachia de D. and not in the town. 
Semb, 4 Med. 290. 1 Sal. 60. But afterwards R. cont. per 
three judges, Ponvell acc. 11 Ann. 1 Sal. 60. D. cont. per Tre- 


by, 3 Med. 1 58. 2 Int. 319, except whereat is in a city, where 


a pariſh is in nature of a town in the country, Dub. Carth. 17, 
Win, 554. 
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So the count is ſufficient, if it be againſt 4. who gave the 
ſtroke, and B. who was aſſiſtant; tho' the evidence be that B. 
gave the ſtroke, and A. aſſiſted him. 3 Med. 121, 1 

So ſurpluſage in the return, &c. does not hurt. R. Skin, p 83. 


(G. 7.) Pleas in Bar. 


N 
* 
< 
2 
1 
54 
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1 
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6. . To an appeal, the defendant may plead in bar of the felony, 
Not guilty. cf guilty. Cro. El. 69. : 

If there are ſeveral defendants they may join, et ſeparatim di- 
cunt quod ipſi non ſunt culpabiles, upon which ſeveral venire facias's 
ſhall be awarded. Co. Ent. 57.6. | 

If an appeal charge only for manſlaughter, a plea gued felaniam, 
et murdrum nom culp is well. X. 2 Cro. 283. Tel. 204, 

So the defendant ſhall plead nat guilty, tho it was ſe defendend,, 
Ec. for he cannot juſtify for death. 2 Inf. 316. WE: 

So, after a demurrer to the writ, return, and count over- 


ruled, he ſhall join ifſue. R. Skin. 554. 


(G.8.) So in an appeal of death, the defendant may join iſſue by 
N of battle. Cro. El. 69. Vide battle, (A. 1.) 9 25 | 
: Or one defendant may tender battle, and another plead ut 
- guilly. Cro. El. 69. 4 SHUT 
So in an appeal by a wife, for the murder of her huſband, the 
defendant-may plead, marriage to another huſband. Dy. 296. a. 


40. 9.) So the defendant may plead in bar, that he was formerly con- 
Auterfoirs witted of manſlaughter upen an indiftment for the ſame felony, and had 
manſlaugh- His clergy. R. 4 Co. 46. a. R. Kel. 94, Sc. 2 Cre. 283. 
ter, and had H. 24% PP 6: 24:8 
clergy Or, that he was cumvicted and prayed his clergy, tho) the court 

evould conſider whether it ſhould be allowed ; for the att of the court 

does not prejudice the party in a caſe of life. R. 4 Co. 46. 4. 

3 Inſt. 131. Co. Ent. 54. 5 Bur. 2801.* X. Kel. 94. cont. 

1 Sid. 316. 3 Med. 157. Dub. Carth. 16, 17, 18. 2 Sho. 375. 

Thoꝰ the conviction was after the appeal, if it be before the de- 
fendant is driven to plead. R. 4 Co. 47. | 

And if an appeal be ſued after conviction, and before judg- 

ment given by the court, it is not a cauſe for ſtaying judgment 

upon the indictment. Kel. 911. IS 

So the court cannot deprive him of clergy, to give advantage 

to the appeal. Kel. 106, 108. Cont. 3 Mod. 158. 4 Mod. 100. 

And if they do ſo, the conviction, and that he was ready to, 

demand his clergy, is a bar to the appeal. Kel. 107. 1 Sal. 63. 
5 Bur. 2801.“ 3 1 f 

But, by the ,. 3 H. 7. I. if a felon, murderer, or acceſſory be 

acquitted on an indictment, or the principal attainted, &c. the 

wife or heir may have an appeal againſt the perſons ſo acquitted, 

: or the principal ſo attainted, if they be alive and benefit of our 

2: | | ore 
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before not had. And the juſtices ſhall not diſmiſs him, but 
remit or bail him 'till the year and day be paſt. 

But he ſhall not be remitted or held to bail, if found guilty of 
manſlaughter; for that is not within the /. 3 H. 7. R. Kel. 25. 

And therefore, it is not a bar to the appeal, that the defendant | 
was indicted, if he be acquitted, for the ſame felony. H. 245. 

Or, that he xwas attainted, if he had not benefit of clergy. | 

Or, that he was convited by confeſſion or verdict; for the ft. 
j H. 7. allows an appeal, if he be acquitted or attainted, a fer- 
ei if he be convicted. R. 4 Co. 46. a. Semb. 1 And, 68. : 

Soit is not a bar, if the indictment upon which he was con- 
victed and had his clergy, was inſufficient, ;:and no judgment 
upon it. R. 40. 47. a. 2 Les. 160. H. 247. 

So, if there was a judgment, when that judgment is reverſed. 


H. 247. 
So the * ESO may plead, an Aras formerly brought againſt _ (6. ro.) 


hers for the ſame felony, 4 Co, 47. b. pa nat > 
a others for 
So the defendant may bund, auterfoits acquit for the ſame offence 100 the —2 fre 
upon an appeal, and vouch the record; for he ſhall not put his life | (8. 71. 
in jeopardy another time. St. P. C. 105. Auterfoits 
But, auterfoits acquit upon an indictment, is no plea. po — 
So, auterfoits acquit, pleaded to an indictment is not good, . 
where.the acquittal was for default of form, variance, &c. 2 


Mad. Ca. 168. 


So, a releaſe of the als of appeal. 
But, a releaſe of ations real and perſonal, is no plea. 2 Rel. 4 * — 12.) 
*But a releaſe of all manner of actions is a good pleaz ſo of gien, 
all ations criminal or. mortal, or concerning eas of the crown. of appeal. 
3 Inſt, 287. 5. 288. 4.“ 
80, if after an appeal againſt a man acquitted upon an indict- 
ment, a releaſe be given ta him, he cannot be diſcharged without 
pleading the releaſe; or if the plaintiff be nonſuited upon the op. 
peal, . Med. Ca. 219. a 
The defendant in an appeal ought to plead i in perſon, and not 
by attorney. D. 3 Mod. 268. Vote Attorney, (B. 6.) * 
A plea in an appeal cannot be amended, though before iſſue, * | 
or demurrer, 4 Mod. 158. 
If the plaintiff reply to the plea on an appeal, where the de.” | 
ſendant pleads a matter triable by the common law, and alſo to 
the felony, he ought to conclude alſo to the felony, otherwiſe it 
vill be a diſcontinuance. 3 Leo. 268. 
But he need not, where the defendant pleads ne unquet ace 
* a6 which is not triable by the common . law. R. 
268. . 


fe 


(C. 13) _ 
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(G. 13.) Iſſue. 


It the iſſue be joined in an appeal, and the plaintiff does ng 

pray the inqueſt, the defendant may by proviſo. St. P. C. 71. 5. 
If there are ſeveral defendants there may be ſeveral, or only one 

* Facias, for doubt of challenge. R. Cro. Car. 5 za. 
one 425. 

The Tue may be joined to be tried by the country, or by bat: 

tle. Dy. 120. Vide battle, (A. 1.) 


It ſhall not be tried by ui privee Dy.-46. a. 


- FIf the appeal is in London, it muſt be tried at nf priut; for 
the citizens are not to be brought out of the city. Cafe 
vid. v. Bambridge, H. 3 G. 2. Str. 854.) 

If at the trial the defendant makes default, the inqueſt ſhal} 
not be taken by default; but if the defendant appeared upon the 
capias, 2 capias de novo ſhall be awarded; if upon the exigent, an 
exigi facias de novo, St. P. C. 70. b. | 

Iflue ſhall be joined at the bar in Frerich, and immediately 
thereupon, a venire facias. 1 Sid. 325. : 

The venire mult bear teſte tlie day iſſue is joined, but it is not 
a diſcontinuance if it is not taken out and made returnable, the 
ſooneſt that may be. Caſtell vid. v. Bambridge, H. 3 6. 2. 
Str. 854.] N 

When the jury appear, the appeal and the ſeveral iſſues ſhal 
be read to them. 1 Sid. 325. ; | | 

The plaintiff ſhall give evidence firſt to the plea in abatement, 


and afterwards to the felony. 1 Sid. 325. 


And the evidence on both ſides ſhall be upon oath. 1 Sid. 325. 

[The record of the acquittal of the appellee on an indictment, 
is no evidence on the trial of the appeal. Cafell vid. v. Bans 
bridge, H. 3 G. 2. Str. 854] 


(G. 14.) Nonſuit, or Verdict. 


If the jury give a verdict ſor the appellee upon the iſſue in 
abatement, they ſhall not give a verdict upon the felony. R. 
1 Sid. 325. 5 

But if they find for the plaintiff, then they ſhall anſwer as to 


the felony. 


And the jury may find the defendant in an appeal for murder, 
guilty of manſlaughter. R. 1 Sid. 325. Dy. 261. 4. Mo. 407. 
2 Rol. 461. | 

But the jury are not compellable to find the manſlaughtyr, bit 
may find not guilty. Cv. Al. 276. 

If the plaintiff be nonſuited after appearance, it ſhall be pe- 
remptory. Co. L. 139. a. R. 1 Sid. 32. 22 Af. pl. 97. 

Otherwiſe before appearance in proper perſon, Dub. 1 $id: 32. 
Cont, Cro. El, 605. | 

But after a verdict which finds the defendant guilty of man- 
ſlaughter only, the plaintiff cannot be nonſuited. R. Md. ws 
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And, if the plaintiff appears by attorney, when he is not de- 
manded, it is not a diſcontinuance, but the act of the attorney 
{all be void, if the defendant will; but if he be demanded at 
any day, and does not appear in perſon, he ſhall be nonſuired. 
R. 4 Mod. 100. 

If the plaintiff be not ready at any day when he is demandable, 
he ſhall be nonſuited. 

if the guardian, or attorney, is not preſent, when admitted by 
them. 


And tho' he be ſick, the court cannot give a longer day. 
Lat. 173. | 

If the plaintiff be nonſuited or releaſes, the king may proceed 
acajnſt the detendant upon the ſame record. Med. Ca. 219. 
Dy. 120. 6. 

50 if the plaintiff die before verdict. 2 Leo. 83. 

Otherwiſe, if after verdict, and before judgment. 2 Leo. 83. 

So, if the plaintiff be barred upon a demurrer. Dy. 121. 

[If the appellee is acquitted at %% privs in Londen, the chief 
juſtice will not proceed on fat. Weſtminſter 2. c. 12. againſt the 
appellant, tho” in court; but application muſt be made above, or 
by writ of conſpiracy. Caftell vid. v. Bambridge, H. 3 G. 2. 
Str, 854-] Vid. 2 Hawk. 285, et infra, where this ſubject is 
handled at full length, and with great perſpicuity and ac- 
CUracy,* 


(G. 15.) Judgment, 


The judgment in an appeal of murder ſhall be, quod /uſpenda- 
fur, Cc. Co. Ent. 60. 5. 2 Inft. 183. 3 Ii. 212. 

And the ancient law was, that the wife, and all the blood 
of the party flain ſhould draw the defendant to execution. 
3 Infl. 131.“ 

But if the defendant be found guilty of manſlaughter, and has 
his clergy 3 the burning is not part of the judgment, and there- 
fore the king may pardon it. Hob. 294. Dub. Cro. El. 632, 
682, | 

So in an appeal of robbery, after clergy allowed, he ſhall be 
delivered to the ordinary. 2 KR. 3. 22: 6. | 


(G. 16.) Conviction in an Appeal may be pleaded to an In- 
dictment. 


If the defendant be convicted in an appeal for felony, and is 
alterwards indicted for the ſame felony, he may plead this con- 
"tion in bar of the indictment: as, in an appeal for the death of 
a man, if he be found guilty of homicide, and has his clergy; 
if he be afterwards indicted for murder, the former conviction 
will be a bar. R. 4 Co. 40. 4. 

So, a conviction in an appeal for burglary is a good bar to an 
udictment for the ſame felony. X. 4 Co. 39. 6. 
Vol. I, M m Other- 
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Otherwiſe, if the count in an appeal be diſcharged for in. 
ſuſficiency. R. 4 Co. 40. a, 


Appeal from the Admiralty. 
Vide Admiralty, (G.) 


Vide Chancery, (2 O. 2.) 


Appeal from D2der of Removal of a Pauper, 
Vide Fuftices of Peace, (B. 74.) 
Appeal to Parliament. 
Vide Parliament, (L. 7, 9.) 
Appeals to the Pope. 
Vide Popery, (A. 3.—B. 2.) 
Appeal in Eccleſiaſtical Courts. 
Vide Prerogative, (D. 13, &c.) 
APE A A c . 


Vide Pleader, (B. 1, &c.)—Appeal, (G. 5.)—Chancery, 
(T. 1, 2.)—Retorn, (E. 6.) 
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A PPURTENAN I. 


(A) Appendant, and Appurtenant. 


Thing appendant is that, which beyond memory has be- 
longed to another thing more worthy, which agrees with 

it in nature and quality. Co. L. 121. . 
8 A thing 


„„ 


„ 


APPENDANT and APPURTENANT, 


A thing appurtenant is that, which commences at this day. 


C. Le 121. l. 
As, if a man at this day grant eſtovers, common, Cc. for an 


houſe, or beaſts within the manor of another. 1 Vent. 407. 

If a thing, which may be appendant or appurtenant had al- 
ways paſſed with the manor to which, &c, by the words, cum 
ertinentiis, it muſt be taken to be appendant. 1 Rol. 230. J. 27. 


Vide Grant, (L. 9.9 


(B) What Things may be ſo. 


(B. 1.) A Thing Incorporeal to a Corporeal. 
ND therefore, a thing incorporeal may be appendant or 


appurtenant to a thing corporeal; as, an advowſon, vil- 
lein, common, Cc. may be appendant to a manor, houſe, or 
land, Co. L. 121. b. 1 Kol. 230. J. 36. 4 G. 37. a. R. 
Pl. Cam. 170. | 

So eommon of turbary, eſtovers, c. may be appendant to 
an houſe. Co. L. 121. 6. 

So common for beaſts /evarit and couebhant may be appendant to 
a cottage; for that has a curtilage. R. Mod. Ca. 114. 

So, common for beaſts ſans nombre. Semb, Mod. Ca. 114, 
115. Vide Common, (B.—C.) 

So an advowſon may be 2ppendant to a manor, caſtle, houſe, 
or land. Ca. L. 122. a. 1 Rel, 230. J. 10. Vide Advewſon, (B.) 

So, a leet to a manor. 1 Kol. 230. J. 37. 

So, 4 hundred, rent, Cc. to a manor. 1 Ro. 230. J. 40. 

So, a foreſt to a manor, honour, or caſtle. Pal. Go. 

80 a vicarage may be appendant to a manor, rectory, Cc. 


1 Rel. 231. J. 5. Vide Efgliſe, (H. 2.) 


(B. 2.) Or, Vice Verſa. 


So a thing corporeal may be appendant to an incorporeal; as, 
land to an office. Co. L. 121. b. 1 Rol. 230. J. 45. Hi. 
Cm. 169. a. 4 Co. 37. a. | 

To an office of inheritance only. Dav. 34. 4: 

Or, to an hundred. R. 1 Rol. 231. J. 15. 

50 one thing may be appendant to another, tho? it be in another 
county; as, an advowſon to a manor, Cc. in another county. 
t Rel. 230. J. 52. : 

What things paſs by a grant cum pertinentiit. Vide it 
Grant, (E. g.) 


(B. 3.) To what Thing the Appendancy ſhall be. 


An advowſon is appendant to the demeſnes of the manor, not 
to the rent or ſervices. Co. L. 122. a. 1 Nal. 230. J. ts. 

And, if it be appendant to the manof of A. to which the ma- 
hor of B. eſcheats, it continues appendant only to the manor of 


4. 1 Rel. 230. J. 17. Co. L. 122. 4. 
M m 3 80 
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APPENDANT and APPURTENANT, 


So common of turbary, or eſtovers, is appendant to an hoyſs 
where they ſhall be ſpent, not to land. Co. L. 121, b. 

So a feat in a church is appendant to an houſe, not to land. 
Cor 7 oa 122. d. 


(c) What Things cannot be fo. 


OBESE per, tear Gore wa 


UT a thing appendant, or appurtenant, ought to agtes 
with the thing, to which it is appendant or appurtenant in 
nature and quality ; and therefore, a thing corporeal cannot he 
appendant to a thing corporeal. Co. L. 121. b. 1 Rl, 236, 
I. 34. 4 Co. 36. b. | | 
As, land cannot be appendant to other land. 1 Rel. 230, . 50, 

Nor, to a meadow, or meſſuage. Pl. Com. 170. b. 

So a meadow cannot be appurtenant to a paſture, nor a paſture 
to a wood. Pl. Com. 170. b. | 

And preſcription does not make a thing appendant, which does 
not agree in quality with the other. R. 4 Co. 36. b. 

Nor, generally, a thing incorporeal to another incorporcal. 
1 Rol. 230. J. 30. 4 Co. 36.6. 

As, one advowfon to another advowſon. 1 Rel. 23 1. J. 12. 

A warren to a leet. P/. Com. 168. 6, 

A leet to a hundred. P/. Com. 168. 6. 

One office to another. PI. Com. 168. 6. 

Nor, an advowſon to the rent or ſervices of a manor, Sav. 105. 

So a thing ſpiritual cannot be appendant to a thing temporal : 
as, tithes to a manor. R. 2 Co. 45. 6. 

Nor, a thing temporal to a thing ſpiritual, or eccleſiaſtical : as, 
a leet to a church, or chapel, Co. L. 121. b. 4 Co. 37. a. 

So, a thing incorporeal cannot be appendant to a corporeal, 
which does not agree with it in nature; as, common of turbary 
cannot be appendant to land, but to an houſe where the turfs are 
to be ſpent. 4 Co. 37. a. 

Feet things, which cannot be directly appendant or appurte- 
nant to another thing, may be claimed mediately; as, if a man 
preſcribe, that all thoſe whoſe eſtate he has in ſuch a manor, have 
paid ſo much to the parſon for tithes, and for this reaſon took the 
tithes within the manor, it is good. X. 2 Co. 45. as 

That all thoſe, whoſe eſtate he has in the hundred, Cc. have 
had a leet. Co. L. 121. a. | 
That all in ſach an office have conſtituted ſuch an officer, 

1 Rol. 230. J. 47. 


OD) Appendancy, how deſtroyed. 


F a thing appendant or appurtenant to another be granted 
by itfelf, without the thing to which, &c. the appendancy 1s 
deſtroyed, and that which was appendant becomes in groſs. 


50, 


' Vide Copyhold, (. 


APPENDANT and APPURTENANT. 
So, if the thing to which, &c. be granted, ſaving the thing 


appendant or appurtenant, 

As, if an advowſon appendant be granted, without the manor 
to which, &c. or the manor, ſaving the advowſon. Vide Advow- 
75 B. | 
þ 1 0 there be a grant by a huſband ſeiſed in right of 
his wife; this makes a ſeverance ſo long as the grant ſtands in 
force. 

So, if the grant be for life, this makes a ſeverance during the 
life. 1 Rel. 233. J. 10. 

So, if a man preſent to an advowſon appendant, as to an ad- 
vou ſon in groſs ; this makes it diſappendant. 1 Rol. 232. J. 48. 

So, if a manor, c. to which wait, eſtray, or other franchiſes 

are appendant come to the king by purchaſe, or eſcheat, they are 
reunited to the crown ; and if the manor be afterwards granted, 
without expreſs words, or adeo plene, &c, they do not continue 
appendant. Co. L. 121. 6. 
If a thing appendant be ever ſevered, it ſhall never afterwards 
be appendant : as, if the king grant a manor, except the advow- 
ſon, to B, who regrants the manor with the advowſon to the 
king, and the king afterwards grants the manor and advowſon to 
C. the advowſon continues in groſs. 2 Med. 2. 


AF EOLINT ESSE 
Vide Chancery, (2 F. 1, &c.)—Uſes, (N. 11, &c.) 
-APPORTIONMENT, 


Vide Chancery, (2 E.—4 N. 5.)—Suſpenſion, (E.—G.) 


r 


Vide Fuſtices of Peace, (B. 53, &c.)—Ley, (D. 1.) London 
Pee of (N. 2 5. 7 15 / 


APPROPRIATION. 
Vide Advouſon, (D. 1, &c.) 


a PF PRO Ts 
Vide Juſtices, (V. &c.)—Offcer, G. 6.) 
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AE BIS IL A\MD I F., 


(A) Arbftrament, TUHat. 


A N arbitrament is the judgment, or deeree of perſons elected 
| £ by the parties, to arbitrate of the things ſubmitted to 
em. 


. 
i 4 
iN 

$ 

; * 
* 
* 

3 

« 
$8 


And five things muſt concur to it. 1. Matter in controverſy, 
2. A ſubmiſſion. 3. Parties to the ſubmiſſion. 4. Arbitrators, 
5. Giving up the award. Dy. 217. 2. Hard. 44. 


(B) Who map be an Arbitratoz, 


N arbitrator bein ga judge elected by the party, every one, 
capable of making an arbitrament, may be an arbitrator, 


(c) Who not. 


UT a perſon of non ſane memory cannot be an arbitrator, 
Nor, a perſon, who by nature, or accident, has not dif. 
cretion. 7. Symb. 163. 5. 

Or, an infant. Ibid. 

Nor, a perſon, who is not ſui juris: as, a villein. Bid. 

Feme covert. Ibid, 

Nor, a perſon dead in law: as, a monk, or other man pro- 
feſſed. Ibid, | | 

A man attainted of treaſon, or felony. Bid. 

So, an arbitrator ought to be indifferent; and therefore, an 
award, made by corruption, or undue means, ſhall be avoided in 
equity. Vide Chancery, (2 K. 2. &c.) 

| So the party himſelf cannot be an arbitrator in his own cauſe. 
Hard. 44. R. cont. 4 Med. 226. 

And, by the ff, 9 & 10 V. 3. 15. any arbitration or umpirage | 
procured by corruption, or undue means, (tho the reference was | 
by rule of court,) ſhall be void and ſet aſide by any court of law | 
or equity, ſo as complaint of ſuch corruption, or practice be 
made in the court where the rule for ſubmiſſion is made, before 
the laſt day of the next term after ſuch arbitration or umpirage, 


(D) Submiſſion. 
(D. 1.) How it may be made. 


'F* HE ſubmiſſion to an arbitrament may be by an indenture, 
with covenants to ſtand to the award of ſuch perſons. 
2 Med. 93. „ * 

Or, by an obligation, with a condition to the ſame effect. 05 1 


ARBITRAMEN T. 


Or, by ſeveral obligations; for if A. give an obligation to B. 
and C. another, the ſubmiſhon appears upon all. Cro. Car. 433. 

go, there may be a ſubmiſſion by pars; and an aſſumpſit lies 
for non-performance of the award. Fide in Action upon the Caſe 
100 Aſſumpſit, (A. I ) Vide peſt, (I, I, 3. 

80, there may be a ſubmiſſion by ſeveral, tho? one or two only 
re bound to ſtand to the award; and the others, who are not 
bound, may have an action for the non-performance of the 
award. 1 Kal. 249. J. 35. 

So, if a bond of ſubmiſſion be made to A. and B. and it ap- 

ears that A. was a truſtee for B. and the condition mentions 
the arbitrators to be elected only on the part of A, yet here is a 
ſubmiſſion by B. alſo. R. Lut. 576. 

So, there may be a ſubmiſſion to ſtand to the award of four, 5 
that an award be made by all, or three of them ; and an award by 
three will be good. R. Ms. 849. N. 2 Cre. 278. 

So a ſubmithon may be by rule of court. 

Or, by conſent at the aſſizes, afterwards made a rule of court, 

Ray. 35. 1 Sid. 54. 
And, by the /. 9 & 1o V. 3. 15. all perſons defiring to end 
ſuits, Cc. (for which there is remedy only by perſonal action 
or in equity,) may agree, that their ſubmiſſion to the award or 
umpirage of any perſons be made a rule of any of the king's 
courts of record: and may inſert ſuch agreement in the con- 
dition of the bond, Sc. whereby they ſubmit : and on affidayit 
thereof by one of the witneſſes thereto, a rule of court ſhall be 
made, that the parties ſtand to the award of the ſaid arbitrators. 
And if the party diſobey the award, on motion the court ſhall 
iſue proceſs of contempt, which ſhall not be ſtopt by any other 
court of law or equity, unleſs on oath it appear the arbitrators 
miſhehaved themſelves. 

The ſubmiſſion ought to be made a rule of court. 

This ſtatute, which limits the time of complaining againſt 
awards to the laſt day of next term, does not extend to ſuch as 
are made in purſuance of a rule of nt prizs, but only where the 
ſubmiſſion is by obligation: and nothing is a ground within that 
_ to ſet aſide an award but corruption in the arbitrators, 

r. 301. * 

A motion, that an award ſhould be referred back to the ſame 
arbitrator to reconſider it, on the ground that he had not ſufſi- 
cient materials before him when he made it, muſt be made be- 
fore the 14% day of the next term, after ſuch award made ac- 
cording to this ſtatute, altho* the arbitrator be not charged with 
corruption or undue means. 2 Term Rep. 781.“ 

The court will compel a witneſs to a ſubmiſſion to arbitration, 
to make afhdavit of the execution, in order to make a rule of 
court, Clark v. Klwick, Sir. 1. Barnes 58.] 

A ſubmiſſion may be made a rule of court, on motion of one 
party, and producing the bond executed by the other. Barnes 55.] 
It may be made a rule of court, tho' no part of the condi- 
lon, only a memorandym ſigned before execution of bond. Lid. 
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And if the ſubmiſſion be by rule of court, the court wil 
oblige performance, without making the award alſo a rule «x 
court. Per Holt, 1 Sal. 71. Semb. cont. B. R. H. 232.“ 

[A conſent in the ſubmiſſion bond to make the award a rule 
of court, will not warrant the court's interpoſing; the ſubmiſ 
fion muſt be made a rule of court. Harriſon v. Grundy, H. 
16 G. 2. Str. 1178. ] | 

[To bring a ſubmiſſion within fat. 9 & 10. W. 3. c. 15, it 
muſt be confirmed by .rule of court prior to making the award, 
Spetigue v. Carpenter, T. 1735, 3 P. V. 361.) 

If a bond ſays, and if he conſent to have the ſubmiſſion a rule if 
court, it is a ſuihcient conſent. 1 Sal. 72, | 

If the party does not obey an award by a rule of court, an 
attachment ſhall be granted againſt him, if he does not ſhew 
cauſe to the contrary upon notice, upon which he ſhall be im- 
priſoned for his contempt. Sf, 9 & 19 V. 3. 15. Dub, 
Ray. 35. 1 Sid. 452. R. 1 Sal. 83. 

[A parol award may be enforced by attachment, Barnes 54. 

TThe court will not ground an attachment for non-perform- 
ance of an award on the affirmation of a quaker, for it is a cii- 
minal proſecution within 7 & 8 V. 3. c. 34. Robins v. Say- 
ward, T. 7 G. Str. 441«] 

And he muſt obey it, tho it be defeCtive in other reſpects; 
unleſs it be made by practice, or corruption, or be irregular, 
I Sal, 71, 73, 83. 

[If the ſubmiſſion is by obligation, the award muſt be com- 


plained againſt, before the end of the next term, but not ſuch 


awards as are made in purſuance of a rule of nf privg. Ander- 
fon v, Coxeter, P. 6 6. Str. 301.] 

Nothing but manifeſt corruption in the arbitrators, is good 
ground within fat, 9 & 10 V. 3. for B. R. to ſet aſide an 
award, Lid. 

[ Objection to an award in point of law, cannot be made 
after firſt term, and attachment goes. Barnes 55.] 

[After ſecond term, if for corruption or ill practice; but if 
the objection ariſes on the face of award, at any time. Barnes 

6.] | | 
: [An award cannot be ſet aſide but for fraud or corruption in 
the arbitrators, not for not being final or mutual, or other de- 
feas appearing on the face of it; but in ſuch caſe, the court 


will not grant attachment for not performing it. Hutchins v. 


Hutchings, M. 12 G. 2. Andr. 297. ] 

And it ſhall be conſtrued according to the intent, tho' the ex- 
preſſion is nat ſo exact. 1 Sid. 54. 

If he does pot obey an award, where a verdict is given for 
ſecurity, the plaintiff may take judgment, or have an attachment. 
1 Sal. 84. 

If a ſtranger defeats an award made by rule of court, an at- 
tachment lies againſt him. Sal. 596. - 


So, if the party has not ſatisfaction, tho' he proceeds by way 


of contempt, he may alſo proceed upon the bond. 1 Sal. 73+ 


Yet an award upon a ſubmiſſion made a rule of court purſu- 


ant to the .. 9 & 10 V. 3. 15. may be avoided for other de- 


fects, 


f. 
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feds as well as corruption; otherwiſe judgment will be one 
way when given upon a bond, and another way when given 
upon a rule of court. R. in B. R. Paſc. 6 Ann. 


charges, without any bill delivered, before making their award, 


+ ſhall be ſet aſide. Shephard v. Brand, T. 7 G. 2. B. R. 


H. 53. | 

if Nee be a ſubmiſſion generally at the aſſizes, upon the trial 
of a particular action, yet the arbitrators may determine all 
other matters between the parties. Per C. B. Paſ. 6 Ann. 

If a reference be agreed, a ſtay of proceedings ſhall be conſe- 
quent. Per Toiſden, 1 Mad. 24. 

And, if there be an action upon a bond, for non-perform- 
zuce; it will be a good. breach, that he proceeded to execution. 
K. 2 Jon. 134. 

So, if one ſerve a ſulpæna upon the other after a ſubmiſſion by 
rule, it will be a breach. 1 Sal. 73. 

But, non-performance during conteſt is no contempt. 1 Sal. 
50 if any part of the award be impoſſible, for the non- per- 
formance of ſo much no attachment goes. 1 Sal. 83. 

When an award ſhall be confirmed, or avoided in equity, 


ide in Chancery, (2 K. 1, Kc.) 


D. 2.) By whom it may be made. 


Every one capable of making a diſpoſition, or a releaſe of his 
right, may make a ſubmiſhon to an award. 

But an infant cannot ſubmit to arbitrament; for his ſubmiſ- 
fion is void. 1 Rel. 208. J. 5. 

Yet if an infant and a man of full age join in a ſubmiſſion, it 
is good; for tho' the infant cannot be obliged to ſtand to it, 
yet his ſubmiſſion is only voidable, and he may agree or diſ- 
agree, to the award at his full age. R. Lat. 207. 1 Fon. 165. 
Dub, 3 Lev. 17. Semb. 1 Rol. 730. J. 7. 

And a father may be obliged, that he and his fon an infant 


ſeall and to an award; and ſuch obligation binds the father. 


Semb. Lat. 207. 

And therefore, if the father pleads to the obligation, that his 
ſin was within age, it is no bar. R. 3 Lev. 17. 

So a father may ſubmit for him and his ſon, and it is good for 
the ſon. Semb. 1 Lev. 139. 

90 a feme covert cannot ſubmit herſelf to an award. 

But the huſband may ſubmit, for him and his wife. Sti. 351. 

So, if the huſband only ſubmit, it is ſufficient for a debt due 
from the wife as executrix or adminiſtratrix; for the huſband is 
chargeable with it by the intermarriage. R. 1 Ral. 246. J. 
5 10. 

90, if there be a ſubmiſſion by the huſband only for a leaſe 
for years, which his wife has as executrix; and this binds the 


vile after his death. 1 Rol. 245. J. 50. 
| Or, 


If the arbitrators take money of one party alone for their | 


. ———— —— — 
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4 Or, for a debt upon a bond made to his wife before cover. 
34 ture. Mar. 77. 

4 So, if there be a controverſy between A. of the one part, ard 
7 B. and C. of the other; and B. ſubmit for himſelf and C. and 
| ; there be an award, that B. ſhall pay, &c. this is good, tho? C. be 
= a ſtranger. R. 1 Rvol. 244. J. 20. 

24 So, if B. ſubmit for Himſelf and his partner; and the award is, 
7 that B. pay. X. 2 Mad. 228. 

"A So, if B. ſubmit, as the attorney of C. B. ſhall be bound. þ, 
9 I Sal. 70. Shin. 69. 

Y 

p (D. 3.) What Things may be ſubmitted. 


All perſonal actions and things of an uncertain nature may be 
determined by arbitrament. | | 

8o a debt on a ſpecialty or record, tho' certain, may be ſub. 
mitted among ff other things, 1 Lev, 292. 

But freehold, or inheritance of lands cannot be determined by 
arbitrament. 1 Rol. 242. J. 10. 

And therefore, there cannot be a partition by an award; for 
freehold does not paſs without livery. R. 1 Rel. 242. l. 16. 
So the intereſt of an eſtate for years cannot be transferred by 
an award; for it is a chattel real. 1 Rol. 242. J. 20. Senb, 

cont. Dy. 183. a. in marg. 2 Leo. 104. Cro. El. 223. 

Nor, a thing certain; as, a debt upon bond, by itſelf. 1 Le, 
292. 
Or, a debt upon record; as, arrears of an account found be. 
fore auditors. 

But an award may be made of the arrearages of a rent re. 
ſerved upon a leaſe for years. 1 Rel. 242. J. 25. 

So, if a man be bound to ſtand to an award, and the arbitra- 
trators make an award, that land ſball be conveyed ; if the party 
refuſes the conveyance, he forfeits his obligation. 1 Rol. 244, 
„ 
So, if an award be, that one ſhall pay ſo much in ſatigfaction of a 
ſpecialty; tho' the ſpecialty is not thereby diſcharged, yet if he 
commence an action upon the ſpecialty afterwards, he forfeits his 
obligation, R. 1 Rel. 243. J. 15. 2 Cre. 447. 


* 


(D. 4.) To what Things a Submiſſion extends. - 


If there be a ſubmiſſion of all actions and complaints ; cauſes of 
action are ſubmitted, 1 Rel. 245. J. 20. 

If, of actiont perſonal, ac ſectis et querelis, actions real are 
ſubr it ed. 1 Rol. 246. 30. (a) | 

If there be a ſubmnillion of all matters between them two; an 
action by one of them, and his wife againſt the other, is not 
ſubmitted R. 1 Rol. 246. J. 15. 


(a) Nete; The difference between theſe caſes is in the word @c, which in the fir 
15 


prevents the word perſonal from applying to the following words. 


AK. & 1. RA: HR 0: 


If, of all demands ; title to land is ſubmitted, Semb. Kel. 99. 5. 

If, of all debts; ſpecialties and judgments for them may be re- 
leaſed, R. 2 Sand. 190. 

If, of all differences; all demands may be releaſed, 

But by a ſubmiſſion of all actions, cauſes of action are not ſub- 
mitted. 1 Rol. 245. J. 20. | 

By a ſubmiſſion of ations perſonal, ſuits and complaints, actions 
real are not ſubmitted ; for perſonal refers to the whole. 1 Rl. 

6. J. 25. (a 
"By a 22. by A. and B. of the one part, and C. of the 
other, of all matters betaween them, an action by A. alone againſt 
C. is ſubmitted z for it ſhall be taken diſtributively. R. 1 Nol. 
246. J. 20. Semb. Lut, 1628. 

By a ſubmiſſion of A. of all matters, a debt, due from the 
wife of A. as executrix, is ſubmitted, R. 2 Cro. 447. 

[If All matters in difference are ſubmitted, it extends to a de- 
mand as executor, £[letſon v. Commins, M. 14 G. 2. Str. 
1144. 

by : ſubmiſſion to A. who orders a leaſe; it does not extend 
to payment of rent upon the leaſe. Mo. 3. 

[On a rule of reference to three jurymen, they may award a 
ſum certain for caſts, and the court cannot take notice of it, 
unleſs they are exceſſive, *and then only as an evidence of ſome 
undue practice. B. R. H. 53.* | 


(D. 5.) When a Submiſſion may be revoked. 


If there be a ſubmiſſion to an award, it may be revoked be- 
fore the award made. Semb. 1 Sid. 281. 

If two ſubmit on one part, and one on the other; one of 
thoſe two may revoke without the other. 1 Rel. 331. /. 16. 

If there be a ſubmiſſion by a feme ſole, who marries before an 
award made, 1t will be a revocation, 

So, if the woman and B. ſubmit on one part, and the 
woman marries ; it will be a revocation as to B. alſo. R. 1 Rol. 
331. J. 45. Jon. 388, 

But, if there be a ſubmiſſion, and a bond is given to ſtand to 
an award; if the obligor revoke, he forfeits his bond. 1 Rel. 
331. J. 15. 8 C. 82. a. 

8o, if a ſubmiſſion be revoked; it is of no avail till notice of 
the revocation to the arbitrators. R. 1 Rol. 331. J. 40. 

Yet, if the revocation is by marriage, they ought to take no- 
tice, R. 1 Rol. 33 1. J. 48. 

If the arbitrators are made commiſſioners by order of the 
thancery to determine the difference, it is no revocation of the 
ſybmiſhon of the parties. 1 Rol. 331. J. 35, 


(E) 
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E) award. | 
(E. 1.) What ſhall be a good one. 
8 WARDS ſhould be conſtrued liberally and favour. | 
| It muſt be [ ably. Hawkins v. Colclough, P. 30 G. 2. 1 B. I.. 
purſuant to 274.7 | 


pg} An award ought to be purſuant to the ſubmiſſion : and there. 


therefore fore, if it be made of a thing merely out of the ſubmiſſion, it i; 
hall be void voice 1 Rol. 242. J. 35. | Dn 
franger, As, if it be awarded, that a ſtranger ſhall do ſuch an act; it 
Vide pt, is void for ſo much: as, that a flranger ſhall give a bond, R. 

. 7.) 1 Rel. 243. J. 5. 247. J. 10. 10 Co. 131. 6. ä 


That the party, his wife, and ſon, ſhall join in a conveyance, is | 
| 
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void as to the wife and ſon. R. 1 Rol. 248. J. 10. 259. J. zo. 
That the lord ꝙ a manor grant a copyhold. R. Mo. 3. 
That the ſervant of A. who ſubmitted, pay to the ſervant of J. 


R. 3 Leo. 62. | 
So, an award of a thing to be done to a ſtranger is void: as, 

to pay money to a ſtranger, 1 Rol. 243. J. 10. 247. J. 25. 10 C.. 

131, J. for it does not appear to be any advantage to the party, 

1 Rol. 247. 1. 30. Vide pt, (E. 7.) 
To afſure lands to the party and his wife, who is a ſtranger to f 


the ſubmiſſion, is void as to the wife. R. 2 Rol. 243. J. 12. 
Semb, Mo. 359. 


To be bound with ſureties, is void as to the ſureties. 1 Rol. 248, : 
J. 47. R. 3 Leo. 62. ˖ 
To be in ſuch a place with his counſel to hear the award, 1 N. 
244. J. 40. 
So, an award, to pay upon the land, or, within the houſe of a q 
Aranger; for this obliges him to be a treſpaſſer. R. 1 Rel. 247. 
J. 20. l 


Otherwiſe, if it be, at the houſe; for that does not make him { 
a treſpaſſer. R. 1 Rol. 247. I. 15. 249. J. 28. R. 3 Lev. 153 
[If A. acting as attorney for and on behalf of B. gives bond 


to ſubmit to award to be made, touching all matters between C. b 
and B. and on an action brought, defendant craves oyer, and n 
pleads, no award, and plaintiff replies, and ſets forth an award | 
made concerning the premiſſes in the bond ſpecified ; and the 2 
award is made, that A. ſhould pay C. ſo much, and C. accept 

it in full of all demands, and that each of the parties ſhould exe- h 
cute a releaſe ;z tho” it does not expreſsly 4 that it 1s in re- } 


lation to the things ſubmitted, yet as that appears on the record 
by the replication, it is a good award: for it is within the ſub- t 
miſſion final and mutual. Caybill v. Fitzgerald, M. & P. 17 t 


G. 2. Wilf. 28. 58. « 
[If pending a ſuit for an aſſanlt there is a general ſubmiſſion, 
and the award recites the ſuit, and determines each to pay his 00 


own coſts, and defendant to pay plaintiff 5 5, and there does not if 
Eh appeat 
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appear to have been any other matter between them; the award 
: 900d, Hawkins v. Colclough, P. 30 G. 2. 1 B. M. 274.] 


4 [Submiſhon to award indented ; award good, tho' not indented, 


Barnes 55. } 
[Award is good tho” the time of execution doth not appear. 


Barnes 56.] 
Submiſſion to three, ſo as they, or any two of them, Cc. 
award made by two, the third having had notice, is good, 


Barnes 5 7. 5 


So, an award of a thing after the time of the ſubmiſſion is 
yoid: as, if it be of rent ꝛubich ſhall be due at Michaelmas next. 
R. 1 Rel. 243. J. 40. 245. J. 45. 

If it awards a releaſe of all ations till the day of the award made; 
for this extends to actions beyond the time of the ſubmiſſion. 
R. ſepe, 1 Rol. 242. J. 45. 245.1. 25. Semb, cont. 1 Rol. 254. 
. 15, Acc. 1 Rol. 258. J. 5. 260. J. 15, 25. 3 Lev. 188. R. 
2 Cr. 35 2. R. 1 Sal. 74. 

But it ought to be averred, that there are matters ariſing be- 
tween the ſubmiſſion and the time of the award; otherwiſe it 
will be good; for it ſhall not be intended. R. 1 Rel. 244. J. 50. 
Vide poſt, (E. 10.) 

So an award, that one ſhall pay for writing the axvard, is void 
for ſo much; for this goes to a thing happening after the ſub- 
miſſion. R. 1 Rol. 254. J. 30. 2 Cro. 578. 

But now it 1s decided that the power of awarding coſts is ne- 
ceſſarily conſequent to the authority conferred on the arbitrators 
of determining the cauſe; and when a proviſion is inſerted that 
the coſts ſhall abide the event, it is a reſtriction of the general 
power. 2 Term Rep. 645.“ | 

Or, that the parties ſhall pay the reckoning at the meeting of the 
arvitrators, 1 Rol. 254. J. 35. 

(If an award directs mutual releaſes to the time of the award, 
it is good; but tender of releaſe to the time of the ſubmiſſion is 
luſhcient, Keen v. Goodawin, P. 1728. Bunb. 250.] 


So, an award of a thing not ſubmitted : as, if the ſubmiſſion 
be, of all matters depending, and the award be, of all matters, ge- 
nerally, 1 Rel. 243. J. 25. 

If the ſubmiſſion be, of all matters except an obligation; and the 
award be, of all demands. R. 1 Rol. 261. J. 2. 

Or, if the ſubmiſſion be, of all monies expended for the wife at 
2 ; and the award be, of all monies expended for the wife. 

2 Cro, 629. 

But if = a reference of all matters in difference between 
two partners, the award be that the partnerſhip be diflolved, 
that is within the ſubmiſſion and therefore good. 1 Bl. Rep. 
475. ä 

80, if the reference be of all matters in diſſcrence in this 
cauſe, and general releaſes be awarded, it is good as to matters 


telerred, tho' void as to the reſidue. 2 BY. Rep. 1117.5 
*A ſub- 


$41 


(E. 2.) 
When it 
goes to a 
time be- 
yond the 
ſubmiſſion. 


(E. 3.) 


Or, to mat- 


. ters not 


tu dmitted. 


- 


$42 ae” TEA IS EL: 


A ſubmiſſion of all matters in difference « in this cauſe he. 
tc tween the parties,” is only a reference of the cauſe in quel. 
tion, but a ſubmiſſion of all matters in difference © between the 
« parties in this cauſe” is a general ſubmiſſion. 2 Term Ry, 
647.* 


% So, if a ſubmiſſion be, 1% quod fiat de premiffic, the away 

not extend ſhall be of all matters in controverſy, of which they have know. 

to all the ledge; otherwiſe it will be void. R. 1 Rol. 256. J. 27. R. 

ſubmitted. 8 Ce. 98. 4. 

Where the 80, if a ſubmiſſion be, of all matters ita quod the ſame atuuri 

OR be made ſuch a day, omitting, that it be made, de premiſſic; for 

onal with the words, the ſame award, &c, are tantamount. R. Crs, E. 

an ita quod, 838. Lut. 533. 

= 1 If there be a ſubmiſſion to the award of AH. and B. ita qud, 
2 30 c. and if they do not, to an umpire; the clauſo, ita quod, extend 

to the umpirage. R. 1 Lev. 140. 

And therefore, if there be a ſubmiſſion of ſuch and ſucb thing; 
ſpecially named ita quod, Ic. an award not made of all is yoid; 
for they ought to take notice of them, being ſpecially named in 
the ſubmiſſion, without other information. R. 1 Rol. 256, 
J. 35. 

If a ſubmiſſion be ita quod, c. the award is ſufficient, if it 
be of all matters notified to the arbitrators, tho' there be other 
matters not notified. R. 2 Crv. 200. 

Ang, it is not ſufficient in pleading to ſay, that it was med: 


die premiſjis, if the award does not import it. 1 Fal. 70. 


(E. 8.) So, if there be a ſubmiſſion of all controverſies betzveer A. and 
Or, to all B. of the one part, and C. of the other ita quod, &'c. an award of 
* all een A. and C. omitting B. is void. X. 1 Rol. 261, 

J. 15. 

80 if A. ſubmits for himſelf and his ſen all, c. ita quid &c, 
an award between A. and the other, if nothing be done gud 
the ſon, is void for the whole. R. 1 Lev. 139, 140. 

But, if the ſubmiſſion be general without an ita quod, Er. the 
award may be of part of the matters in difference. 1 Rol. 256. 
15, 10. KX. Cro. El. 838. R. 8 Co. 98. a. 

Tho? three things in particular are ſubmitted. 1 Rol. 256, 
2 15. 8 Co. 98. a. 

Tho? all afions real and perſonal are ſubmitted, and nothing 
awarded as to the real. 1 Rol. 256. J. 20, 

So, if the ſubmiſſion be, ita quod it be figned, ſealed and di. 
livered by the arbitrators as their deed; it is not good, if it be 
ſealed -and delivered as their deed, but not ſigned. R. 1 Ru 
245. J. 10. Vide paſt, (I. 6.) ; | 

Ita quod it be made and ready to be delivered; it ought to be in 
writing, otherwiſe it is not ready for delivery. Cont. Dy. 218. 

; 5. Co. Ent. 126. pl. 10. R. acc. 1 Ann. in C. B. Mod. Ca. 170. 
R. cont. 3 in. in B. R. Mod. Ca. 160, 176. Sal. 75. Vit ; 


I. 6.) *{E. 20.)* 
Poſt, ( Ag o.) Bu, 
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But, if a thing awarded to be done be out of the ſubmiſſion, (E. 6.) 


+ is not material, if the matters for which the award is made are ellen, 


within it; as if the award be, that the parties ſign and ſeal the that the 

ur. 1 Ra. 245. J. 30. things 27 
That one of them ſball give an obligation, horſe, &c. to the other — 

in ſatisfaction of all matters ſubmitted, 1 Rol. 245. J. 35. 243. J. are within 


the lubmiſe 
40, 45» fion, tho* a 


That he ſhall give or redeliver an obligation, made after the ſub thing to be 
miſſion and before the award, in ſatigfaction of all differences between done be out 
them, R. 1 Rol. 243. J. 40. | of its 


So an award of a thing to be done to a ſtranger is good, where (E. 7.) 


| . 
the ſtranger is only an inſtrument : as, 4% pay money o a firanger ran. 


for the uſe or benefit of the parties. Semb. 1 Roel. 247. I. 30, 35. ger is good, 


249. J. 15. 30. | whete he is 
To ſurrender a copyhold into the hands of two tenants, tho! they cn re 
are ſtrangers. R. Rol. 247. l. 40. ſtrumaat. 


To pay in vel ad domum A. who is a ſtranger. R. 3 Lev. 153. 
R. Cro. Car. 226. 1 Kol. 6. 

That he fhall make a feoffment with a letter of attorney to B. 1 
mate livery; for B. is but an inftrument. 1 Rel. 247. J. 45. 

That one ſhall acquit the other of an obligation, in which both are 
kund to B. R. 1 Rol. 248. J. 15. 1 Mod. 9. Jon. 431. 

That he ſhall levy a fine; tho that is the act of the court. 
1 Rl. 248. J. 50. 

That he ſhall enfeoff a ſtranger. 1 Rol. 249. J. 20. 

That ceſtuy que uſe ſhall cauſe his fe:ffees to make a releaſe to one 
in peſſeſſon. Lit. 5 76. . 

So, that he pay money to a flranger, where it appears to be for 
the benefit of the parties. 1 Sal. 74. 

So, if the contrary does not appear, it ſhall be intended for 
their benefit. Semb, 1 Sal. 74. 

So, where there is a ſubmiſſion by ſeveral perſons jointly, tho? 
they are ſeverally bound, an award as to all is good; and in a 
declaration againſt one of them upon his bond, if it be, that nei- 
ther he nor the others paid, it is well; for upon the whole declara- 
tion, and matter diſcloſed, it appears that they are not ſtrangers. 
1 Rol. 248. J. 5. : 

So, if a ſubmiſſion be by ſeveral who are ſeverally bound, an 
award, that A and B. pay, is good; for upon the whole of the 
aſe it appears, that B. tho' not named in the bond given by A. 
5 not a ſtranger. R. Cro. Car. 433. f 

50, where there is a ſubmiſſion by a truſtee, with the aſſent 
of the cefluy que truſt; an award of payment to the ce/tuy gue truft, 
s good. R. Lut. 577» 

So, where there is a ſubmiſſion by an huſband, for a debt due 
w his wife before coverture; an award of payment to the huſ- 
band and wife is good. Mar. 78. Lut. 576. 

90, where a payment to a ſtranger appears to be for the ad- 
rantage of the party, it ſhall be good: as, if an award be, vat 
he pay to A. to whom his ſurety was bound for him, R. 1 Rol. 247. 


l, 35. 
Thet 
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That le pay to the ſervant of B. who ſubmitted. L. 3 Le, 62 
Dy. 242. B. in marg. | | : 

But an award does not bind a ſtranger to do any act, ag a f. 
leaſe, confirmation, &c. o. 3. 


4 te) 80 if an award exceeds and goes to matters out of the ſubmiſ. 
"4; ſion, it is good for ſo much as is within the ſubmiſſion : As if an 


void only award be, that A. and a flranger Hay, Sc. it is good, againſt 4, 
for fo muck and he is bound to pay, though it be void as to the ſtranger, . 


as is out of 


the ſubmiſ. 1 Rol. 244. FA 25. NA 
tion. So if a ſubmiſſion be, for himſelf and B. and there be an award, 


2.90 that the obligor pay ſo much for himſelf and B. it is good. R, 

1 Rol. 244. J. 20. | 

If there be a ſubmiſſion of ſuits for tithes 3 an award, that wy 
ſhall diſcontinue all ſuits, when there are ſuits for other things de. 
pending, though it be void for thoſe, is good, and he ought 
to diſcontinue the ſuits for tithes. R. x Rl. 258. J. 40. 
2 Cro. 604. | 

If there be an award, that an huſband and his wife make gn a. 
ſurance ; it is good for the huſband. R. 1 Rol. 259. J. 20, 

That A. be bound with ſureties, Ic. ſhall be good as to 4, R. 
2 Lev. 6. R. Sho. 82. Carth. 159. 

That A. ſhall make a releaſe to a day after the ſubmiſſien, ſhall te 
void for the time after. R. Win, 1. , 


(E. 9.) And there ſhall not be a ſtrained conſtruction to make it to be 
And there out of the ſubmiſſion: And therefore, if there be a ſubmiſſion f 
= 2 all actions perſonal ita quod, c. and the award be de et ſuper pre- 
conſtructi - niſſis that one ſhall pay ſo much at a future day, and then ſhall matt 


on to make 4 releaſe of all actious perſonal; the releaſe ſhall be only of actions 


Uthe lab. 2till the ſubmiſſion. 1 Rot. 256. J. 45. R. 2 Mad. 170. 


miſſion. If a ſubmiſſion be of all matters, and an award, Hat he hall pay 
fo much, and if there be proof that he receives more, then he ſhall pay 
that alſo; by which there appears a doubt of a thing which was not 
determined ; yet it ſhall not be intended, that ſuch doubt was 
among the parties before the ſubmiſſion, but only among the at- 
bitrators. R. 1 Rol. 257. I. 45. 

If a releaſe be awarded of all demands, generally; it ſhall not 
be conſtrued of demands after the ſubmiſſion. R. Hut. 29. K. 
3 Lev. 188, 344. Sho. 272. 

If an award de et ſuper premiſſic be of 10 J. in ſatisfaFion f 1 
debt then due; it ſhall not be intended due at the time of the award, 
and not at the time of the ſubmiſſion. R. 2 Cro. 285. K. Cr 
El. 861. 

So an award de premiſſis, to pay 101, at Michaelmas next, and 
then to releaſe all matters; the releaſe ſhall be reſtrained to the 
matters ſubmitted, and others ſhall not be intended unleſs they 
are ſhewn. R. Hob. 190, 191. Mo. 885. 

So an award 7o releaſe an action then depending, ſhall be intended 
depending at the time of the ſubmiſſion. Dub. Cro. El. 13. 1 
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80 an award of general releaſes, extends only to matters at the 
time of the ſubmiſſion. R. 3 Mod. 204. 

So a ſubmiſſion of all matters, ita quod, &c. an award of all 
' matters, except an obligation which ſhall fland in force, is good; for 
the award extends to this obligation, wiz. that it ſhall net be diſe 
charged. R. 1 Rol. 257. J. 2. 

A ſubmiſſion of wood, under woad, fc. ita quod, &c. An award 
de premiſſis that one ſhall have the under uud and ball releaſe all de- 
mands, is good; for this determines the diſpute as to the wood. 


R, I Rol. 257» J. 5 i 
(E. to.) 


And if it does not appear not to be purſuant to the ſubmiſſion, ) 
it ſhall not be intended: And therefore, if an award de premnſſis arte - 
be of all matters till the time of the award, it is good, unleſs it be to be out of 


averred, that matters aroſe between them after the ſubmiſſion, be- it, if it does 
not appear 


fore the time of the award. R. 1 Rel. 244. J. 50. 258. J. 20. 260. fo, 
J. 10, 20. | 

So if an award be, that one ſball releaſe all actiont at the time of 
the releaſe ; unleſs it appears, that there were actions after the 
ſubmiſhon before the releaſe... R. 1 Rel. 257. J. 15. 260. 
35, 45. R. Hut. 29. Semb. 3 Lev. 188. R. that it ought to 
be averred By the plaintiff, that there were no more cauſes of ac- 
tion, 2 Gro. 353. 

So if a ſubmiſhon be, ita quod fiat de præmiſſis; and a releaſe be 
awarded of all actions, but it is void for ſuch part, yet it may be 
good for the reſidue ; and there ſhall not be intended other 
actions which are not diſcharged, unleſs it be averred that there 
are. X. 1 Rol. 244. J. 40. 

So if an award recites, that controverfies were depending 29 Ja- 
mary, and it is made de & ſupra premifſis of all matters till 28 
January, it is good; for it ſhall not be intended, unleſs it be 
averred, that any matter was depending 29 January, which was . 
not the 28 January. R. I Rel. 245. J. 5. Cro. Car. 216. X. 

1 Rel. 257. I. 25. 2 Cro. 578. R. Cro El. 858. 

So in all caſes, if the ſubmiſſion be, of all controverſies, gene- 
rally, ita quod, &c. an award of all controverſies, of which they 
had knowledge, is good, unleſs it be averred, that there were 
other matters of which they had information. R. 1 Rel. 256. 

. 30. 

So an award, that all actions ceaſe, when the ſubmiſſion was, 
F all actions for tithes ;, for they ſhall not be intended other 
actions. R. 2 Cro. 664. 

If a ſubmiſſion of all matters, ita quod fat de præmiſſis; an award 
de premiſſis of a ſingle matter, is good; for others ſhall not be in- 
tended, unleſs they are ſhewn. X. 8 Co. 98. a, 2 Cre. 285. 

If an award be, that he releaſe all debts by judgment, extent, &fc. 
which are not ſubmitted ; it ſhall not be intended, that there were 


any ſuch, unleſs they are ſhewn. R. 2 Sand. 190. 


So an award ought to be certain : And therefore, an award, (A. 11.) 


fa pay ſuper predifto primo die May, where no ſuch day is An award 
Vor. 4 N n mentioned — de cere 


— 2 - — 
* * 
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mentioned before, is void. R. 1 Rel. 254. J. 40. 163. 
J. . R 
7 o pay a miiety of a debt for which A was bound, without ſaying 
in what ſum. R. 1 Rel. 263. J. to. 5 ; 
Though it be ſaid in the declaration, in what ſum. 1 Rol. 263. 
J. 15. | 
80 an award, that one ſball make an obligation for enjoyment # 
lands, without ſaying, in what ſum, will be void for tl; 
uncertainty. R. 1 Kol. 263. J. 20. 5 G. 77. Me. 359. R. 
2 Cro. 314. . 5 

[An award that the defendant ſhould give ſecurity to pay 
plaintiff an _— and all proceedings depending at law ſhould 
be no farther proſecuted, is ill, being not certain, nor final, ug 
mutual. Tipping v. Smith, M. 9 G. 2. Str. 1024.] 

So upon a ſubmiſſion of a title to land wocat.” K. an award, hat 
ene ſhall have ſo many acres in K. without giving any name to the 
land, is void, tho' it be averred, that that is the land vacat? K. 
1 Rol. 263. J. 30. | | 


To pay fo much for every quartern of malt, as malt may be ſold fir, 
without ſaying, in what place the 2 ſhall be. R. 1 & * 
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J. 45 | 
7 pay the arrears of a rent incurred after a purchaſe, without 
ſaying, when the purchaſe was, or when it was in arrear. R, p 
1 Rol. 264. J. 5. Sti. 365. f 
To pay the ceſis of a ſuit now depending. Semb. 1 Sal. 75. Med. 
Ca. 195. h 
Cofts of ſuit, and all reaſonable expences, which the plaintiff ſuſ- 2 
. pradictum. R. 3 Lev. 414. i 
[“ Coſts in the peverel court, and in an action at law,“ bad 
for uncertainty, Barnes 166. a 
But an award, that one ſhall pay his proportion which ſhall appear 
due upon an account, is good; for, certum eft quod certum reddi u- t 
teſt. 1 Rol. 251. J. 40. | 
That he pay the charge of a ſuit, of which the other ſhall deliver a h 
bill, R. 3 Lev. 18. d 
So, that he pay the charge of ſuch a ſuit, generally. R. 
2 Vent. 243. Garth. 157. | 
Or that he pay the coſts of ſuch a ſuit to be taxed by the prothentary. 
R. 1 Sid. 258. Adm. 1 Sal. 75. Mad. Ca. 195. tl 
If coſts are awarded, and theſe coſts are taxed by a prothono- o 
tary, it is well, Barnes $6.] 
[If coſts are ordered, but nobody appointed to tas them, the 
court may order the maſter to do it, Dudley v. Nettlefold, H. 13 G. 
Str. 737. 2 Will. 268.]* g 
But an award to pay coſts to be taxed by one not an officer for 
that purpoſe, is ill. Str. 1025. 


UIf an award directs defendant to pay plaintiff's attorney three p 
full fourth parts of the coſts to be taxed by the maſter, they ſhall l 
be taxed as between party and party. Pratt v. Salt, M. 9 G. 2. 

B. R. H. 161.] h | | b 


80 
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80 an award, 4% pay 201, aut eo circiter, in diſcharge of an cli. 
gatien of 491. aut eo circiter, 1 Rel. 263. J. 50. 

so it may be aſcertained by an averment; and therefore, an 
award to pay a debt for which A. was bound, without ſaying in what 
ſum, may be aſcertained, by an averment, that he was bound 
only in ſuch an obligation. Per Hough. 1 Rol. 263. J. 17. 

To pay all monies expended in ſuch a ſuit, it may be averred, that 
he expended ſo much. R. acc. where the award was by pare, 
but /emb. cont. if it had been in writing. Garth, 157, 

80 an award, to make a releaſe, pay money, &c. without ſaying 
at what time, is good; for if a requeſt is neceſſary, it muſt be in 
z convenient time after the requeſt ; if there needs no requeſt, it 
muſt be done in a convenient time, 1 Sal. 69, 

An award without a date, 1 de a thing within ſeven days after 
the date, is good; for the date ſhall be computed from the de- 
livery» R. 1 Sal. 76, 

$0 an award, that an erection upon the 9 be pulled 
dn, without ſaying, by whom; for the defendant, who is 
owner of the ſoil, ſhall pull it down, R. per three Judges. Halt 
colt. 1 Sal. 70. ö | 


80 an award ought to be poſſible : and therefore, if it be im- 
poſſible, it ſhall be void : as, an award to pay at a day paſt, 
1 Rol. 244. J. 14. 248. E. 

But if it after vards becomes impoſſible by the act of the party 
himſelf, or of a ſtranger, he ſhall be bound to perform it. Semb. 
2 Med. 27, 28. Vide Condition (D. 1.) 


So it ought to be reaſonable: and therefore, an award, that 
one ſhall ſerve the other for two years, is void. 1 Rol. 243. J. 52. 

Or, that one fhall releaſe his right to the land in ſatisfadtion of a 
treſpaſs. 1 Rel. 244. J. 1. 

So an award, that he ſhall cauſe a ſtranger to do a thing, which 
he has no means in law, or equity, or otherwiſe to compel him to 
do, is not good. 1 Rel. 248. J. 45. 

As, that he ſhall command the juſtices to levy a fine. 1 Rol. 249. 
. 2. 

Yet an award, ts make a diſcontinuance of an action, is good; for 
though it be the act of the court, yet the default, &. is the act 
of the party. 1 Rol. 249. J. 5. 

Or, to be non-ſuited, 1 Rol. 249. J. 10. 

Or, to enter a retraxit. 1 Rol. 249. J. 12. 


So an award, to pay a leſs ſum in ſatisfaction of a greater, is 


good, R, 2 ro. 447+ R, 2 Mod. 303. 


8o an award ought to be mutual: and therefore, if it be of one 
part only, and nothing of the other, it ſhall be void. 1 Rl. 253. 
* To 

As, that one ſhall be quit of all actions, which the other has againſt 


bim, I Rol. 253» 1 10. H. 6. 40. 
n 2 Or, 
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Poſſible, 


(FE. 14.) 
Reaſonable. 
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Or, Hall pay 105. to the ether. 1 Rol. 253. I. 15. 

Or, ball pay 10l. and they ſhall be friends. Semb. Mo, 642. 

So an award which directs a thing to be done on each part, hut 
1s void, as to that which is to be done on one part, is void for the 
whole. Vide paſt, (E. 18.) 

As, an award, that one ſball pay ſo much to the other and the |; 
ſhall pay for the writings of the award ; for this laſt part is out of 
the ſubmiſſion. R. 1 Rol. 254. J. 30, 35. R. Al. 10. Did. 
2 Lev. 3. 

That A. pay to B. ſuper 21 Maij, & B. releaſe ſuper predifun 
primum diem Maij; for there was no ſuch day. X. 2 C5. 
© 
ho. if A. ſubmit as attorney of B. and there be an award he. 
tween A. and C. that A. ſball pay ſo much, and that they ſhall give 
mutual releaſes ; it is not good, for A. pays as attorney of B. and 
the releaſe to A. does not diſcharge B. unleſs it be given to the 
uſe of B. 1 Sal. 70. Skin. 679. 

But an award, , that ene ſhall pay 10s. to the other in ſatisfallin 
of all actions betaveen them, is good, tho' nothing be awarded for the 


bother to do; for the actions are thereby diſcharged. 1 Kal. 25. 


J. 17. R. Med. Ca. 35. 

Or, for all matters between them, R. 1 Rol. 253. I. 32. 

Or, in conſideration of ſuch a debt, R. 8 Co. 98, Baſpole. R. 
2 Cro. 448. 1 Bul. 145. | 

So, if there be a ſubmiſſion of all matters; and an award i; 
made de & ſuper præmiſſis in manner following, vig. that one ſhall 
pay ſo much to the other, it is good; for, being ſuper premiſes, it 
muſt be intended in ſatisfaction of all matters. R. 1 Rol. 253, 
J. 25. Cont. 254. J. 8. 

So, if it be awarded, that one foall give 40 s. in ſatisfaftim of 
all matters, and the other fhall make a releaſe, and it be void as to 
the releaſe, yet it is good, becauſe the 40. being in ſatisfaction, 
all matters are diſcharged, 1 Rel. 253. J. 50. 

So an award, that all controverſies ceaſe, and that one ſpall give 
12d. to the otber. R. 1 Role. 254. J. 2. R. 2 Med. 228, 
R. 1 Lev. 58 . 

So an award, ſuper præmiſſis, that one ſhall give ſo much, and thi 
parties ſhall be friends, and ſhall make releaſes to the time of the award; 
tho' it be void as to the releaſes, R. 1 Rol. 254. J. 15. 260, 
J. 10. 5 

50 an award, that one ſhall pay 101. and the other upon recei)t 
Hall make a re'ezſe, is good, tho? objected, that nothing was award- 
ed againſt the other till after receipt, and he was not bound to 
receive; for an award to pay ſo much obliges the other to receive 
it. R. 1 Rel. 256. l. 5. R. Mod. Ca. 35. 

90, an award ſuper premiſſis, reciting, pro es qued one of them 
had done ſuch and ſuch things, it was awarded in ef parte prodt 
Sequitur, viz, that he ſhall pay 5001. without more, is good; for 
it cannot be intended for other things than for thoſe recited. 


Cont, But upon error Semb. acc. 1 Role 25 5. I. 20. 4 
3 U 
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80, an award, hat one pay 10h. and the other pay the charge of the 
award, and upon performance give general releaſes ; though it be void 
for the charges, and the releaſe is not to be till performance of 
all; for the award being void for the charges, the releaſe ſhall be 
given preſently. K. 2 Lev. 3. 

80, that the defendant be bound with ſureties, and upon delivering 
e land, the plaintiff do releaſe ; for upon a bond by the defendant 
alone, the plaintiff muſt releaſe. R. Carth, 160. 

Yet an award ſuper pramiffis, that one ſhall pay ſa much, ſhall not 
be intended in ſatisfaction of the premiſſes; where the other was 
awarded expreſsly to make a releaſe, or ſuch like, but for ſome 
defect the award, as to that, is void. R. 1 Rol. 253. I. 40. 254. 
. 40. 259+ J. 45. 2 Rol. 1. Poph. 134. 

So an award, that one ſhall pay for taſt werb, (without ſaying 
what ſum) and that the other hall pay 2.51, and both fhall give general 
releaſes, being uncertain, and therefore void for the taſkwork, 
fall be void for the whole, tho' there are mutual releaſes; for the 
payment for the taſk work, as well as the general releaſe, was in- 
tended as a recompence for the 25. vn the other part. R. 2 Sand. 
203. Vide Lut. 57. | 

Otherwiſe, if the part which is void would be no benefit to-the 
party: as, if a payment was awarded to B. and likewiſe to a flranger, 
and that B. ſhould releaſe. Acc. 2 Sand. 293. Lat. 533. 

Or, the whole was not uncertain. R. 3 Lev. 413. 


So an award ought to be final: and therefore, an award, 
to land to the arbitrament of ſuch an one, is void. R. 1 Ral. 244. 
|. 30. 28 1. J. 20. * For they cannot delegate their authority. 
B. R. II. 181.“ 

80 an award, Yo pay ſo much, or if it be proved by ſuch a day, &c. 
that then there ſpall be a further award, is void. R. 1 RA. 251. 
15. 

= award, to pay ſo much, and if there be prof within a month of 
more due, to pay that alſo. R. 1 Rol. 25 1. J. 30. 

So, t9 do that which the arbitrators upon advice at the afſizes ſhall 
appcint ; for they cannot reſerve a future authority to themſelves, 
R. 2 Cro. 315. | 

90, to 5 ſubmiſſion to B. in ſuch manner and place as B. Gall 
ſay; for B. will determine for himſelf. R. 1 Sal. 71. 

So an award, that each ſhall be nonſuited, or diſcontinue his ation 
againſ# the other, is not good; for they may ſue de nous. 1 R2l, 
252. J. 50, 

That — Hall give the other a bond for ſuch a ſum with ſuch ſureties 
a! the other ſhould approve, and that they ſhall make mutual relegſes , 
for if he will not approve of the ſuretics, nothing is done. R. 
3 Mad. 272. 

But an award, f give a bond for payment, is good. 1 Rol. 249. 
+» 40, 

Or, to give ſuch a bond as his counſel ſhall adviſe. 1 Rel. 250. 
{. 20, 30. for the counſel makes no judgment, but is only a 
mniſter to direct what is valid in law, | 
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Ine the party ſhall not proſecute any ſuit upon a bond, R. 1 Bj 
261. J. 5. ; * 

T hat all ſuits fhall ceaſe. R. 1 Sal. 74. for that amounts to , 
releaſe. Barnes 56.* £ 

Or, that à bill in equity ſhall be diſmifſed. R. 1 Sal. 75. 

So an award, to pay 100l. at ſuch a day, and if he does my pay, 
110l. at a ſubſequent day, is good. R. 1 Rol. 250. J. 35. 

To covenant to indemnify from the coſts in a ſuit by plaintiff, as qui 
tam, Qc. Per 3 Judges, Page cont, I, g. 271. * Acc. Str. goz.s 
To pay his proportion upon an account. R. 1 Rol. 251. J. 40. 

To pay fo much towards his charges for it is tantamount as in fi- 
tisfaction for his charges. N. Lut. 533. 

To pay upon condition, that they mutually acquit each other of all 
things ſubmitted, R. 3 Lev. 18. 

To pay fo much charges as the prothonotary taxes. R. 1 Sid. 358. 

So, if an award be compleat, tho' by ſome clauſe it refers to 1 
future proof; that ſhall be rejected. R. 1 Rol. 250. J. 40. 257, 
1. 35. 

If an award be to all mattèrs, except obligations, Ec. it is good; 
for this exception is an award, that the obligations ſhall ſtand in 
force. R. 2 Cro. 278. 1 Bul. 123. 


So an award ought to be intire: and therefore, if it be made, 
part at one day and part at another, tho? all be made before the 
time limited for it, it ſhall be void. 1 Rel. 250. J. 5. 

Bo, if it refer any matter to their future determination, 1 K.. 
250. J. 17. | 

But the arbitrators may aſſemble, and ſettle the matters at ſe- 
veral days, but their award upon the whole muſt be intire. 
1 Rol. 250. J. 12. 


So an award ought to give a benefit, or ſatisfaction for the 
thing ſubmitted. And therefore if an award orders nothing to 
be paid, or done, it is not geod. 1 Kol. 251. J. 50. 

So, if it order, that one ſhall make his law, that he is not guilty. 


1 Rol. 25 1. J. 52, 


Or, ſhall have his goods again. 1 Rol. 251. J. 54. 

Or, parcel of his goods. 1 Rol. 25 2. J. 5. 
| So, if an award be that one ſhall go to Rome; for this is no ad- 
vantage to the other. 1 Rol. 252. /. 29. 

Shall enter a diſcontinuance, or be nonſuited. 1 Rol. 252. 
J. O. ; ; 

Shall releafe land to him, who has no right or poſſeſſion in it. 1 Rel. 
252. J. 31. 5 

80 if an award be that beth parties ſhall intermarry; for it 
does not appear to be any advantage. 1 Rol. 252. J. 27. 

That A. pay ſo much for all ſums due to B. aut of the eftate 
Wolly, without ſhewing that 4. is executor, adminiſtrator, ct 
truſtee, c. for V. R. 2 Lev. 235. 

But an award, Phat one ſhall be quit againſt the other, is good; 
for this is a mutual advantage. 1 Rel. 252. J. 7. * 


ARBITRAMENT. 


' That the one ſhall enter a retraxit ; for that is a bar. 1 Rel. 
52. 2 2. 
11 the one ſhall have his goods, where it appears, that the other 
has a demand upon them. 1 Rol. 252. l. 15. 
That one fhall releaſe all his right to the other, tho' it does not 
appear, that he has any right. 1 Rel. 252. L. 41. 
That all differences do ceaſe; for that amounts to a releaſe, 


Mad. Ca. 34, 35» 


E 18.) When an Award is void for the Whole. 


If an award be void for all that is to he done on one part, it 
is void for the whole. K. 1 Na. 258. J. 5. 260. J. 15. 
So, if it be unreaſonable, or defective. R. 2 Cre. 353. 


Vide poſt, (E. 19.) 
(E. 19.) When only in Part. 


But an award may be void for part, and good for the reſidue, 
R. 2 Sand. 293. *2 Will. 268. 293.* 

And therefore, if an award be of matters out of the ſubmiſſion, 
it is void only for thoſe. Vide ante (E. 8.) R. Pal. 109. 

So an award, that one ſhall pay ſo much, and that all actiant fhall 
eaſe between them, and that the other ſhall give a releaſe at a day 
aſter the ſubmiſſion, tho' void for this, thall be good for the reſidue, 
R. 1 Rol. 259. J. 5. 260. J. 5. R. 10 Co. 131. 6. 

So an award unreaſonable, or impoſſible in part, ſhall be good 
for the refidue. 1 Rel. 259. J. 15. 

Yet, if by the nullity of the award in any part, the one ſhall 
not have all the advantage intended him as a recompence for that 
which he does to the other, it ſhall be void for the whole, tho' it 
would be mutual, notwithſtanding the null part were rejected. 

As, an award, that A. pay 1ol. and B. his wife and ſon convey 
land to him, is void for the whole; for tho' by the conveyance of 
B. the award would be mutual, yet he has not all the benefit in- 
tended for him, for perhaps the eſtate was in the wife and ſon. 
R. 1 Rol. 259. J. 30. 45. 

An award, that the plaintiff pay the defendant for his taſtworth 
and day's work, and then that the defendant pay 251. and that they 
give general releaſes, R. 2 Sand. 293, 


(E. 20.) When an Award by Pare ſhall be void. 


So a parol award ſhall be void, which awards money to be paid 
by one and a releaſe by the other; ſor there is no remedy for the 
releaſe, where the award was by farsl. R. 1 Sid. 160. for a 
fare award gives no remedy for a collateral thing. 1 Lev. 113. 

But an award by par may be good; 

Tho? not the expreſs words, but the effect and ſubſtance of them 


only are mentioned. R. Carth. 157. 
N n 4 Tho 
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A R B I T AAM E N I. 


Tho' the ſubmiſſion ſays, ita quod it be made and ready to be dl. 
livered, &c. for when it is agreed, it is ready to be delivered, 
R. Mod. Ca. 160, 176. 1 Sal. 75. | 

Jade ante, (E. 5.)* 


(F) Umpire. 


F there be a ſubmiſſion to arbitrament, it may be, that if the 
arbitrators do not agree, the parties ſhall land to the umpirage g 

fuch an one. | 

Or, if they do not agree for all the matters, they ſball Rand to an 
umpirage for the reſidue. 1 Rol. 262. J. 50. | 

And the words ſhall be conſtrued liberally ; and therefore, 2 
ſubmiſſion to the award of A. and B. and D. being an umpire, is 
tantamount as, that D. ſhall be umpire. R. 1 Kal. 262. |, ;, 
Vide Hard. 44. 
And if the umpire elected refuſe, they may elect another 4 
quoties, R. 3 Lev. 263. 2 Vent. 114, 115. Dub. Sho. 76. 


| 6 » per 3 J. Poll. cont. 5 Mod. 457. Cont. per Holt. 9 V. z. 
n 


leſs the election of him who refuſes be conditional, if he dz; 
accept it. 1 Sal. 70. 

If the ſubmiſſion be, /o that there be an award before the 1} if 
M. and if they don't agree, to fland to an umpire; they may elect 
aſter the 1ſt of M. 2 Hod. 169. 

If there be a ſubmiſſion to an arbitrament, and afterwards to 
to an umpirage the umpire has no authority till the arbitrators dit. 


Or unleſs they do not agree; for if the ſubmiſſion be ; be ar- 
bitrators cannot agree to an umpire, it is ſuſſicient, if they do not 
agree, tho' they never talk of the matter. R. 1 Rol. 261. J. zo. 

And therefore, if they agree for part of the things ſubmitted, 
the umpire cannot make an award, unleſs it be ſpecially ſo limited. 
1 Rol. 262. l. 45. 

If a ſubmiſſion be to the award of A. and B. aud if they dit 
agree that they ſhall chuſe an umpire; ny cannot chuſe till their 
time is expired. R. 1 Sal. 70. R. cont. for by chuſing an umpire 
the arbitrators determine their power. X. 1 Sal. 71, 72. 

But now it is decided, that arbitrators having power to elect 
an umpire, may elect one before they enter into the examination 
of the matters referred to them at all. 2 Term Rep. 644.* 

[And if arbitrators (having power) chuſe an umpire who makes 
an umpirage, the arbitrators joining in it, it is not void, for it 1s 


the umpirage of the umpire only. fe” Ve Hodgſon, P. 4 6. 3. 


3 B. M. 1474. 1 Black. Rep. 463. ] * 
So if a ſubmiſſion be to an arbitrament to be made before the If 
of May, and if they don't agree, to the umpirage of J. S. to be made 


before the ſaid I of May; the umpire never can make an award; 


for he has no authority 'till the arbitrators cannot agree, and they 
have time till the iſt of May, when the power of the umpire 
ends. R. 1 Rol. 261, J. 40. Vide 1 Sal. 71, 72. 


Tho 


ARBITRAMEN T. 


Tho? it be alledged, that the arbitrators deſerviſſent & denegaſ+. 


int to make an award at a time precedent. R. 1 Rel. 262. J. 25. 
Cmb. cont. 2 Sand. 132. 1 Sid, 428. 1 Lev. 302. | 

Yet a ſubmiſſion, and if they do not agree within ten days, that 
they ſpall name another, who ſball finiſh within ten days ; if they do 
not agree, they may elect another, who ſhall make an award 
within the ſame ten days; for upon the election of an umpire the 
authority of the arbitrators ceaſes. R. 1 Rol. 261. l. 45. 

So a ſubmiſſion to an award to be made upon er before the laft 
day of May, if they do not make it, that they ſhall name an umpire 
who ſhall make it afterwards, tho' the arbitrators have the whole 
laſt day of May to make the award, yet the eleCtion of an umpire, 
if it appears that they did not make an award, upon that day, is 

dod. R. 1 Rel. 262. JI. 10. Cre. Car. 263: Agr. 2 Sand. 133. 
Vide 1 Sal. 71, 72. f 

So a ſubmiſſion to an award to be made before 1 Fl May, and if 
they do not make it, to an umpire to be made before the ſame day; if 
one arbitrator dies before the day, the umpire may make an award 
before the day. Semb. 2 Sand. 132. ; 

So if the arbitrators abſolutely refuſe to intermeddle. Per 3 J. 
Twiſd, tont. 2 Sand. 132. Cont. per Pollexfen, but 3 J. Semb. Acc, 
2 Vint. 116. 


(G.) Beach of an Award; what ſhall be. 


F a man does not do all that the award requires of him, it 
will be a breach : As if an award be, that A. enjoy an houſe 
paying rent to B. if he does not pay the rent, it will be a breach. 
R. Cro. El. 211. | 
[Money awarded muft be paid, tho' the party has a counter 
demand, Barpes 56.] 


(H) What not. 


B UT failure in, a matter collateral to the award is not a 
breach: As if an award be, that A make a leaſe to B. ren- 
dring rent; if B. do not pay the rent, it is no breach, for A has 
a remedy for it by diſtreſs. R. Mo. 3. 

If defendant is in cuſtody, and an award made that he ſhall 
pay plaintiff money at a future day, he ſhall not be diſcharged till 
the money is paid. Barnes 54. * 

So if a releaſe be awarded, and the party makes a releaſe and. 
delivers it to the uſe of B. in his abſence, it is ſufficient; tho H. 
to whom the releaſe ought to be made, afterwards diſagree to it. 

R. Gro, El, 54» 2 Leo. 110. 5 ; 


(I. 1.) 
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ARBITRAMEN T. 


(I. 1.) Remedy fo2 not perfozming an Award. 


F there be a ſubmiſſion by obligation or covenant, and the 
award be not performed, an action lies upon the obligat. 
on, Sc. Vide poſt, (I. 4.) | 
If the ſubmiſſion be by rule of court, and the award be not 
obeyed, there ſhall be a proſecution for the contempt. Vide ante 


(D. I.) . 
And a motion to ſet aſide an award muſt be made before th: 


laſt day of the next term after the publication of it. Otherwiſ: 


ſuch application is too late, and an attachment for non-perforn. 
ance of it may iſſue. Cowp. 23,* 

But ſuch attachment is only in the nature of a civil action, 
and therefore a defendant cannot be arreſted on it on a Sundey, 


and the caſe in 1 Atkyns 58, that he may, is not law. 1 Torn 
Nep. 266.9 


[It is diſcretionary in the court, whether they will enforce the 


award by proceſs of contempt, or not; and where there are con- 


Mapa frag they will leave it to be determined by action. 


Hales v. aylor, P. 12 G. Str. 695.] | 

[If plaintiff has brought action for not performing an award 
made a rule of court, the court will not grant attachment, 
Stock v. Huggens, P. 8 G. 2. B. R. H. 106, Anon. M. 126.2, 
Andr. 299.] | | | 

[Unleſs plaintiff undertakes to diſcontinue his action. Ann, 
M. I2 G. 2. Andr. 299 ] : 

{If there is a verdict for ſecurity and matters are referred by 
rule, which is made rule of court, and an award for defendant 
to pay, &c. if plaintiff elects to proceed on the verdict, he mul: 
have leave of court; and there muſt be affidavit of execution of 
award. Barnes 57, $8.] 

If the ſubmiſſion be by parol, aſſimp/it lies for non-performance, 
1 Rol. 7. I. 15. : 

Otherwiſe, if a collateral thing is awarded, and not money. R. 


1 Rel. 7. J. 15. Vide poſt, (I. 3.) 1 
(I. 2.) By Debt. 


Or debt lies for a ſum awarded. 2 Cro. 354. 1 Leo. 72. 

If there be debt for a ſum awarded, it is ſufficient to ſhew ſo 
much of the award, as ſuffices to maintain the action. 

And therefore, if the plaintiff declares inter alia art- 
8 it, it is good. Per 2 Judg. Lit. 312, Cont. per Tic 
1 * 6. 


[In debt on an award, the deolaration muſt aver a mutual ſub- 

ATI wo _= action on the bond, Dilley v. Polbill, I. 
2. 923 

g [In debt on the award, plaintiff need not ſet forth the whole 

awatd, only what is neceſſary to ſupport his claim, and = 

I : ma 


\ 


AR BIT RAM E N T. 


may impeach award if he can; if the action is on the obligation, 
+ muſt ſet out the whole award. Perry v. Nicholſon, P. 30 G. 2. 
. M. 278. | 

80 if the declaration be, that ſo much was awarded to the Plaintf 
without ſhewing the award of the other part, it is good; for the 
geſendant ſhall not plead, mul tiel abitrament, but nil debet, and if 
no award, or a void award be given in evidence, the iſſue ſhall be 
for the defendant. R. after verdict. Lit. 312. R. 1 Leo. 72. 
per Twiſd, 1 Sid. 161. 

So if it was demurred to the declaration. Per Harvy, Richard- 
en cont. Litt. 312. 1 

And the plaintiff need not ſhew the time, or place of the award 
made, Semb. 2 Brownl. 137. 

Nor make a profert hic in cur” of the award. Sti. 459. Vide 
in Pleader. (O. 3.). 

But in debt for a ſum awarded, if the plaintiff ſhews a defective 
award, though more than he need to do, the declaration is bad. 
Lit. 313. 

As 5 Is ſhew an award of money on one part, and a releaſe 
on the other part, when the ſubmiſſion was by parel, and there- 
fore no remedy for the releaſe. R. 1 Sid. 160. Vide in Pleader, 

C. 29.) 

[In debt on award, to pay, &c. and that they ſhall give mu- 
tual releaſes to the date of the bond of arbitration, judgment ſhall 
not be arreſted becauſe it does not appear on the record that 
there was ſuch bond, though it might have been a good objection 
at trial. Bell v. Simpſon, MH. 27 G. 2. 2 Wilſ. 10.] 

[On nil debet pleaded partiality in the arbitrators, cannot 
be given in evidences Willis v. Maccarmict, M. 3 G. 3. 
2 Will. 148. 


(I. 3.) By Afimpſ/t. 


If Aſumgſit be brought for not performing an award, the de- 
claration ought to ſhew an arbitrament good in all reſpects: And 
therefore, if it ſhews an award on one part only, it is bad. R. 
Cro, El, 904. 

A ſubmiſſion to an award between A. and B. the parties on 


the record having been made a rule of court, which award not. 


having been made in time, the diſpute had been referred by B, 
and C. who were the real parties in the ſuit, to a ſecond arbitra- 
tor, no attachment can iſſue againſt B. for not performing the 
award of this ſecond arbitrator, becauſe the reference ſhould be 
made by the parties on record; and even in that caſe there ſhould 
have been another rule to make the ſecond ſubmiſſion, a rule of 
court, 2 Term Rep. 643.“ R 
So if an award be by pare, and decrees money to be paid on 
one part and a releaſe on the other, it is void, and afſump/it does 
not lie upon it; for an award for a collateral thing cannot be 
without writing, and therefore it is only on one part. R. 1 Lev. 113. 


U Sid. 160. Dan. 27. 
(I, 4.) 
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(I. 4.) By Action upon the Obligation, c. 


356 


(1.4) If an action be upon an obligation, &c. for performance of au 


How the award; the defendant cannot plead performance generally ; but 
defendant JT. +1 | 
ſhall plead after oyer of the obligation and condition, the defendant muſt ſhew 


to it, the award, and how he has performed it. Mo. 3. 
And muſt ſhew performance of the whole award on his part, 
R. 3 Lev. 24. 


Or a tender and refuſal, which is tantamaunt. Mid. 

Yet if an award be to pay money in-a will, or an inden. 
ture, c. the defendant need not ſhew the will, or inden. 
ture at large; for if he refers to them generally, it is ſufficient, 
R. 1 Vent. 87. 

Except the award refers to a payment at the time or in the 
manner mentioned in ſuch indenture, then the defendant {hall 
ſhew the indenture. 1 Vent. 87. | 

And it is ſufficient, that the defendant alledges, that he per. 
formed as much as the words of the award require him to per. 
form : As if an award be, that a ſuit do ceaſe, and the Plaintiff 
fland acquitted of it, it is ſuſſicient to ſay, that he did not proſecute 
the fuit, but the plaintiff ftetit inde quietus, without ſhewing a dif. 
charge in fact. R. 2 Cro. 340. 2 Bul. 93. 1 Rol. 7. 

So to debt on an obligation for performance of an award, the 
defendant after oyer of the condition may plead, quod arbitratare; 
nullum fecerunt arbitrium. 2 Sand, 184. Lev. Ent. 40. 

If he pleads mul agard, he can ſay nothing by rejoinder, but 
what ſhews the award void. R. 1 Lev. 245. 

If an award be void, it is ſafeſt to plead nul tiel agard; for if 
he ſets qut the award, and pleads performance, the plaintiff by 
his replication may ſay, that the award was alſo in ſuch a manner, 
(which will make it good,) and join iſſue upon the performance, 
and the defendant cannot afterwards deny or traverſe the award. 
Dub. 3 Lev. 164. R. 1 Rol. 6. 

And if the defendant plead a bad plea, the plaintiff may demur, 
and ſhall have judgment without ſhewing the award in his repli- 
cation, or aſſigning any breach. R. 3 Lev. 17. 

Yet if he plead nul agard, and the plaintiff ſhews an award 
upon a ſubmiſſion ita quot, &c. he cannot fay, that there were 
other conteſts of which there was no award; for that will be a 
departure. R. 1 Lev. 127, Vide Pleader, (F. 7, &c.) 


(. 50 If the defendant plead nullum fecerunt arbitrium, the plaintiff by 
Plaintiff, by his replication mult ſhew the award, and aſſign a breach of it. 
his replica- Lew, Zint. 40. Vide poſt, (I. 6.) | 
tion, nen, And the plaintiff in debt upon the obligation muſt ſhew the 
ward, and whole arbitrament; and therefore, to ſay, inter alia arbitratum 
way fuit, is not good. Semb. Lit. 313, 

So if he ſhews an award, which has a material vari- 

ance, it will be a bar; if the defendant prays yer or joins iſſue, 


1 Sal. 72. * 
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And he muſt ſhew the time, and place of the awatd made. R. 
2 Vent. 72. 9 H. 6. 5. 4. Cont. 3 Lev. 239. 

And what arbitrators made it. Agr, 9 H. 6.5. a. Bro. Arbi- 
trament 1. 

If the arbitrament ſhewn be void, the defendant may demur, 
and ſhall have judgment for him. Vide peft, (I. 6.) 

*But if the award be good as to part, and bad as to part, tho? 
ke muſt ſet out the whole award, yet he may aſſign as a breach 
only non-performance of that which is good, and on demurrer 
which confeſles the breach aſſigned, judgment ſhall be given for 
the penalty of the bond, which will be a bar to any other action 
on the ſame bond, 2 Will, 268.* 

If the defendant ſhew an award imperfectly in his bar, the 
plaintiff in his replication muſt ſhew the whole award, otherwiſe 
he might be tricked, 1 Sand. 326. 


So the plaintiff by his replication muſt ſew, that the award 
was made in all points purſuant to the authority of the arbi- 
. trators. 

And therefore, if an award ought to be made before ſuch a 
time, the plaintiff ſhall ſhew it was made accordingly. 

If it ought to be /gned, ſealed, and delivered by the arbitrators z 
if he ſays, that it was ſealed and delivered, and does not alledge 
that it was ſigned, it is not well. R. 1 Rel. 245. J. 10. R. cont, 
Pal. 97. 

If * be ita quad, it be made and to be delivered, c. he 
muſt ſay, that it wwas delivered; for, ready ts be delivered, is not 
ſufficient. Dub. 2 Rl. 246. J. 25. 

If it ought to be ready to be delivered to the parties befere ſuch a 
dry, he muſt ſhew that it was ready to be delivered accordingly. R. 
1 Rl. 416. J. 5. to 35. 

If it ought to be ready to be delivered at London 5 Dec. if it be 
alledged, that the award was made at York 4 Dec. ad tunc et ibidem 
ready to be delivered at London, it is not ſufficient, Per two J. 
Cent. 2 Cro. 577, 8.— Court divided, 2 Rel. 193. 3 Mad. 331. 

If it be alledged, that it was made ante exhibitionem bille, wiz, 
24 J. which is the day in the ſubmiſſion ; ir will be bad upon a 
ſpecial demurrer, otherwiſe upon a general; for it ought to be, 
ante tempus limited by the condition. 1 Sid. 370. 

[If award was to be made in writing under hand and ſeal, and 
plaintiff replies it was made in writing, it is not well, Henderſon 
v. Williamſon, M. 5 G. Str. 116.] 

If it ought to be under hand and ſeal; if he does not alledge, 
that it 2vas ſealed, it is bad. R. 2 Civ. 278. | 

Or if he does not ſay wnder his hand, tho he produces the 
ward ſealed. R. 2 Mod: 77. R. Pal. 109, 112, 121. 2 Ro. 243. 
I Bul. 110. 

If it ought to be delivered, ſutrigue) to either of the parties, he 
ought to alledge a delivery to both. N. 2 Rel. 250. J. 30. Cr 
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90 a parol award, if it be pleaded, that it war ready to le dil 
vered, is good; for when it is pronounced, it is a delivery, R, 
1 Sal. 75, Mad. Ca. 160, 176. 

If an award be pleaded, ready to be delivered 20 May, where the 
ſubmiſhon was ita quod paratum fit, to be delivered 1 May, it wil 
be bad. R. 2 Sand. 73. wits, 

If the condition be, ita quod the award be made poſt obligationey 
ante 1 June, and the obligation is dated 25 March, and the de- 
fendant pleads, p, 25 Marti, before 1 June no award made; for 

rhaps it was made on 25 March. R. Fon. 67. 

Yet it ſhall have a reaſonable intendment : and therefore, if 
there be a ſubmiſſion of a certain particular, if the plaintiff recite 
the ſubmiſſion, and ſays, /uper quo arbitratores accepto onere arli- 
trandi ordinaverunt ; it ſhall be intended, that they made their 
award of the particular ſubmitted. R. Al. 51. 

If there be a ſubmiſſion, 1 be delivered ſuch a day and place; if 
he alledges a delivery to the parties the day before, it is ſufficient, 
K. 2 Lev. 68. 

To be delivered to the party who deſires it; it is not neceſ- 
ſary to alledge, that it was delivered. Dan. 557. for it ſhail 
come from the other ſide, that it was deſired. R. 3 Med. 330. 
$ho. 242. ; 3 

To be delivered utrique partium, it is ſufficient, if he alledges a 
delivery to each ſeverally. Dan. 557. 

So it is not neceſſary to aver para deliberand” ; for if it be made 
it is implied, R. Hard. 399. R. Sho. 98. R. 1 Sal. 69. 
Carth. 158. . 

If he ſhews a delivery to the parties before the day, and at 
another place, it is ſufficient, Per three J. Hale. cont. 
2 Lev. 68, ; 

So if there be an award for more matters than were ſubmitted, 
and the plaintiff alledges non ppm in aliquo ; it ſhall be in- 
tended only of the part within the ſubmiſſion. R. 2 Rol. 46. 

If an award was by paral, it is ſufficient to ſhew the ſub- 
ſtance or effect of it; for the words are not neceſſary, R. 
2 Fent. 242. 

And it is ſufficient, though the expreſſion was not ſo exact, 


2 Vent. 242. | 


If the bond is to pay whatever A. ſhall be awarded to pay, 
and A. is awarded to give his note payable at a future day, it is 
the ſame as if he was awarded to pay at a future day. Booth v. 
Garnett, M. 11 G. 2. Str. 1082.] | 

If there was an award to do two things, and as to one, it is not 
within the ſubmiſſion ; it is ſufficient to ſay, that he performed 
the other, | > 

So if an award be, 1% pay ſo much, or give ſurety for fo much; it 
is ſufficient to ſay, that he did not pay, for the other part of the 
disjunctive was void. R. Sav. 120. | 

If the defendant plead nul tiel agard, it is not ſufficient, that 
the plaintiff ſhews the award, but he muſt alſo aſſign a breach. 
J. 78. Vide in Pleader, (F. 14.) 
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So if he plead a matter tantamount ; as, that the arbitrators did 
wt make it, but the umpire, Semb. Lut. 529. 

put if the defendant plead a collateral matter, &c. and the 
plaintiff join iſſue upon it, he need not aſſign a breach. Tel. 79. 
Lut. 528. R. 3 Lev. 24. Vide Pleader, (F. 15.) | 

The plaintiff can aſſign only one breach. * | 

How the breach ought to be aſſigned, vide in Pleader, 


C. 45. 

| If We bin by his replication ſnews an award, and aſſigns a 

breach; and it appears, that the award is not good or not well 8 

pleaded, the defendant may demur. Lev. Ent. 40. = 
So if the plaintiff does not aſſign a good breach. Lev, 1 


Ent. 43. 
If the plaintiff ſhews an award and aſſigns a breach; the de- 


ſendant cannot afterwards alledge payment, or performance of 
the thing in which the breach was aſſigned; for that will be a de- 


parture. Vide in Pleader, (F. 7, &c.) 
hen crbitrament is a good Plea, oz not. 


Vide Accord, (D. I, 2,—Pleader, (2 G. 9.—2 V. 9.—2 W. 41. 
—3 NM. 13.) | 


(When it (hall be confirmed, oz avoided in 
| Chancery, 


Vide Chancery, (2 K. 1, &c.) 


aa 37 KK: A EW 
Vide Arbitrament, (B.—C.) 


AR E IBIS 1 © F 1 
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Vide Ecclefaftical Perſons, (C. 1.)—Eſgliſe, (H. 11.) Hereſey, 4 
(B. 2.) —Viſitor, (A. 5.) —-Caurte, (N. 1.) : . 
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AR C HD E AC ON. 
i Eccigſaſtica! Perſons, (C. 5.)—Vifitor, (A. 9.)— 
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courts, (N. g. 
N 
Vide Courts, (N. 3.) 
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A R M 8. 
I Arms. 
© Pride Puftices of Peace, (B. 12.)—War, (B. 4.) 
Arms, and Armoztes. 
Vide Norroy, (C.—D.) 


Serjeant at Arms. 
Vide Chancery, (D. 6.) 


Arm of the Sea. 
Vide Navigation, (B.) 


A R R A I G N M EN I. 


Vide Appeal, (G. 2.)—Indiftment, (M.) — Juice, (T. 3— 
W. 2 e 7 Peace, . 8 0. 16) 


nn . 


Challenge to the Array. 
Vide Challenge, (B.) 


Commiſſion of Array. 
Vide War, (B. 3.) 
rtr. 
— Arreſt. 
Vide Dignity, (F. 3.)—Execution, (C. 12, 13.)—Privilgs 


(A. 1. &c. 


Arreſt ak Judgment. 
 Pide Pleader, (S. 47.) 
„ 
"v4 Vide Fuſlices, (P. 1.—T. 6.) 
we” ART 
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Articles of Agreement. 
Vide Ghancery, (2 C. 1, &c.—3 Z. 11, 12.) 


Atticles ok Impeachment. 
Vide Parliament, (L. 21, 22.) 


Articles of Religion. 
Vide Eſgliſe, (N. 10.) 
4 i M ˖ 74 + 
| Vide Chaſe, (N. 9.) 
A 3 5 4 WES 
Vide Battery, (C.)—Pleader, (3 M. 15, 21.) 
ASSEMBLY UNLAWFU L 
Vide Forceable Entry, (D. 10, &c.) 


A1 HY nn Bw - 


Aſſent. 
Vide Parliament, (G. 18, 19.)—Parſm, (C.) 
Aſſent to a Legacy. 
Vide Adminiſtration, (C. 55 &c.) Chancery, (3 G. 4.) 
Royal Aſſent. 
Vide Parliament, (G. 21.—L. 42.) 
A 8 8 ES S ME N I. 


Allellment ok Damages. 
Vide Damages, (E. 1, &c.) 


Yo, J. OO Aſſeſiment . 
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Aſſeſſment of a Fine. 
Vide Leet, (N. 4.) 


Aſleſſment of Sewers Tar. 
Vide Sewers, (E. 2, 6, &c.) 
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(A) Aﬀets by Deſcent ; what ſhall be. 


What ſpall LL lands and tenements in fee-ſimple, which deſcend to 
be afſers in the heir, are aſſets to ſatisfy a debt, for which his anceſtor 
22. = has bound his heirs. Yide Diſcent, (A.) 


(20. 1. AC. If a reverſion after an eſtate tail, come into poſſeſſion, it 
ſhall be aſſets. 3 Mod. 254, 257. 3 Lev. 286. She. 244. 
Car th. 127. 

Though it be land in ancient demeſne. 1 Rol. 269. J. 10. 
Hob. 48. | 

Or in Ireland, 1 Fer. 419. 

So an advowſon ſhall be aſſets. Co. L. 374. 5. Bro. Aſet: 4, 
* Str. 879.“ . | 

And if land be deviſed to the heir, and the quantity or quality 
of the eſtate is not thereby changed ; he takes by deſcent, and it 
ſhall be aſſets. R. 2 Leo. 11. Dy. 124. a. R. in C. B. inter 
Clarke and Smith, Paſ. 12 W. b { Comyns's Reports 72. 
1 Sal. 241. and Hil. 1 Ann. B. R. inter Redding and Reoy/iin, 
( Cmyns's Reports 123.) 1 Sal. 242. 

As if it be deviſed, charged with a rent, or payment of 
money. K. inter Clarke and Smith. ( Comyns's Reports 72, 73.) 
I Sal. 241. 

[If the anceſtor deviſe lands to the heir for payment of debts, 
though they are a charge on the land, yet the heir is in by deſcent, 
for the tenure is not altered. Allum v. Heber, T. 21 6. 2. 
Str. 1270. ] | 

And land ſhall be aſſets in the heir before his entry. 1 Rv. 209. 
4. 17. 

80 if a rent in fee iſſuing out of the land of an heir deſcend to 
him, it ſhall be aſſets, tho the rent be extinct ; for it has cont 
"nuance for ſuch purpoſe. Co. C. 374. 6. 

So a reverſion, expe&ant upon an eſtate for life, ſhall be af- 
ſets. Bre. Aſſets 17, 23. 1 Rl. 888. l. 15. K. Carth. 129. 

[Reverſion after a term of 500 years, is immediate aſſets in the 
hands of heir by deſcent, Villers v. Handley, H. 30 G. 2. 


2 Wilf. 49-] By 
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By the . 29 Car. 2, 3. An eſtate pur auter vie, which comes 


to the heir as ſpecial occupant, ſhall be aſſets by deſcent, as in 
caſe of lands in fee- ſimple. 

So by the ſame /. ceftuy que rruft dying, if he leave a truſt in 
ſee to deſcend to his heir, ſuch truſt ſhall be aſſets by deſcent 
and the heir ſhall be chargeable with the obligation of his anceſ- 
tor by reaſon of ſuch aſſets, as fully as if an eſtate in law had de- 
ſcended in like manner. 

The heir ſhall be charged, if he has aſſets by deſcent the day of 
the original purchaſed, or afterwards. 1 Rl. 269. J. 25. 

If the heir alien the affets by fraud before an action com- 
menced, yet he ſhall be charged. 1 Rol. 269. J. 31. Dy. 149. 
g. in marg. - 

And now, by the f. 3 & 47. & M. 14. All wills, diſpoſiti- 
ons, Fc. of lands, rents, Cc. by any ſeiſed in fee in poſſeſſion, 
reverſion or remainder after 25 March 1692, as to creditors only 
ſhall be void (unleſs made for payment of a real debt, or for por- 
tions of younger children in purſuance of an agreement before 
marriage.) And the creditor may maintain an action againſt the 
heir and ſuch deviſce jointly. 

And by the ſaid ſtatute, if the heir alien the aſſets before an 
action againſt him, he ſhall be liable to the value of the land 
ſold. 

And by the ſame ſtatute, the deviſee ſhall be liable, tho' he 
alien the lands deviſed before action brought. 


(B) What not. 


UT a reverſion in fee, expectant upon an eſtate tail, ſhall 
not be afſets, till it comes into poſſeſſion; for it may be 
docked by the tenant in tail at his pleaſure. 1 Re/. 269. J. 15. 
Dan. 577. 6 Co. 42. 4. R. Carth. 129. 
So a ſeignory in Frank-a/maigne is not aſſets; for it is not va- 
bible. Co. L. 374. . | 
Nor, a ſeignory of homage and fealty. Co. L. 374. 6. 
Nor land in Scotland. 1 Fer. 419. 
So land, which deſcends to the iſſue in tail, is not aſſets ; for it 


muſt be a fee. 1 No. 269. B. 
Nor, a term in truſt to attend an eſtate tail. Per Hale, Hard. 


489. 
Yet the truſt, of a term, which attends an eſtate in fee, ſhall be 
aſſets, Per Hale, Hard. 489. 

So an annuity in fee is not aſſets, becauſe it is perſonal. G. 
Le 374. 5. Bro. Aſſets 26. | 

A copyhold which deſcends in fee ſhall not be aſſets. 4 Co. 
22. a. , 

So an uſe at common law, or a truſt now, ſhall not be aſſets in 
law, Co. L. 374. b. 

Nor, the truſt of a term, fince the ,. 29 Car, 2. for that 
extends only to a truſt of land in fee. 2 Ver. 248. Vids ſupra. 

Oo2 Nor, 
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Nor, a right to enter into land. G. L. 374. 5. 6 G. 58. ö. 

Or, to have an action for the land. C. L. 374. 6b. 

So a rent- ſeck in fee thall not be aſſets, till he has recovered 
ſeiſin. 6 G. 58. ö. 

If land be deviſed to the heir, it is not aſſets, where he takes by 
the deviſe: as if land be given to him and his heirs upon condition 
to pay his debts, and if he do not pay to another. R. Cv. Cor. 
161. Per two J. 2 Mod. 286. X. afterwards cout, Vide in 
Deviſe, (K.) 

If gavelkind land be deviſed to two ſons, equally to be divided, 
whereby they are tenants in common. X. 1 Les. 315. 

So, if a deviſe be of land to the daughters and their heirs, for 
they ſhall take jointly. R. Cro. Il. 431. R. Hill. 1 Ann. B. R. 
inter Redding & Royſton, ( Comyns#s Reports 123.) 1 Salk, 342. 

If the heir had aliened the aflets before an action commenced 
bond fide, he would not be charged before the /,. 3 & 4 W. &. 
14. (quod vide ante, (A.) 1 Kal. 269, J. 30. 

Tho' he afterwards repurchaſe it. Sentb. Bro. Aſſits, 1. 

How the heir ſhall plead aſſets by deſcent, and ſhall be charged, 


Vide in Pleader, (2 E. 3, &c.) 


(C) Aﬀets enter Mains; what are. 


LL chattels real and perſonal, which come to the execttor 
or adminiſtrator, ſhall be aſſets in their hands for payment 
of debts and legacies, 

What things are chattels, vide Biens, (A. 1, 2.) 

So if an executor or adminiſtrator has a villein, who purchaſes 
land in fee, into which the executor enters; though he has a fee 
in this, yet it ſhall be aſſets in his hands. OF. Exec. 104. 

So if a man deviſe land to an executor to be ſold, this before 2 
ſale ſhall be aſſets. Semb. Dy. 264. 6. Cont. 2 Ver. 106. But 


the money after the ſale, is aſſets. Bid. Semb. 2 H. 4. 21. b. 


*So, where the teſtator directed that all his eſtates ſhould be 
ſold, and after payment of certain ſums, the remainder ſhould be 
wefled in his executors, for the payment of debts, the money ariſing 
from the ſale was held to be equitable aſſets. 1 Brown 135.* 

So if he deviſe land to A. on condition to ſell, and make A. 
executor who ſells; the money is aflets. 3 H. 6. 3. 6. K. 
t Rol. 920. J. 25, 40. R. 2 Ver. 406. 

So if a man die ſeiſed of an eſtate in fee, of land in the foreign 
plantations; this ſhall be aſſets in the hands of his executor 
for the payment of debts. R. 2 Vent. 358. 2 Cha. Ca. 145. 
1 Per. 453. 

An eſtate limited to A. his executors or adminiſtrators for three 
lives, was aſſets in the hands of the executor by the common law. 


2 Ver. 719. 


By the ff. 29 Car. 2, 3. If there be no ſpecial occupant wr 


eftate per auter vie, it ſhall go to the executor or adminiſtrator 


grantee, and be aſſets in his hands. 


Tho! 
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Tho! it be a rent granted per auter vie, of which before there 
could not he an occupant. K. in C. B. Mic. 6 Ann, 

But an eſtate per auter vie, is afſets only quad creditors for pay- 
ment of debts. R. per totam curiam B. R. Mic. 8 W. 3. inter 
Oldham and Pickering. Sal. 464. 

And therefore ſhall not be diſtributed, nor bound to the pay- 
ment of legacies. R. Sal. 464. 

So by the ff. 29 Car. 2. 3. It ſhall be aſſets by deſcent in the 
hands of the heir, as lands in fee, and therefore, ſhall be aſſets 
only for debts by ſpecialty. 2 Ver. 719. 

But if it be aſſigned in truſt for A. and his wife for 
life, and afterwards for B. his executors and adminiſtra- 
tors; it ſhall be aſſets generally in the hands of B.'s executor. 
R. 2 Ver. 7519. 

So things which come to an executor by reaſon of his executor- 
ſhip, are aſſets, though they never were in the teſtator: As if 
land be deviſed to the executor to be ſold ; the money raiſed by 
the ſale ſhall be aſſets in his hands. 1 Rol. 920. J. 15, 25, 40. 
'1 Lo. 225. R. Hard. 405. fer Twiſd. 1 Lev, 224. 

2 Ver. 405. | 

So if he makes a feoffment to the executor of the land to be 
fold, 1 Rol. 920. J. 13. 

So if a term for years be deviſed to 2. for life, then to B. who 
dies in the life of A. it ſhall be aſſets in B. 's executor, 

So if land be granted to A. for life, and afterwards to his 
executors for thirty years; the term ſhall be aſſets, tho' it never 
could veſt in the teſtator. Per Maut. Dy. Cent. 3 Leo. 21, 
Vide 2 Leo. 7. 

If money due upon a mortgage is paid to the executor. N. 
J Leo. 32. 

So if a leaſe be made, or goods delivered to an executor, pur- 
ſuant to a covenant, c. to his teſtator. 

If an executor redeem a pledge of the teſtator's. 1 Leo. 225. 

If the king ſeize the goods of the teſtator for his debt, which 
the executor afterwards redeems; the value, over and above the 
redemption, ſhall be aſſets in his hands. 1 Nl. 921. J. 5. 

So if an infant executor come to full age, goods in the hands 
of the executor durante minore etate, are aſſets, tho' he had not 
the poſſeſſion of them. R. 1 Rel. 921. J. 10. 

So if an executor deliver goods to merchandize, the profits ſhall 
be aſſets, 1 Rel. 920. J. 31. 

So if he put the teſtator's money out at intereſt. Cont. 2 Ch, 
Ga. 35. Acc. 2 Ch. Ca. 152. 

If an executor has a leaſe rendring rent; the profits over and 
above the rent are afſets. 1 Sal. 79. 

If the teſtator was a factor to a merchant, and had received 
money for his principal's goods, which comes to his executor z 
Kt ſhall be aſſets, and ſubject to debts of a ſuperior na- 
ture prior to the merchant z for money cannot be known. K. 


1 Sal, 160, 
Oo 3 So 
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So if an executor recover damages in an action as exeeutor 
tho' in treſpaſs de bonis aſpertatis in vitd igſtatoris; they are aſſets, 
1 Rol 920. J. 20. | 

In an action upon the caſe, for an eſcape of one in cuſtod 
upon a capias utlagatum at the ſuit of the executor, as executor, 
Hob. 38. 

80 i he recover upon a promiſe made to the teſtator to pay 
money to A. Al. 1. 

So if he recover a thing as an executor in chancery. 1 Rol. 929, 


I. 23. R. Mo. 858. Off. Brev. 255. 


So if money be paid to him in the prerogative court, which he 
pays immediately to another creditor by order 'of the court, the 


' ſame day in which an action was commenced ; unleſs he helps 


himſelf by a ſpecial plea, R. Dy. 208. a. 

If a debtee makes his debtor his executor, whereby the debt is 
extinct, yet it ſhall be aſſets. 1 Rol. 920. J. 50, 52. Pl. Com. 186. a. 
R. Tel. 160. Per three J. Cro. Ca. 373. 1 Ch. C. 138, 242. Vide 
Adminiſtration, (B. 5.) 

Or if he makes the debtor and a ſtranger his executors, 
1 Rel. 920. J. 50, 

So if an executor releaſe an account; ſo much as appears due 
upon the account ſhall be aſſets in his hands. R. Cro. El. 33. 

So if an executor, when of age, releaſe to the adminiſtrator 


during his minority; the money in his hands ſhall be aſſets. 


Ibid, 

So if an executor ſubmit to arbitrament, and it be awarded, 
that for 70 J. he releaſe an obligation for 100 J. the 100 J. ſhall 
be aſſets; for the ſubmiſſion is his own act. R. 3 Leo. 53. Vid: 
in Adminiſtration, (J. 1.) 

So if a feme executrix, poſſeſſed of a term for years takes an 
huſband, who purchaſes the reverſion, whereby the term is ex- 


tint, yet it ſhall be aſſets. Per omnes J. Mo. 54. 


(D) What not. 


UT if land be deviſed to be ſold for a ſpecial purpoſe, as 
for payment of portions to his daughters; the money 
ariſing by the ſale is not aſſets. R. 1 Leo, 879, Dy. 151. 6. 

2 Ver. 133, 4. 

If an houſe with the goods be demiſed for years, rendring rent, 
and the executor receives the rent after the death of the teſtator, 
it is not aſſets; ſor the whole rent belongs to the heir. K. 
Dy. 361. 6. 

If an obligation be to pay 1000 J. to A. to be veſted in the 
purchaſe of lands to the uſe of A. and his wife, and the heirs of 
their bodies, remainder to the right heirs of A. and the intereſt 
of the money is paid to the executor of A, it ſhall not be aſſets. 
R. 2 Ver. 55. 

So land, deviſed to be ſold for payment of debts, is not aſſets 
in law till actual fale. 2 Ver. 106. 5 ” 
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If teſtator's eſtate is deviſed for payment of debts, the heir 
may demur to debt on bond, on /. 3 4 M. & M. c. 14. 
Barnes 164+] 

So land deviſed to A. and B. to be fold for payment of debts, 
is not aſſets, tho he makes A. executor. 1 Rel. 920. J. zo. 

So debts, due to the teſtator upon judgment, ſtatute, 
or ſpecialty, are not aſſets till actual recovery and receipt. Of, 

Exp. 92. : 

Rene choſes in action. Vide Off. Ex". 92. 

So goods in the poſſeſſion of the teſtator at his death, tho? the 
property and poſſeſſion are by the law veſted in the executor, yet 
if without fraud or colluſion he never had actual poſſeſſion of 
them, ſhall not be affets to charge him. OF. Ext. 157. 

So if an advowſon be avoided in the life of the teſtator, and the 
executor preſents after his death; it ſhall not be aſſets, for it is 
not valuable. Vide Off. Exr. 93. in marg. 

So chattels, which come to the hands of an executor, ſhall 
not be aſſets, if they are loſt without his default: As if a term 
for years be evicted by an elder title. Of. Exr. 164, 

If ſheep, or other beaſts die. Bid. 

If a ſhip periſh by tempeſt. Bid. 

If the teſtator's goods are deſtroyed by enemies. Of; 
Ew. 162. 

Or ſtolen, Bid. 

So goods, in his hands as truſtee for another, are not aſſets : 
As if a bond be made to A. in truſt for B. it ſhall not be aſſets in 
the hands of 4's executor. 1 Sal. 79. 

50 if a bond to A. be aſſigned by him to another, with a cove- 
nant not to revoke ; it ſhall not be aſſets in the hands of his exe- 


cutor. Did. | 
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Vide Aſſignment, (B.)—Chanc N. 4.)—Covenant, (B. 3.— 
* 8 oy ) 23h 


Altignee of a Bankrupt. 
' Vide Bankrupt, (D. 24, &c.) 
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(A) What Things may be aligned. 


VERY one who has an eſtate, or intereſt in lands and 
tenements, may aſſign it: As tenant for life, fop 
years, (fc, | 

So every one, who has a preſent and certain eſtate or intereſt 
in things, which lie in grant may aſſign : As in a rent, common, 
advowſon, franchiſe, privilege, &c. Vide Grant, (C.) 

Though the intereſt be future: As a term for years to 
commence in futuro may be aſſigned ; for the intereſt is veſted is 
præſenti, tho it does not take effect till a future time, Pert. Grant gi. 
Vide Eflates. 

So a grant of ſo many cords of wood, to be taken by aſſign. 
ment of the grantor ; before the wood aſſigned, the grantee may 
aſſign it to another; for the intereſt was veſted immediately, 
R. 5 Co. 25. 4. Cre. El. 819. | 

So if a mortgagee for years, (where there was a covenant that 
the mortgagor ſhould continue in poſſeſſion till default of payment,) 
aſſigns before entry, and without the mortgagor ; the aſſignment is 
good, tho' he was not in poſſeſſion ; and ſo an aſſignment after. 
wards toties quoties. R. 3 Lev. 388. 

If leſſee for years, where the reverſion is in the king, be ouſted 
by a ſtranger, and afterwards make an aſſignment, it ſhall be good; 
for the reverſion not being diveſted, the leſſee continues in poſſeſ- 
ſion. R. Cro. El. 275. 

So if a mortgagor after ſuch a mortgage and covenant ut ſupra, 
leaſe for years, and afterwards the mortgagee aſſigns before entry, 
4 Med. 48. 

So the grantee of an advowſon may aſſign before preſentation, 
2 Rol. 47. l. 12. 

So the grantee of an annuity pro conſſilio impenſo. R. Mo. 5. 

So if che conuzee of a ſtatute extend the land of the conuzor, 
which is afterwards evicted by a conuzee of a prior ſtatute, yet he 
may aſſign his intereſt ; for he ſhall have it again after the prior 
ſtatute ſatisfied. R. 4 G. 66. . Dub. 2 Rol. 48. J. 30. 

480 on the ſtatute 17 G. 2. c. 24, f. 2. which gives prizes to 
the captor, and ſays that they ſhall be divided among the captors, 
as ſhall be agreed on by the owners, being firſt adjudged lawful 

ze, a captor might have aſſigned his ſhare before condemnation, 
for on condemnation the property muſt be taken to have been 

ed immediately on the capture. 1 Will. 211.5 

But now by ff. 20 G. 2. g. 24. / 4. ſuch bills of ſale are 

made void before condemnation.“ 
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(B) Who ſhall be an Aſſignee. 


SSIGNEES are in fact, or in law. 
Under the word, gu, the aſſignee of an aſſignee in per- 
wm, the heir of an aſſignee, or the aſſignee of an heir ſhall 
take, Co. Lon 384. 3. 

So, if a man covenant with another, his executors and aſſignt, 
the aſſignee of an aſſignee, and his executors, and the aſſignee of 
an executor or adminiſtrator of every aſſignee are included, and 
ſhall have covenant. R. 5 Co. 17. 6. | 

But if an obligation be, Yo pay ſuch perſon as he ſhall name by his 
will, or writing z there muſt be an expreſs nomination, and his 
executor ſhall not take as aſſignee. R. Mo. 855. 


(C) Chat Things cannot be aſſigned, 
(C. 1.) Choſe in Action, 


OR avoiding maintenance, &c. a chſe in action cannot be 

F. mgned, or granted over to another. Co. L. 214. a. 266. a. 

And therefore, a contract, or right, or cauſe to have an action 
for any duty, or wrong, cannot be aſſigned. 2 Rol. 45. J. 40. 

When affignable in equity, Vide in Chancery, (2 H.) 

So, if an obligation, or other deed be granted, whereby the 
writing paſſes; yet the grantee cannot ſue for it in his own 
name. 2 Rol. 46. J. 23, 30, 45. J. 40. 

So a right to have a writ of error cannot be aſſigned. 3 Co. 4. b. 

Nor can an avoidance be aſſigned, when the church is void. 
2 Rl. 45 * J. 37. N 

So, if the king grant a choſe in action to B. as he may by his 
prerogative, B. cannot aſſign it to another. R. 2 Cro. 180. 

So, if the king's farmers covenant to pay 150 J. to the execu- 
tor of him who dies; one aſſigns his part; the aſſignee ſhali not 
have this 1 50 J. for it was not aſſignable, R. Skin. 6, 26. 

* But tho? a choſe in action cannot ſtrictly be aſſigned in law, yet 
in equity it may: and in the caſe of a policy of inſurance, the 
court will ſo far take notice of an aſſignment, as to permit an 
attion to be brought in the name of the aſſignor. 1 Term Rep. 26.“ 

And the aſſignor, who has become a bankrupt, may ſue the 
debtor for the benefit of the aſſignee. Id. 619,* 


(C. 2.) Bare Right. a 


15 right of entry, or re- entry cannot be aſſigned, Ca. L. 214. 

10 Co. 48. as 
And therefore, if a man, being diſſeiſed, convey the land to 
mother before entry, the conveyance will be void. * 
1 


In 
1 
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So, if the conuzee of a ſtatute ſue an extent, and a /i}eyy, 
he cannot aſſign before entry, or recovery in an ejectment; foi 
by the /iberate poſſeſſion is delivered to the conuzee, and if he 
does not enter thereupon, but ſuffers the conuzor to have pq. 
ſeſhon, the poſſeſſion of the conuzee is turned to a right, which 
is not aſhgnable. R. 3 Lev. 312. 4 Med. 48. Shs. 290, 
Sal. 563. Skin, 300. 

So, if the lord diſſeiſe his tenant, by which the ſeignory i; 
ſuſpended; during the ſuſpenſion the ſeignory cannot be al. 
ſigned. Co. L. 314. a. 

Or, if the tenant enfeoff his lord, upon condition. Bid. 

So, if there be tenant for life, the reverſion to another, and the 
lord grant his ſeigniory to the tenant for life; the grauce cannot 
aſſign this, for it never was in effe in him. Bid. 

So the king cannot aſſign a bare right to land, but by expreſ 


words. R. 3 Co. 4. ö. 11. a. 


(C. 3.) Poſſibility. 
So a mere poſſibility cannot be aſſigned. Vide in Grant, (D.) 
A 


As, if a man demiſe for years, if A. /o long live; he has but 2 
poſſibility to have the land during the years, which cannot be de- 
miſed to another. D. 1 Co. 154. 6, | 

So, if a term be deviſed or granted to one for life, and after. 
wards to another for the reſidue of the term; this remainder of the 
term cannot be aſſigned, being but a poſſibility. R. 4 Co. 66. 4, 
Vide in Chancery, (4 W. 21.) 

So, if land be granted to huſband and wife for 20 years, and af- 
terwards to the ſurvivor for 21 years; the huſband in the life of his 
wife cannot aſhgn the term for 21 years, for it does not veſt till he 
ſurvives, and therefore was but a poſſibility, R. 10 Co. 51. 4. 
R. Poph. 5. 

So, if an advowſon be granted to a biſhop and his ſucceſſors 
peſt mortem of the incumbent ;, the biſhop cannot demiſe to anc- 
ther poſt mortem of the incumbent ; for he has nothing till the 
incumbent dies, who may ſurvive him. R. Dy. 244. a. 

If upon a purchaſe of the manor of B. the manor of C. be, for 
the purchaſer's ſecurity, limited to the vendor and his heirs till 
eviction, and after eviction to the purchaſer, his heirs and aſſigns; 
if he before eviction ſell the manor of B. to A. who makes a 
leaſe for years to D. and then the manor of B. is evicted, A. 
ſhall not have the uſe of the manor of C. for this contingent ule 
was not aſſignable ; and tho' it be limited to the purchaſer, hit 
heirs and aſſigns, the word, aſſigns, is a word of limitation, and 
not of purchaſe. R. 2 Rol. 795. J. 40. 

If land. be limited to A. for life, remainder to the right heirs of 
B. the ſon of B. cannot in the life of B. grant the remainder, 
tho” he afterwards ſurvive A. Poph. 5. 

If there be a deviſe of a term 7 his ſon after the death of B. the 
ſon cannot make a leaſe in the life of B. R. Jon. 417. 0 
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If there be a deviſe to truſtees till A. attain his age of 25 years, 
ind then in truft for A. a mortgage by A. before the 25 years will 
he void. R. Eg. Ca. 30.“ 24 part of 
Go, if a patron grant to A. to be maſter of an hoſpital; he * Ned. Ca. 
cannot grant it to another poſt mortem of A. for he has nothing in 
him; for A. has an eſtate of inheritance during his life, R. 
Ca. Ch. 214, 215. 
So the patron of a prebend, donative, c. cannot grant it to 
another in reverſion. bid. 
80 if a man make a leaſe for 21 years in preſenti, or in futuro, 
he cannot afterwards grant a leaſe to another by pars! for the 
ſame time. Pl. Com. 432. | 


D) Aſligninent by, oz to the King. 


ET a debt may be aſſigned to the king for a debt due to 
him. X. 2 Leo. 67. 

Tho” it be not aſcertained : as, debt upon bond for perform- 
ance of covenants. R. 2 Leo. 55. | 

But by the . 7 Jac. 15. an aſſignment by the debtor or ac- 
comptant to the king of any debt, not originally due to him, ſhall 
be void, 

Alſo the king may aſſign a «choſe in action as, a recogni- 
zance, obligation, c. Dy. 1. b, 2 Cro. 82, 179. Vide 
Grant, (G. 1.) 

So, a debt, or other thing certain. Dy. 1. 5. in marg. 
3 Lev. 135. Hard. 158. 

So, a thing for which A. is accountable. 3 Les. 198. 

80, all recognizances which ſhall thereafter be made in chan- 
cery. 2 Rol. 198. J. 20. 

And the king's grantee may ſue a recognizance, obligation, 
Cc. to him granted in his own name. Dy. 1. 3. R. 2 Cre. 179. 
K. 133. | 

Or, — may proſecute an extent in the king's name; for the 
grant of the ſtatute or debt is a warrant to him to proſecute pro- 
ceſs in the king's name. R. 2 Cro. 82, 180. Sav. 2, 133. 
Semb, Hard. 158. | 

So, after an aſſignment, the king may releaſe. Sav. 3. 

But the king cannot aſſign an uncertain thing; as damages for 
a treſpaſs. Dy. 1. ö. in marg. | 

Nor, where an obligation forfeited by outlawry is aſſigned ; 

tee cannot ſue in his own name, unleſs he has ſpecial 
to do it. R. Dy. 1. 5. R. cont. 2 Cro. 180. per Man- 


wod, Sav. 2, 3. 
Nor, a thing real: as, a right of action or entry to lands. 9 
3 Le, 198. = 


So the king cannot grant an obligation, &c. forfeited to him 
before ſeizure. R. 1 Rel, To . a 
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amignment of a Banktupt's Eftate. 
Vide Bankrupt, (D. 24, &c.) 
Alignment ok a Bill of Exchange. 
Vide Merchant, (F. 11.) 
Alugnment of a Breach. 
Vide Pleader, (C. 45, &c,—P. 14, 15.) 
Aſſignment of Dower. 
Vide Dower, (A. 11.)—Pleader, (2 L. 15.) 
Alignment of Erroz. 

Vide Parliament, (L. 3.)—Pleader, (3 B. 14.) 
Allignment ok a Yoztgage, 
Vide Chancery, (4 A. 8.) 
aMgnment of an Office. 

Vide Officer, (C.) 
Aſſignment of a Truff. 


* Ld —_— * — *_—_— * r _” 


r 
(A) Allſe; the ſeveral Spectes. 


WW hd bad eft namen equivocum, and ſometimes ſignifies an 
ordinance. Co. L. 154. ö. 1 * b. | | 
Sometimes this word ſignifies the writ of affiſe, or the jury 
who try it. Co. L. 154. 6. | , 
Sometimes it ſignifies all the proceedings in court upon this 
writ. Terms de Ley, verb. affiſe | 
Sometimes the court or place, where ſuch-writs are determined. 
Terms de Ley, verb. afſiſe, 45 
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A writ of aſſiſe lies for the recovery of lands or tenements, of 
which a man or his anceſtors have been diſſeiſed. Terms de L. 
5. affiſe. 
1 are four writs of aſſiſe: an aſſiſe of novel diſſeiſin, an 
aſfiſe of mortd ancęſtor, an aſſiſe of darrein preſentment, and an aſſiſe 
of juris utrum. Co. L. 155. as | 


(B. 1.) Aſſiſe of Novel Diſſeiſin. 


N aſſiſe of novel difſeiſin is a remedy maxime feftinum, for 
the recovery of lands or tenements, of which the party 
was diſſeiſed. 2 1. 410. 

And it is called novel diſſeiſin, becauſe the juſtices in go 
their circuits from ſeven years to ſeven years; and no a was 
allowed before them, which commenced before the laſt circuit, 
which was called an ancient aſſiſe: and that which was upon a di/- 
ſeiſn ſince the laſt circuit, an aſſiſe of novel diſſeiſin. Co. L. 1 53. 6. 
And it is a ſpeedy remedy, becauſe the recognitors of aſſiſe are 
ſummoned by the original itſelf to appear at the day of the return, 
& interim habeant viſum tenementorum illorum. 

The tenant ſhall not be allowed an eſſoin, or protection. 
1 Inft, 410. 

Nor ſhall have aid, but of the king. 2 Inf. 410. 

Nor ſhall a ſtranger be received, nor vouched, unleſs he be 

ſent and enter immediately into warranty. 2 It. 410. 

Nor ſhall the paro/ demur for the nonage of the plaintiff. or 
tenant, 2 fl. 410. 

So it is a moſt beneficial remedy ; for the plaintiff ſhall recover 
his land, damages, and coſts, 

And by the common law, damages, as well as land, were not 
recovered in any other action. 


(B. 2.) When it lies. ' 


By the common law an aſliſe lies only de /ibero tenements, viz. 
of lands, tenements, rents, and all that whereof a precipe quod 
reddat lay. 8 Co. 46. a. | 

Of an hoſpital, chapel, &c. by the name of a meſſuage. 

Of an office. 8 Co. 47. a. Vide infra. 

So it lies by the common law of common of paſture, 8 Co. 46. 4. 
2 Int. 411. 

But now by the f. W. 2. 13 Ed. 1. 25. an aſſiſe is given 
in lieu of a quod permittat, for profits apprender in certo loco. 
$8 Co. 46. 4. 2 Inft. 411. 

And it lies by a tenant for life, as well by him who has the in- 
heritance, tho' a guad permittat does not lie for the tenant for life. 
$ Co. 46. 4. 2 Inft. 411. 

As, de eftoverits beſci. 8. Co. 46. a. 2 Inft. 409. 

De proficuo capiendo in boſeo. 8 Co. 46. a. 2 Inf. 409. 

bi nucibur, glandibus, & aliis frudtibus colligendis, 8 Co. 46. 4. 
1. 409. N 


De 
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De corrodio, liberatione Bladi, & aliorum victualium t neceſſaricryn 


in certo locs annuatim recipiend 8 Co. 46. 2 Inft. 40g. 


So it lies of all profits apprender in a place certain; for theſ 


are only for example. 8 Co. 46. 2 Inſt. 411. | 


And it lies of e/overs, tho' the wood be ſtubbed up. Hal. 43; 

So by the /?. V. 2. 25. an aſſiſe is given of the tolls: as, 4 
tronagio, paſſagio, pontagio, pannagio, fc, in cerlis locis capiendu. 
8 Co. 46. b. 2 Inft. 40g. | 

So it lies of toll of a market, or mill. 8 Co. 46. b. 

Of a toll-thorough, toll-traverſe, or toll-turn, tho they are to 
be taken in his own ſoil, 8 Co. 46. 6. 

Of murage. 8 Co. 47. a. . 

Of cranage, ſtallage, piccage, wharfage, anchorage, pedage, 
fc. 8 Co. 47. a. | | 

So by the ,. W. 2. 25. an aſſiſe is given of offices : as, 4 
cuſtadiit boſcorum parcorum, foreflarum, chacearum, warrenarum, 
22 & alus ballivic, & officiis, in fee. 8 Co. 47. 4. 
2 . 409. 

And this ſtatute, as to offices, is but an affirmance of the com- 
mon law, by which an aſſiſe lay of an office by the name of land, 
8 Co, 47. 2 Inf. 412. 

And tho' the ſtatute ſpeaks of offices in fee, and a guod permittc! 
lies only for him who has a fee; yet an aſſiſe lies for him who 


| has an office for life. 8 G. 47. a. 


And an aſſiſe lies of all offices of profit. 2 Inf. 412. 
8 Co. 47. b. 

As, of the office of a ſheriff; where granted for life, 
8 Co. 47. a. 

Of a ſteward, bailiff, receiver, beadle, Cc. of a manor, 
8 Co. 47. d. 5. ; 

Of a prothonotary, philizer, or other office for life in chancery, 
B. R. Or C. B. 8 Co. 47. as b. I Lev. 1. 

Of a. packer of cloaths, c. 8 Co. 47. 4. 

Of the maſter of the king's tennis plays, Cc. R. 8 Co. 45. ö. 

Sa it lies of offices in the admiralty, ſpiritual, or other 
court, as well as in the courts of common law. 2 Inf. 412, 
8 Co. 47. 5. F 
8 of regiſter of the admiralty, or of a biſhop. 8 Co. 47. l. 

» I 5 « Qs 

And i lies, tho' the court in which the office is, be removeable; 
if it be in certo loco at the time of the diſſeiſin. 8 Co. 47. b. 

So it lies, if a man be diſſeiſed of part of the profits of an of- 
fice, of that part only. 2 Inf. 412. 8 Co. 49. ö. 

So, of a third or fourth part of an office. 

So it lies for a frequent diſtreſs, if the lord diſtrain his tenant 
ſo often, that he cannot manure his land. 8 Co. 50. 

So, if a commoner claim common in the ſeveral land of ano- 
ther, he may have an aſſiſe, tho the freehold continues in him, and 
this by the common law; for the ,. V. 2. 25. was but an 
afirmance of the common law. 2 f. 413. 8 Co. 50. ö. 
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So by the //. W. 2. 25. an aſſiſe is given de communio turbirie, 
tiſcariey & aliis communibus ſimilibus; for it was doubted, whether 
by the common law it lay of any but common of paſture. 
$ Co. 48. 2 Infl. 412. { 

80 by the ff. 32 H. 8. 7. an aſſiſe lies of a parſonage, vicarage, 
tithes, Cc. 


(B. 3.) When it does not lie. 


But an aſſiſe does not lie of an office, which has not any profit 
to it. 8 G. 47. 5. 2 Inſt. 412. 

So it does not lie for a ſervice omitted: as, it does not lie de 
ſia ad molendinum, 8 Co. 46. ö. 

Nor of homage. 1 H. 4. 1. ö. 

Nor, of a bridge not repaired, or a like nonfeaſance. 1 Rol. 104. 
|, 20. 

Of not ſcouring a ditch, by which the land is ſurrounded, 
1 Rol. 104. J. 22. a 

So it does not lie of an eaſement; as, of a way. 1 Rol. 270. 
l, 17. 8 Co. 46. 5. N 

Of a paſſage in a barge to church, or elſewhere. 8 Co. 46. 5. 

So it does not lie of an office of charge, and no profit. 
2 Infl. 412. 8 Co. 47. b 

So it does not lie of an annuity, or penſion. 1 H. 4. 1.6. 

So it does not lie of a rent reſerved out of tithes only; for it 
cannot be iſſuing out of tithes. Yau. 204. 


(B. 4.) By whom it lies. 


An aſſiſe lies by a tenant in fee-ſimple, or in tail. F. N. 


B. 177. A. 

So, by tenant ſor life. F. N. B. 177. 4. 

So by the f. 13 Ed. 1. de mercatoribuss W. 2, 18. & 
23 H. 8. 6. by tenant by elegit, ſtatute merchant, or ſtaple, or 
recognizance. 

So, if tenant for years, or at will be ouſted, his leſſor may 
maintain an aſſiſe; for his poſſeſſion is the poſſeſſion of the leſſor. 
I Rel. 271. J. 8. 12. 15. Vide Seifin, (C.) | 

So an heir, if the guardian be ouſted. 1 Rel. 270. J. 40. 

80, the heir, if a leſſee for years, &c. be ouſted, who claims 
by the demiſe of his anceſtor. -1 Rel. 270. J. 45. 

So a recoveror of a reverſion, if the leſſee be ouſted after the 
recovery. ; 

So he in remainder after a leaſe for years, if the leſſee be 
ouſted, N. Kel. 109. b. 

90 a reverſioner, if a tenant by ſtatute, or elegit be ouſted. 
1 Rel. 271. J. 6. 

Or, if a leſſee at will grant his poſſeſſion to another, who 
enters. 1 Rel. 271. J. 4. 

So it lies by a lord, if his copyholder be ouſted. 

So it lies by the reverſioner, if a leſſee for years, or at will, of 
common be ouſted. 1 Rel. 271. J. 13, 15. . ; 
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86 it lies by the parſon of a church. 
So, if one jointenant is ouſted, an aſſiſe lies by him, and hi; 
companion. | 


(B. 5.) By whom not. 
But a tenant for years, or other who has not the freehold 


cannot maintain an aſſiſe. | 


Nor any one who has not ſo/e ſeiſin, as the head of a «| 
for his headſhip. Per Holt. in Phillips and Bury. 2 705 
Rep. 355. ESD | | 

So he, who has the inheritance or freehold cannot maintain 
it, if he has not poſſeſſion or ſeiſin. 

As, an heir cannot have aſſiſe againſt an abator. 1 Rel, 211, 
J. 10. | 

So, if ce/iuy que vie dies, or the leaſe of a leſſee for years de- 
termines, the leſſor or his heir cannot have an aſſiſe before entry, 
againſt him who takes poſſeſſion after the death of the ceſtuy que 
vie, or the determination of the leaſe for years. 1 Rl. 211, 
J. 1. 


(B. 6.) Againſt whom it lies. 


An aſſiſe lies againſt the tenant of the freehold. 

And, if the diſſeiſor be not tenant, it ought to be againſt the 
tenant, and the diſſeiſor. 

And, if the tenant be not known, it may be againſt the per- 
nor of the profits, within a year after his title commences, 

Or, againſt the diſſeiſor himſelf at any time, if he be pernor at 
the day of the writ purchaſed. 

If there be an aſſiſe of a rent, it ought to be againſt the terre- 
tenant as well as the diſſeiſor. 

So, if it be of an office, which concerns land. 

If it be of a rent=charge, it ought to be againſt all the tenants 
of the land, out of which the rent iſſues. Vide F. N. B. 178. U. 

So in an aſſiſe of a rent-ſeck. Vide F. N. B. 178. D. 

But in another rent, it is ſufficient, that one terre-tenant and 
one diſſeiſor be named. Vide F. N. B. 178. D. 

So it lies againſt the terre- tenant and diſſeiſor, tho? he alien, or 
be ouſted pendente lite. 

But in an aſſiſe of a rent againſt the meſne, the terre-tenant 
need not be named, | 

Nor, in an aſſiſe of tithes, Dy. 83. a. 84. a. 


(B. 7.) In what Court. 


An aſſiſe muſt be brought in the county, where the land lies. 
Vide in Action, (N. 1, &c.) 
I B. R. or C. B. be in the ſame county, it may be brought 
either in the one or the other. F. N. B. 177. B. 4 Iiſt. 158. 
If either of theſe courts he there, it ought to be in that, and 
not elfe where. F. N. B. 177. B. Reg. 196. B. i 
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If neither of them be there, it ſhall be before the juſtices 
In 4yre, without commiſſion. Vide F. N. B. 177, E. Vide 


„(B. 21.) | | 
2050 before the juſtices of aſſiſe upon their general commiſſion. 
Vide F. N. B, 177. E. 178. A. | 5 
Or, before ſpecial commiſſioners. Vide F. N. B. 178. I. X. 


(B. 8.) The Proceedings in an Aſſiſe. 


By the common law there were only two writs of afſiſe, viz,  (B.%) 
de libero tenemento. 2 Inf. 411. 8 Co. 46. 6. gina) 22. 

Or, de communid paſture. Dy. 84. a. 2 Inſt. 411. 8 Co. 46. a. 

And the writ ſhall be general, de libero tenemento, tho' it be an 
office, or a profit apprender, or other thing within the . W. 2. 
25. by the expreſs words of the ſame att. 2 Jy. 412. 
8 Co. 47. b. ' . 

So the writ ſhall be general, de libero tenemento, and the count 
ſpecial, where it is an aſſiſe of tithes. Dy. 83. 

So, if there be an aſſiſe of frequent diſtreſs ; tho? the plaintiff 
has the freehold in him. 8 G. 50. 4. | 

Or, if there be an aſſiſe, that the tenant depaſtured his ſeveral. 
2 Infl. 413. 8 Co. 50. b. "oF | | 

So, if there be an aſſiſe by a tenant by elegit, ſtatute, &c, 

84. a. 
Ame writ of aſſiſe may join ſeveral cauſes of action in the ſame 
writ, being founded on a tort, 8 OG. 87. ö. Vide in aim, (G.) 

The plaintiff in an aſſiſe ought to find pledges in chancery, or 
before the ſheriff, Vide F. N. B. 178. C. A 

Or, if the ſheriff return, that he has not found any, he may 
find them in court. 

The writ muſt be returned fifteen days after the 19e. 

And by the ff. articuli ſuper chartas 28 Ad. 1. 15. it may be 
returned at a day out of term. F. N. B. 177. D. 

So in term it may be returned at the return day, or at a com- 
mon day. 1 Sal. 82. ; | 

The ſheriff returns as to the tenant, quad attachiatus eff, dr, 
nichil Haber per quod attachiari poteſt. | | : 
Or, gued A. ballivus of the tenant fuit attachiatus, or, nichil 


If the tenant does not appear upon the return of the writ, or a (B. g.) 
nich be returned; the "hl: ſhall * by default. 2 Lev. 120. — 
The writ of aſſiſe is an attachment. 
And, if it be diſcontinued by the juſtices not coming, there 
ſhall be a re- attachment againſt the party, and a re-ſummons 
againſt the jurors, | 
So if any defendant plead a foreign plea, which is adjourned, and 
( dfterwards remanded, there ſhall be a re- attachment againſt the 
other defendant, * * r 
i Vor. I. P 5 But, 
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(B. 10.) 
Summons 
and ſe ve - 
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Plaint. 
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But, if an aſſiſe be diſcontinued by the juſtices not coming 
after inqueſt awarded by default, there ſhall be no re-attach. 
ment; for the defendant, by his default before, has loſt his 
challenges. i 

If an aſſiſe be removed into B. R. and the tenant after he ha; 
the record, will not return it; a capias les againſt him. 

If the jurors do not appear at the return of the ſummons, there 
ſha!l be an habeas corpora, and afterwards a diſtringas in infinitun, 


Summons and ſeverance lies in an aſſiſe. 

And therefore, if ſeveral join in an aſſiſe, and one plaintif 
does not appear, or after appearance will not ſue, there may be 
judgment that he be ſevered ; and the other ſhall ſue alone. 

And, if there be a default before appearance, a ſummons 
ſhall be awarded againſt the demandant or plaintiff, who does not 
appear, and at the return of the ſummons there ſhall be judgment, 
that the other /equatur folus. Vide G. L. 139. 6. 

After appearance, there ſhall be judgment without ſummong 
ad ſequendum fimul. Co. L. 139. b. 


A plaint in an aſſiſe is in nature of a count in another action. 

And the aſſiſe muſt be arraigned in French. 

And that, at the return of the writ. 2 Lev. 120. 

In an aſſiſe for a thing of common right, the plaintiff as well as 
the writ ſhall be general; as, in an aſſiſe for a manor, land, 
meadow, wood, c. the plaintiff need not make a title in his 
plaint. 1 Sid. 73. 

Nor, in an alliſe for rent; for it ſhall be intended rent- 
ſervice. | 

So a tenant by ſtatute, or elegit need not make title in his 

laint. 
F If the plaintiff makes a title, when he need not, it is not fatal, 

Otherwiſe, if he makes an inſufficient title, 

So in an aſſiſe, the plaintiff need not ſhew the day, or year of 
the diſſeiſin in his plaint. | 

Nor, the certain quantity, or quality of the land; for d- qua- 
dam portione decimarum, pecia terre, fc. is ſuthicient ; for ſo much 
certainty is not required, as in a præcipe. Dy. 84. b. 

In an aſſiſe of a mill, it is not neceſſary to ſay, what ſort of: 


mill it is, viz. a griſt, or a fulling mill, Sc. 4 C. 87, 4. 


In an aſſiſe of an office, it is not neceſſary to ſhew what the 


profit is. 8 Co. 49. b. 


But, if it be a new office, it muſt be ſhewn what profits 
were granted with it. Bid. . 

But in an aſſiſe for things againſt common right, the plaint 
muſt be ſpecial, and the plaintiff ſhall make title by it: as, in an 
aſſiſe for a common, office, c. Dy. 114. b, 152, b. 153.6 
1 Sid. 73. 3 Mod. 273. Vide ante, (B. 8.) 

For a rent-charge or ſeck. Jon. 413. 

For tithes. Dy. 83. 85. b. 

For 
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Yor all profits aprender. 

80, in an aſſiſe by executors. | 

And, if the title be not ſufficient, there ſhall be judgment 
zgainſt the plaintiff : as, if he makes title to a rent-charge by de- 
vile, and does not ſhew, when the deviſor died, tho the jury find 
the rent in arrear for thirty years. R. Fon. 414. 

Yet, if the plaint makes a title, it is not peremptory; for, if 
the plaintiff has any title it is ſufficient, 7 55 

So an immaterial vrriance in the title does hurt. Dy. 153. 

In an aſſiſe of office, the plaintiff muſt ſhew in what particular 
the tenant took the profits. Vide Seiſin, (D.) 


The pleas to an aſſiſe are in abatement; or in bar. | 

In abatement, the tenant may plead, no difſeiſor named, or no (B. 72.) 
tenant of the freehold, Dy. 114. 5. G. L. 229. 4. 1 Brewnl. 27. 3 

Antther jointenant of the whole not named, parcener, or tenant in ment. 
cmmeon. | For theſe 


By the fe. 11 H. 6. 2. that the ſheriff is named by colluſion, being ett. 


neither tenant nor diſſerſor. in the propet 
80, by the ff. 9 H. 4. 5. that the lord of antient demeſne, mayer, iubdivigons, 


Cc. is named tenant by collision, to take away his juriſdiions 

That the plaintiff himſelf never tuns ſeiſed. 

So the tenant may plead in abatement, à variance, Oc. 

That the land lies in another town, | 

Other action pending for a forcible entry, &c. Other aſſiſe, quod 
ſermittat, &c. for the ſame diſſeiſin. 

Entry, 

Soa Ciſſeiſor may plead in abatement, miſnomer of the plaintiff, 
or, of himſelf. 

Coverture of the plaintiff. 

Other action of an higher nature pending. 

The defendant may plead in abatement, and over to the aſſiſe. 
1 Sal. 83. Vide in Abatement, (I. 10.) f 

If the defendant pleads to the writ, and over to the aſſiſe; the 
plaintiff ſhall not demur, nor reply to the plea in abatement, but 
that ſhall be firſt tried. 

But it is no plea in abatement, that one defendant is miſnamed, 
dead, Co if there be another tenant and diſſeiſor rightly named. 

So it is no plea for a diſſeiſor, that there is no tenant of the frie- 
bold; jaintenant, &c. $437: | 

That the plaintiſf was ſeiſed the day of the vurit. 

Or, that the plaintiff never had any thing. 

That the land lies in another town not named. 

$o jointenancy, entry, Ec. as to part, abates the writ only for 


If the tenant in an aſſiſe pleads in bar, he ought to take the (P. 13.) 
tenancy upon himſelf. = _ 

The general plea in bar is, uu tort, nul diſſeiſin. _— 

So the tenant may plead ſpecially : as, a fermer recovery in 


aſiſe, Ee. 
P pa That 
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(B. 14.) 
By a diflei- 
or 


By a baiiiff, 


(B. 16). 
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That the plaintiff oufled him, and he re-entred. 

That the plaintiff avas not ſeiſed within thirty years, 

A deſcent and non-claim. 

A ferffment by the plaintiff with warranty; if he relies upon tie 
warranty. Co. L. 229. a. N 

Warranty M the plaintiff*s anceſtor. 

That the plaintiff himſelf leaſed to him for life, reſerving the n. 
verſion to himſelf. Co. L. 228. b. 

50 he may plead, that he leaſed to him for years, or, that be l 
it by elegit, upon a ſtatute, &c, if he pleads it as a juſtiſication, 
and concludes, et fic ſans tort. G. Le 228, 9. 

If the plaintiff make a title in his plaint; it is not ſufficient for 
the defendant to avoid his title, but he muſt make a title 9 
himſelf. 

If the defendant pleads a plea, which goes only to the poſ. 
ſeſſion, and not to the right, as a deſcent, &c, he mult give co- 
Jour to the plaintiff. 10 Co. go. b, Vide Pleader, (3 M. 40.) 

But a leaſe, or feoffment by the plaintiff himſelf generally i 
not a good bar ; for it amounts only to the general ifſue. 

80 a leaſe for years by the tenant to the demandant, is not 
good plea. Mel. 103. b. 

If the defendant pleads ſpecially, he may afterwards waire it, 
and take the general ifſue, nul tort, 

Tho' the plea be entred, or the recognitors ready to take the 
aſſiſe. | 

Or at another day, when it is adjourned pro defefu juratorum, 

So, if the tenant plead in bar, and afterwards demur to aro- 


ter out of the point of the aſſiſe, upon which the demandant has 


the opinion of the court for him ; he ſhall have judgment pre- 
ſently, without taking the aſſiſe upon the uu tort, 1 Rel. 271, 


J. 35. 


As, if he plead a releaſe, which the demandant ſays was 
upon a condition, and ſhews how he has performed it, and the 
tenant demurs, and it is adjudged for the demandant. 1 Rel. 271, 
J. 36. > | 


So a difſeiſor, being defendant in an aſſiſe, tho' he be not te- 
nant, ſhall plead any plea that goes in bar or excuſe of damages 
and not to the right of the land; as, nul tort. 

A releaſe of actions perſenal. 2 Inſt. 414. 

But a diſſeiſor, who is not alſo tenant, ſhall not plead an 
thing, which concerns the tenancy of the land: as, releaſe f 
actions real, 2 Inſt. 414. 3 


The writ of aſſiſe ſays, pone, Ec. A. vel ballivum ſiuum, f+ if 
inventus non fuerit, &c. F. N. B. 177. F. And therefore, a man 
as bailiff to the tenant may appear and plead in his own name, 
B. tanquam ballivus A. dicit, &c. 2 Inft. 415. 

And by the common law, neither the tenant, or the diſſciſo 


could appear by attorney, but only by bailiff. 1 Rel. 288. . \ 4 
s 3 ut 
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But now- by the f. 12 Ed. 2. 1. the tenant may appear by 
attorney. 1 Rol. 288. J. 50. 

Not the diſſeiſor; for the ſtatute does not extend to him. 
1 Rel. 288. J. 52. Vide Attorney, (B. 6.) 

The bailiff may plead to the writ, or in bar, every plea that 
may be tried by the recognitors of aſſiſe, upon which he can con- 
clude, et fi trove ne ſoit nul tort, nul diſſciſin. 2 Infl. 414. 

But he cannot plead any thing not triable by the aſſiſe, or upon 
which he cannot conclude, et f: trove ne ſoit nul tort, &c, as, he 
cannot plead a matter of record. bid. 

And if he pleads a matter of record, the juſtices may proceed. 
Did. 
Yet after a plea by a bailiff, and an aſſiſe awarded; at any time 
before the aſſiſe taken, the tenant may come and plead a record, 
deed, releaſe, &c. and ſhall not be put to his certificate of aſſiſe. 


2 Inſt. 415. 
| If the defendant plead in bar a matter of record, as a recovery, (B. 16.) 


fine, Cc. the plaintiff muſt anſwer to the bar. Replica- 
So, if by his bar he gives a title to the plaintiff, and avoids it : 3 
as, by feoffment of the plaintiff upon condition, and an entry ſw-r to the 
for the condition broken. bar, 
So, if he gives poſſeſſhon to the plaintiff, and no colour; he 
muſt traverſe the matter of the bar, without making a title to 
himſelf at large. 
80, if he plead a matter in another county: as, a grant of a 
reverſion, and an attornment in another county, 


But generally, where the defendant makes a ſpeciel bar, the (B. 27.) 
plaintiff need not anſwer to the bar, but may make a title to him- dv ona a 
lelf at large: as, in all cafes where the defendant gives colour. title, 

If the defendant plead a feoffment with warranty; it will be a 


ſufficient title for the plaintiff to ſhew, that his anceſtor died 
ſciſed, and a deſcent to himſelf. 


When iſſue is joined upon aul tort; the recognitors are ſworn (B. 18.) 
only to the points of the aſliſe, viz. the ſeiſin and diſſeiſin. _—_ of 
And if the defendant in an aſſiſe makes default, whereby the 8 

aſſiſe is taken by default; the recognitors ought to enquire only of 


the ſeiſin, diſſeiſin, and damages, and not of the plaintiff's. title. 


But, if any ſpecial matter is pleaded in abatement, or in bar, (B. 19.) 
the aſſiſe ſhall be taken at large, i. e. the recognitors ought to en- When 
quire of this ſpecial matter before the ſeiſin and diſſeiſin. — * 

And in ſuch caſe the recognitors are ſworn as a common jury, 
and it is ſaid, guad affifa wertitur in jurat,” 

As, if in an aſſiſe by an infant, the defendant plead a feoffment 
of his anceſtor, and A aſſiſe is taken upou this; it ſhall be En- 
quired at large, whether ſuch anceſtor was of full age, ſane me- 
mory, and out of priſon when he made the charter of feoflment. 
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| So, where the plaintiff traverſes the defendant's bar, the 
' ought to enquire only of the matter of the bar, and not of th, 
plaintiff's title, which is made uſe of- only as inducement to the 
traverſe. f 


(B. 20.) So, if the plaintiff do not anſwer to the bar, but makes title at 
ws wg large, the defendant may pray a venire afſiſa ſuper titulum; and 
3 the aſſiſe ſhall be taken upon the title, and they ſhall inquire of 

all circumſtances which concern it, | | 
But if the plaintiff makes title at large, by a fine, recovery, or 
' other matter of record, the defendant cannot pray venire afſſa ſus 
D per titulum; for matter of record is not triable by the aſſiſe. 
| © Bo, if ſeiſin and diſſeiſin be confeſſed by the plea, the aſſie 
ſhall be taken in right of damages; for they do not enquire of the 
title, but only what damages the plaintiff has. R. 2 Kol. 22. 
'Tho' the confeſſion be by nient dedire; as, if the defendant 
pleads a recovery in bar, the plaintiff by his replication confeſſes 
and avoids the recovery, to which the defendant demurs; for by 
his demurrer he admits the ſeiſin, and diſſeiſin. R. 2 Rol. 22. 
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ts. 2.) By the common law, aſſiſes were taken only in B. R. C. B. or 
8 before juſtices in eyre. 4 I. 158. 12 Co. 31. Vide ante, (B. 1.) 
— er And theſe courts have an original juriſdiction for taking aſſiſes, 
| without any patent, or commiſhon, F. N. B. 177. E. 
4 It. 1585. 
But, by the /. M. Ch. 9 H. 3. 12. it was enacted, quad mr, 
&c. mitt” juſticiarics ngſtres per unumquemque comitatum ſemel in ann 
qui cum militibus eorundem comitat” capiant afſiſas in comitalibus illis, 
And upon this ſtatute, patents were directed to the juſtices to 
take aſſiſes in their proper counties. 4 Ii. 158. 
And the patent may be general, for taking all aſſiſes, or to 
ſpecial juſtices,: or taking ſuch a particular aſſiſe. F. N. B. 177. 
And there may be another patent, for affociating others to 
them. F. N. B. 185. E. | 
And a writ of / non omnes, without which they cannot proceed, 
if all the affociates do not come. F.N. B. 186, C. 
But, if the patent to juſtices of aſſiſe has not a clauſe, cum his 
35 Fo affeciaverimus there cannot be a writ of aſſociation. 
F. N. B. 186. E. 
So, if there be a writ of aſſociation, a ſubfequent writ ſhall 
be void. F. N. B. 186. DP). | 
Or, if ſeveral writs of aſſociation are made at the ſame time, 
that which is firſt accepted ſhall only be allowed. F. N. B. 186, 


(B. 22.) By the . M. Ch. 12. juſticiarii neftri cum militibus eorunden 
Who may com capiant affiſas in comitatibus illis, 

et By which ſtatute, apprentices of the law, with any knight of 
the county aſſociated co them, may be aſſigned juſtices to tale 

aſſiſes. 2 Inft. 422. b 
By the ff. W. 2. 30. aſſignentur de cetero duo juſticiarii juruti 
c. et aſſecient ſibi duos vel unum de diſcretioribus militibus _— 
| J 


a 
| By the ſtat. of aſſiſe, Rot. Parl. 21 Ed. 1 Rat. 3. Ocho aſſg- 


untur; two in each circuit. 4 I. 158. 


By the A. de finibus levatis, 27 Ed. 1. 4. enqueſts, &c. ſhall be. 


taken coram aliqus jufticiario afſociato uno milite comitatus illius, 

By the ff. of York, 12 Ed. 2. 3. before one juſtice of the place, 
where the plea 15, aſſociated with an honeft man of the country, En ght 
ir ethers Cole recites the ſtat. before a juſtice of the one place or the 
Aber. 2 Inſt. 422. F. N. B. 240. E. 

By the ff. 14 #4. 3. 16. enqueſts by %% prize may be taken be- 
for the juſtices of B. R. C. B. or the Ch. Baron; or, if no ſuch 
go, before the juſtices of aſſiſe, ſo that one of them be juſtice of 
the one bench, or the other, or king's ſerjeant ſworn, 

And by this ſtatute, every ſerjeant may be a juſtice of aſſiſe; 
for every one is ſworn, 2 Ii. 422. 

So, the king's attorney. 2 I}. 422. 

Upon theſe ſtatutes, patents go annually to the juſtices of the 
ove bench, or the other, and the barons of the exchequer, to be 
juſtices of aſſiſe. 

And, at the ſame time, uſually a patent to one or more, to be 
aſſociated with the juſtices of aſſiſe. F. N. B. 185. E. 

And another patent to the juſtices of aſſiſe, to admit thoſe aſ- 
ſociated. F. N. B. 185. E. 

Another to both, / non omnes, &c. that the others may take the 
aſſiſes. F. N. B. 186. A. 

But there cannot be a writ of aſſociation, unleſs the patent to 
the juſtice of aſſiſe has a clauſe, cum his quos tibi afſeciaverimus, 
E. N. B. 186. E. 

And after any patent of affociation allowed, there cannot be 
another aſſociation. F. N. B. 186. D. 

So, a ſheriff, or coroner, cannot be a juſtice of aſſiſe, &', 
4 Inſt. 160, 

Nor, by the ,. 8 R. 2. 2. any in his own country. 

Nor, by the /. 33 H. 8. 24. in the country where he was born 
or inhabits, on pain of 100 J. unleſs as clerk of aſſiſe he be 
aſſociate, or as mayor, recorder, Cc. take aſſiſes of freſh force 
in a boraugh, c. or take them in bank, or by adjournment, 


By the ff. 6 R. 2. g. juſtices of aſſiſe ſhall hold their ſeſſions in 
the chief town of every county, where the ſhire courts are kept. 

By the ff. 11 R. 2. 11. becauſe this is in part prejudicial, &c. 
the chancellor, with aſſent of the juſtices, may provide remedy, 
where need is. | 
By the ft. 14 H. 6. 3. in times of peace, the aſſiſes for the 
county of Cumberland ſhall be held at Carliſle, 

By the „. M. Ch. 12. they ſhall be held /emel in anno. 

By the /. W. 2. 30. ter per annum, ſemel inter quindenam ſancti 
Johannis Baptifle & Gulam Augufti ; et iterum inter feftum exalta- 
lionis ſanfte Crucis & Oftal” ſanfti Michaelis; & tertio inter feftum 
Epiphanie et feftum purificationis beate Marie. 


By the /. 27 Ed. 1. 4. tempore vocationit. Vide 2 Inft. * 
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By the ft. 4 Ed. 3. 2. they ſhall take aſſiſes at leaſt three times 
a year, or oftner, it need be, 


. 24.) By the ff. M. Ch. 12. juſtices of aſſiſe may take aſſiſes of ney! 
ee A and meteor, a 
juſtices of By the /f. I, 2. 30. aſſiſes of novel diſtiſin, mortd anceſtor, and 
aſlilo. attaints. : | 
By the ſtat, of afliſe, Rot. Parl. 21 Ed. 1. Rot. 3. aſſiſes, juries, 
and certificates of aſſiſe. 
And fo their commiſſion ſays, ad omnes afſiſas jurat' et certificat 
coram quibuſcungue juſtic' in prædict cm arram' capiend”, 4 Inft. 158, 
After their patent delivered, the juſtices of aſſiſe ſend their 
precept to the ſheriff, quod venire fac. omnia brevia afſiſ”, Ec. una 
cum panell attach re-attach* ſum” reſum & omnibus aliit tangen, Er. 


(B.35.) By the ff, M. Ch. 12. ea que in comitatu illo per juſticiariat ad 
8 ant of the Mas capiend terminari nom poſſunt per egſdem terminentur alibi in 
offile. itinere ſus : et que propter d:frcultatem aliquorum articulorum termi. 

nari non poſſunt referantur ad jufticiarios de banco & ibi terminentur, 
And, by equity, they may adjourn before themſelves at Ve. 
minſter, Serjeants Inn, aut alibi, out of the circuit. 2 Infl. 26. 
By the ft. W. 2. Zo. adjornent de termino in terminum upon 
voucher, eſſoign, or default of recognitors. 

So, in a mortdHanceflor, the juſtices may adjourn in bank upon 
foreign voucher, eſſoign, &c, 

And by equity, in a certificate of aſſiſe. 4 Co. 4. 6, 

So an aſſiſe may be adjourned in bank upon any foreign plea, 
as well as upon a voucher, 2 It. 423, | 
80 upon demurrer, or other things dubious, before or after 
verdict. 2 tft. 423. | 

If an aſſiſe be adjourned in bank upon a foreign plea, vouch: 
er, &c, C. B. may grant a ni privs for trial in ſuch foreign 
county, though it has only a delegated power; for it is an inci- 
dent. 2 List. 423. 

By the „. I, 2. 30. Aſter trial of foreign plea, &c. in C. . 
cum per venerit ad captionem afſiſe remittatur loquela cum brevi origi 
nal; per junſticiarios de bancg ad priares Jufliciarics coram quibus capiatur 
72 SER 
e 100 therefore, the record of aſſiſe ſhall be remanded ta the 
juſtices of aſſiſe to take the aſſiſe. 2 Inf. 423. | 


(B. 26.) The judgment in an aſliſe is, quod recuperet ſeiſinam of the tes 
Judgment. nements in the plaint per viſum recognitorum. 
And it may be given by the juſtices of aſſiſe. 


* 


So new juſtices of aſſiſe may give judgment upon a verdi& 
found before others; if the record be removed before them by cer- 
tiorari, F. N. B. 243. D. | | 

So if an aſſiſe be adjourned in bank for difficulty, judgment 
may be given there. 2 Lev. 41. 

So after a verdict before juſtices of aſſiſe, it may be removed 
in B. R, and judgment ſhall be given there; if a new commiſſion 
15 
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* made Ne judgment by the juſtices of aſſiſe. F. N. 

243.27 ä 
5 bar where 4 foreign plea is before juſtices of aſſiſe to part, 
and it is adjourned for trial in bank, and tried; judgment fhallt 
not be given there, but it ſhall be remanded before the juſ- 
tices of aſſiſe, before whom the aſſiſe originally depended. R. 

Leo. Ar. | 
f If the juſtices of aſſiſe delay judgment, a writ ſhall go de pro- 
cedendo ad judicium. F. N. B. 243. D. F. 

And afterwards an alias, & pluries, vel cauſam nobis frgnifices. 
F. N. B. 243. D. 

And if nothing is done, an attachment. Dub. F. N. 
B. 2423. D. 

By he ft. g Ed, 3. 5. Juſtices of aſſiſe ſhall ſend all their re- 
cords and proceſſes determined, and put in execution, into the 
exchequer once a year at Michaelmas, 

And by the ft. 11 H. 4. 3. into the treaſury every fecond year, 
that they may not be altered or impaired, 


By the common law, if the matter was not well examined by 
the verdiCt before or after judgment, the juſtices of affiſe may ex 

v re-examine the matter by the ſame recognitors. 2 IH. 415. 
F. N. B. 181. A. B. C. | 

And thereupon a writ goes to the ſheriff, to ſummon the re- 
cognitors ad certificand* eos ſuper articulis, &c. and that he 
ſummon the parties ad aullien illam certificationem. Bo. R. 
AR. 216. F. N. B. 181. E. 

$0 a certificate lies upon an aſſiſe of martd ancgſtor, darrein 
preſentment, jurit utrum, and an attaint. F. N. B. 183. E. 

But a certificate of aſſiſe would not be allowed, where the jury 
give a full and general verdict. 2 1». 415. 

Or where any of the recognitors die. 2 f. 415. 


So now by the /. W. 2. 13 Ed. 1. 25. A certificate of aſ- 


fiſe lies where the aſſiſe was taken by default, or upon a plea by a 5 


bailiff; for the tenant may verify to the juſtices, that he had mat- 
ter of record; or in writing, as a releaſe, &c, and pray that it be 
re-examined, 2 Tnf. 417, 215. F. N. B. 181. A. F. 

So the tenant may pray a certificate upon a defeazance, as well 
3 a releaſe, 2 Inff. 415. 
' 1 the deed, &c, be dated in a foreign county. 

N. 415. V 

80 he may ſue a certificate of aſſiſe, if he loſes by default. 
F. N. B 382. C. | 
OS certificate of aſſiſe may be before, or after judgment. F. 

B. 183 D. 

Before * fame juſtices of aſſiſe, or others, F. N. B. 201. 
C. E. 182. C. 

If it be before the ſame juſtices, they may take it without a new 


temmiſſion, or with one. F. V. B. 181, D. 182. 4. 


(B. 27.) 
Certificate 
of aſſiie 
By the come 
mon law. 
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rituatur, &c. & recuperet dampna in duplo; & quod querens capiatur, 
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| So it may be in C. B. tho the land lies in another county, if 
the aſſiſe be removed there. F. N. B. 183. F. 
So it may be, though all the recognitors are dead, except two. 
2 Infl. 415. 

So it may be in B. R. or C. B. if they are in the county 
where the aſſiſe paſſed. F. N. B. 181. C. 182. C. ; 
Or at the next aſſiſes for the ſame county. F. N. B. 182. C. 

- But regularly it ought to be in the county, where the former 
aſſiſe was. 2 Inft. 415, 416. F. N. B. 181. C. 
Ihe proceſs ſhall be ſummons againſt the recognitors, and + 
bog * the parties, and afterwards a diſtringatr. F. N. 
183. 6. ; | 
If 5 be ſued before the ſame juſtices, the certificate ſhall iſſue 
out of the rolls of the ſame juſtices. F. N. B. 183. B. 
If before other juſtices, the writ and patent ſhall iſſue out of 
the chancery. F. N. B. 183. C. 
And if the tenant does not appear, it may be taken by 
default. | 
If the deed upon which a certificate is prayed be dated in a ſo- 
reign county ; it ſhall be tranſmitted into C. B. and then to the 
foreign county to be tried, and afterwards remanded to the county 
where it was brought. 2 Inf. 415. 
So, if a certificate be ſucd in another county, than that where 
the aſſiſe was taken, it may be tried by mf prive, F. N. 


And upon a certificate of aſſiſe a man may have a writ of aſſo. 
ciation, / non omnes, &c. F. N. B. 183. A. 
The judgment in a certificate of aſſiſe ſhall be, gued tenens r!/+ 


F. N. B. 182. A. 


(C). Aſſiſe of Moꝛt d'anceſtoz. 
(C. 1.) When it lies. 


AN aſſiſe of mort darceftor lies by an heir after an abatement 

by a ſtranger in the lands, rents, or other hereditaments, 
of which his anceſtor was ſeiſed in fee the day of his death. F. 
N. B. 195. C. D. | 

And it lies, where the anceſtor was difſeiſed the day of his 
death, tho? he never died ſeiſed; for the writ ſays only, / ſeſtus 
Fuit die quo obiit, H. N. B. 195. D. Bro. Cofinage, 1. 

Or it the anceſtor was Hed, the day in which he took 2 
voyage upon the ſea; where he died out of the realm in a pilgn- 
mage. F. N. B. 196. | 35 

Or the day of his profeſſion ; where he enters into religion. 
F. N. B. 196. . 
o it lies by a younger brother, where the eldeſt has been ab 
ſent out of the realm for ſeveral years, though he be alle. 
F. N. B. 196. Je : ; g 90 
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6 it lies, tho' the anceſtor was ſeiſed by diſſeiſin. 

And by the f. Gia“. 3. If tenant by the curteſy alien, and do 
do not leave aſſets; tho' the mother was not ſeiſed die quo obiit, 
F. N. B. 196. E. ds 

But it does not lie upon the death of any anceſtor, except a 
father, mother, brother, ſiſter, uncle, aunt, nephew, or niece z 
for upon the death of another anceſtor, an aiel, baſaiel, or cofinage 
lies. F. N. B. 195 C. | 
It lies only where a ſtranger abates or diſſeiſes; for if it be by 
a parcener, Wc, a nuper obiit lies. F. N. B. 196. L. 

It does not lie where the anceſtor was ſeiſed in tail, remainder 
to himſelf in fee; but where he is ſeiſed in fee only. F. N. 


B. 196. K. | | 
It does not lie for lands deviſable by cuſtom, F. N. 


B. 196. J. 
| (c. 2.) Proceſs, 


The proceſs in an aſſiſe of mortd anceſtor againſt the tenant, is 
ſummons. F. N. B. 196. G. 
And if he make default at the return of the writ, there ſhall 
be a re- ſummons; and if he make default upon that, the aſſiſe 
ſhall be taken by default. F. N. B. 196. G. 

But at the return, the tenant may caſt an eſſoign to ſave the 
default, | 5 

So at the return of the re-ſummons, after a diſcontinuance of 
the aſſiſe of morid ancgſtor. 2 Toft, 249. 

So at the day in bank, where upon the voucher of a foreigner, 
it is removed out of Chefter into C. B. 2 Inſt. 249, 
| Yet by the . W. 1. 42. In mortd anceſtor, &c. the tenant 
cannot affoign himſelf after appearance. 2 Inſt. 248, 249. 

Nor by the ,. V. 2. 28. the demandant in any cafe, where 
the tenant is ouſted, 2 fl. 418. 

The writ of aſſiſe of mortd'anceflor requires, quod recognitores 
interim videant, Nc. F. N. B. 195. E. 
And it may be againſt ſeveral tenants for ſeveral lands, rents, c. 
F. N. B. 195. G. 

And if the heir be within age, he ſhall not find pledges. F. 
N. B. 195. H. | 

But where it is by parceners, where ſome are of full age, it 
ſhall be in the common form, F. N. B. 195. H. 

The order of the parcels ſhall be the ſame, as in a writ of 
right, F. N. B. 196. C. 

The writ may be returnable before juſtices of aſſiſe, or ſpecial 
commiſſioners, or in C. B. 

In the count, the demandant muſt ſhew, how he is heir, 


(C. 3.) Pleas in Mort anceſtor. 
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To an aſſiſe of mortd"ance/ior the tenant ſhall plead in abate- MS 


ment, That the demandant himſelf was laſt ſeiſed. 


Or, == 
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Or, that a Aranger d. 
Quad non tenet. 


The general bar is, that the anceflor non fruit ſeiftus dis 75 
obiit. : 
So the tenant may plead ſpecially, a fine or recovery of the an. 
ceftor . 

Or a feoffment ; but then he muſt traverſe the ſeiſin. 

So he may plead, a leaſe for years from the anceſhy 5 
himſelf. | | 
at he claims nothing, but as guardian of the demiſe of the kin 
of auhom the lands are eld. | 4 7 8 

That the demandant is a baſtard. 

A releaſe ; a warranty. 


(C. 5.) Taking of the Aſſiſe. 


The juſtices of aſſiſe may, by their general patent, take an af. 
ſiſe of 3 F. *. FA 195. ＋. y 

So there may be a patent of aſſociation, / non onnes, certificate 
of aſſiſe, &c. as in another aſſiſe. F. N. B. 196. D. 

The recognitors of an aſſiſe of mortd"anceflor, in all caſes where 
a ſpecial bar is not pleaded, ought to enquire of three points, viz, 
whether the Fs x” xn was geile die quo obiit. 2. Whether he 
* within fifty years; 3. whether the demandant be the heir, 
2 Inſt. 399. . | 

And ;\ ought to enquire of theſe points, tho? it be taken by 
default. 2 Iii. 399. 

Tho' the tenant pleads in abatement, or vouches, which is 
counterpleaded, and found for the demandant. N. 311. 4. 
2 Inſt. 399. | | 
Tho! the tenant traverſe only one of the points. Dy. 311. 
2 Inff. 399- 

And if all the three points are not found for the demvindant, he 
ſhall not recover, tho' one or two of the points are found for him, 
D 211. a. 

But if the tenant in mortd'ance/or, or the tenant by voucher 
plead a ſpecial matter of record, &c. in bar, as a releaſe, colla- 
teral warranty, matter of record, &c. if it be found for the de- 
mandant, it ſhall be peremptory to the tenant without an inquiry 
of the three points, Dy. 311« 4. 2 Ji. 399. 


o) Ate, Beſafel, and Coſinage. 


F a ſtranger abate after the death of the grandfather, or great 
grandfather, the heir ſhall not have a mortd ancgſlor, but a writ 

of aiel, or a writ of befaicl. F. N. B. 221. D. | 
If he abate upon the death of the treſaiel, or other collateral 
couſin more remote, he ſhall have a writ of coinage. F. N. 
3. 221. J. . And 


e 
And this was agreed per magnates regni. 21 H. 3. Fitz. Co- 


nage 13. ä 
/ And 7 writs of aiel, beſaiel, or cyſinage, lie in the ſame caſes 
by the heir, if a ſtranger abate upon the death of his aiel, beſaiel, 
or treſaiel, or couſin more remote, in which a nr lies, 
where the abatement is upon the death of the father, mother, bro- 
ther, ſiſter, uncle, aunt, nephew, or niece. F. N. B. 221. 

Cyinage lies in the lineal deſcent, to the 20th degree, if there 
are ſo many. Fitz, Cofinage 15. 

But aiel, beſarel, or caſinage, do not lie, where he ought to have 
a mortd"anceſtor ; for the tenant may plead in abatement, that the 
father, mother, or brother, &c. was laſt ſeiſed. F. N. B. 221. N. 
Fitz. Cofinage 1. 

So coſinage does not lie, where he ought to have an aiel, or bes 
ſaiel, or e Contra. F. N. B. 221. N. Bro. Cofinage 3. 

Or, where he ought to have a uber obiit. F. N. 


B. 221. 0. 
So coſinage does not lie, where reſort is made in a collateral 


line, higher than the brother of the be,. Fitz. Coſinage 15. 

The proceſs is ſummons and grand cape before appearance; 
and if the tenant make default after appearance, a petit cape, F. 
M B. 221. F. O. i 

And the tenant may plead in abatement, that another couſin of 
the demandant was laſt ſeiſed. Vide in abatement, (H. 25. 27.) 

80 he may plead in bar, non ſeifitus die quo gbiits Raſt. 29. 
Bro. Coſizage 10. | je 

A-releaſe of the grandfather, or father, &c. with avarranty. Bro. 
Coſnage 6. Herne Pleader 60. 21 Ad. 3. 10. 

That the tenant him{elf, or a ftranger, is his heir, Bro. Caſin- 
age, Ty 9» 6 Ed. 3. 55. . 

And by the /. V. 2. 20. he may plead, quod petens nom ef pro- 
pinquior heres, generally. 2 Lit. 399. 

: So he may plead, that the demandant is a baſtard. 

aft. 29. 6. 

2 wy plead, non obitt ſeifitus, generally. Semb. Raft. 29. 

Mu fuit fairs infra 50 annos. Her. Pl. 61. 

But if the tenant anſwers nothing, judgment ſhall be againſt 
him by default, without inquiry of any point of the writ, as in a 
mortd'anceftor. 2 Inſt. 399. 

80 if he plead petens non eff heres, and it be found againſt the 
tenant ; there ſhall be a peremptory judgment againſt him, with- 
out inquiry of the other point of the writ. 2 1n/t. 399, 400. 


F the father, , grandfather, or other anceſtor leave copar . 


4 ceners. for his heir, and one or more of them deforce the 
«her; the coparcener deforeed ſhall: have a nuper obiit, F. N. 


B. 197. A. | 
And it lies in all caſes, where the common anceſtor dies ſeiſed 


ol lands, or tenements in fee. id. My 


589 


£4 
A. 


* 
71 


"7 — NM Nasr ddr 


$99 


28 T8 K 

8o it lies by one heir in gavelkind (as well as by one coparcea 
ner) againſt the others. F. N. B. 197. C. 

Between ſiſters of the half blood. F. N. B. 197. G. | 

By an aunt and her niece, or againſt the ſiſter and her niece, 
F. N. B. 197.B. R. | | | 

And if one ſiſter alien her part, it lies againſt the other, |, 
N. B. 197. E. | | 

So if one coparcener be deforced by the other, and a ſtranger; 
it lies againſt the coparcener deforcient. F. N. B. 197. C. 
It ought to be brought againſt all the other coparceners, tho 
ſome of them have nothing. F. N. B. 197. K. | 

But a nuper obiit lies only between privies in blood; and there. 


fore, if one alien all, or part, the other coparcener ſhall have 4 


mortd anceſtor againſt the alienee. F. N. B. 197. E. 

Or enfeoff B. and afterwards take B. to wife, a mortd'ancefor 
lies againſt the huſband and wife. F. N. B. 197. M. 

Yet if he retake the eſtate to himſelf in fee, for life, &c. a ny. 
per obiit lies, if he do not diſclaim in blood. F. N. B. 197, F. 

So it does not lie between coparceners, where the common an- 
ceſtor does not die ſeiſed in fee; for if he was ſeiſed in tail, a 


fermedon lies; if he was diſſeiſed, a writ of right de rationabili 
parte. F. N. B. 197. 4. | 


Nor does it lie by a coparcener, who has lands of the ſame an- 
ceſtor, unleſs ſhe puts them in hotch-pot. F. NM. B. 197. O. 
Nor by a villein, tho? he takes the coparcener to wife. F. N. 


J. 197. N. 5 : 
The procefs in a nuper obiit ſhall be ſummons, grand cape, and 


petit cape, as in an aiel. 


The tenant cannot plead ſeveral tenancy, or non:-te- 
nure, unleſs he claims by purchaſe, or diſclaims in blood, F, 
N. B. 197. F. . 
He cannot vouch. F. N. B. 197. Q. | x} 

The judgment ſhall be to recover his purparty, but not to hols 


an ſeveralty. | 


(F) Re-diſſeifin and Poſt-diſſeſſi. 
; | (F. 1.) When they lie, | 


Y the ff, Mert. 20 H. 3. 3. If a diſſeiſee recover in an aſliſe 
of vel diſſeiſin, and have ſeiſin and be afterwards difſeiſcd 
by the ſame diſſeiſor, 4 writ goes to the ſheriff, quad aſſumptis fe. 
cum cuftodibus placitorum coronæ et aliis militibus in proprid per/ond 
accedat ad tenementum, et toram eis per primos juratores et alios vicindsy 

Faciat inquiſitionem, &c. | . 

The writ of re-diſſeiſin did not lie by the common law ; but by 
this ſtatute it lies upon a recovery in an aſſiſe of novel diſc 
only. 2 Inft. 82, 83. Vide F. N. B. 188. B. 

And it lies upon a recovery before juſtices in eyre, or Of 
aſſiſe, or in B. R. or C. B. 2 Inſt. 83. G. Ls 154. as F. N 
B. 188. LD. , 55 a * 

Tho 


48 8 1 8 


Tho! the recovery be upon verdict, demurrer, confeſſion, or 
vefault. 2 1. 83. Co. L. 154. 4. Confirmed by the #, 
IW. 2. 26. 2 Inft. 416, 417. 5 

I the diſſeiſee after the recovery, has ſeiſin by entry, or habere 
facias ſeifmam. 2 ff. 83. NED 

6 it lies after judgment in a former re-diſſeiſin, teties guoties. 
2 Inft. 83. F. N. B. 189. D. i 

And it lies upon a re- diſſeiſin of a rent; or any thing for which 
in aſſiſe of novel diſſeiſin lies. Co. L. 154. a. 2 fl. 82. 

I tenants in ſpecial tail recover in an aſſiſe, and afterwards one 
dies without iſſue; a re-diſſeiſin lies by the ſurvivor, tho? he be te- 
nant in tail after poſſibility, Ray 414. 

So by the ff. Mert. 20 H. 3. 3. a pf-dlſſeiſin lies eedem modo 
after a recovery in mortd'anceffor, or any other real action. 
2 Inſt. 84. 


(F. 2.) How they are to be proceeded in. 


By the ft. Mert. 3. The ſheriff ought not to proſecute a plaint 
of re- diſſeiſin without the king's writ, 

The writ of re- diſſeiſin, or poſt-difſeiſin, is in the nature 
of a commiſſion to the ſheriff to hold plea in ſuch caſe. Vide 
2 Inſt. 82. | 

Ke the writ delivered, the ſheriff may warn the defendant 
to attend the inqueſt, 

And the defendant may plead in abatement, jointenancy, Ec, 
2 Inft. 83. 

Or in bar, as a releaſe, &c, 2 Inf. 83. 

If the defendant does not appear, or pleads nothing, the inqueſt 
ſhall be taken. 

The ſheriff ſhall be preſent with two coroners, if there are ſo 
many; otherwiſe one is ſufficient, 2 nf. 84. x 

And therefore, if he return, that he took one coroner only, 
the other being ſick, it is error. R. 2 Bul. gg. 

The inqueſt ſhall be two at leaſt of the formet jury, with 
others, if the former recovery was by verdict. 2 Ii. 84. 

And if all are dead, or only one ſurvives, the re-difſciſin fails. 
2 Inſt. 84. 2 Co. 335. Vide F. N. B. 198. H. 

But if the former recovery was upon demurrer, or confeſſion, 
the inqueſt ſhall be only by others de Vicineto. 2 Inft. 84. 

i the defendant be convicted of another diſſeiſin, by 
the /, Mert. 3. he ſhall be impriſoned till he makes re- 
demption. 

By the . Marlb. 52 H. 3. 8. He ſhall not be delivered with- 
out the king's precept upon a fine paid, and if the ſheriff deliver 
him otherwiſe, he ſhall be amerced. 

By the A. W. 2. 26. Damma adjudicemur in duplo, nec fil reple- 
gabilis per commune breue. | 

And therefore, the ſheriff gives judgment, quod capiatur, and 
t detained till delivered per mandatum damini regis, Sc. 


And 
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And upon this he ſhall have a certierari, to remove the record 
into B. R. where he ſhall be fined, and ſhall thereupon have 1 


writ for his delivery. 2 If. 115. F. M. B. 190. F. 
Or an habeas cor pus. Noy. 11. 


(F. 3.) When they do not lie. 


But a re. diſciſu, or pt diſeiſin do not lie upon a recoyery 
without writ; as in an aſſiſe of freſh force by the cuſtom 
of a city or borough. 2 If. 83. | 

They lie only, where there is the ſame plaintiff, of the ſame 
tenement, and the ſame tenant. 2 Inf. 84. 


Alle of Darrein-Preſentment. 
Vide Buare Impedit, (C. 1, &c.) 
Afliſe of Juris Utrum. 
Vide RQuare Impedit, (E.) 

. Writ of Entry in Nature of an Aſliſe. 
Jide Dum fuit infra AÆtatem, (H.) 
Afliſe of Common. 

Vide Common, (I.) 


Aſliſe foꝛ a Nuſance. 
Pide Aftion upon the Caſe for a Nuſance, (D. 1.) 


Rent of Allile, and Alle fo? Rent. 
Vide Rent, (C. 2,—D. 1.) 


ASSISE AND ASSAY, 
Alliſe, and Aſſay of Ale. q 
Vide Fuftices of Peace, (B. 94.) 


Allie, and Afay of E tead. 
vide Juicer of Petxce, (B. 96-)—Leet, (Ls 8.) 


Alle, 
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Aſſiſe, and Aſſay of Cine. 
Vide Fuſftices of Peace, (B. 98.) 
A8818T Aa 
Vide Parliament, (D. 18.) 
ad 838UMP-$81T. 
Fide Aion upon the Caſe upon Affumpſit,—Pleader, (2 G. i, Kc.) 
48 U AN 


Polity of Aſſurance. 
Vide Merchant, (E. 9, 10.) 


AT r A. % n NT 
(A. 1.) Attachment for Contempt. 


* A N attachment is à proceſs from a court of record, awarded 

by the juſtices at their diſcretion, on a bare ſuggeſtion, or 
on their own knowledge ; and is properly grantable in caſes of con- 
tempts, againſt which all courts of record, but more eſpecially 
thoſe of Weftminſler-hall, and above all the court of B. R. ma 
proceed in a ſummary manner. 2 Hawk. Leach, 213. 2 
1 Vilſ. 300.“ 


* A. 21) What is a Contempt to ground an Attachment.“ 


To uſe contemptuous words on delivery of declaration in 
tjectment. Strange, 567.* | | 

*So to aſſign the death of plaintiff in ejectment as error; for 
ke is but pro forme, and ſuch aſſignment tends to defeat the pro- 
ceedings inſtituted by the court to try the right: So alſo the re- 
_ of ſuch plaintiff is a contempt for the ſame reaſon. 

r. 899.“ | : 3 a 
. 80 to inipoſe on tlie court by bringing a fictitious action. B. 

H. 237. i 

80 to ſerve proceſs in ſight of the court on a perſon attend- 
ing his cauſe at niſi Prius. Andr. 27. Str, ogg.“ 

Vor, I. 24 | | 580 
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order. 1d. 28;* 


ATTACHMENT. 

8o to arreſt a party attending arbitrators under a rule of court: 
or niſi privs., 2 Bl. 1110... 

80 to challenge the array after a ſpecial jury had been ſtruc, 
Str. 593.“ 

*Otherwife where the challenge is on account of the ſherif, 
being intereſted. Id. 1000.* | 

*So to put in fictitious bail. Str, 384.“ 

280 it is a contempt in a witneſs not to attend on a ſubpcena, 
Str. 510, 810, 1054 Barnes 33, 35, 36, 497. Ld. 
Raym. 15 28.“ 

*But the witneſs muſt be ſerved in a reaſonable time; the ſer. 


vice muſt be perſonal, and reaſonable charges tendered (if the 


witneſs is to come from a diſtance), and the court will not he 
nice as to the expence, but will only enquire whether his non. 
attendance be thro' obſtinacy. Str. 1054. B. R. H. 311, 
Str. 1150.“ 

And if the witneſs attended but too late, and could give no 
evidence but what another gave, and the party who ſubpœnaed 
him had a verdict, the court will not grant an attachment. B, 
R. H. 180.“ 

*So ſervice of a /ubpzna, on a ſervant, who ſaid he gave it to 
his maſter, and that the latter ſaid he would attend, is not ſuſhei- 
ent ground for an attachment. B. R. H. 313.* 

If one ſend a fictitious letter ſigned, “ ſummoning bailiff,” 
to a ſpecial juryman who has been ſummoned, informing him 
that the trial has been put off, when in fact it was not; this is a 
contempt for which an attachment will go. 3 Bur. 1564.“ 

*#50 when there was a rule of court to abide by an award, and 


not to bring a bill in equity, after the award made, and motion to 


ſet it aſide but refuſed, the party paid the money award- 
ed, but afterwards brought a bill in equity; this was held 
to be a contempt in the party, his attorney and counſel, 
3 Bur. 1256.* 

*80 an attachment will be granted againſt an attorney for at- 
ing after he has been forejudged, if he has notice of the forejudg- 
er. Barnes 29, Otherwiſe if no notice, 1d. 41.* 

So for putting to proceſs the name of an attorney without his 
authority. 1 Bur. 65 1.8 

*So for ſigning a counſel's name to a bill in equity without his 
conſent, Caſe of James Thiftlethawaite in the cauſe of Farrret? v, 
Garferd in the exchequer. Tr. 29 G. 3.* 

80 for inſerting defendant's name in a writ after it is ſcaled, 
Barnes 31.* | 

For altering ſheriff's warrant ſealed. I. 199.* 

So it hes againſt jurors giving verdict by huſtling 4halfpence. 
Barnes 32.* _ . 

. * Againſt a bailiff for extortion. © Id. ibid.“ 
* Againſt ſheriff for not returning a writ. Id. ibid. * 
Againſt a ſheriff for refuſing to comply with terms of judge's 


* And 


ATTACHMEN r. 


*And ſervice on the under-ſheriff, or perſon acting as under 
ſheriff, or leaving it at his houſe if he abſcond, is ſufficient to 
und an attachment againſt the high-ſheriff. Id. 30, 35, 405.* 
*$0 it lies againſt the bailiff of a liberty for not returning the 
ſheriff's mandate without mandavi ballive z previous to a peremp- 
tory rule. 1d. 35.“ ä | 
80 if an information be granted againſt A. on the affidavit of 
g. an attachment lies againſt a third perſon who threatens the 
roſecutor with the danger of his life, and ſays he will be hanged. 
Will. 75. Vid. Infro. (A. 3.)* | 
80 it lies againſt a peer, for refuſing to obey the proceſs of 
the court; ſo againſt a biſhop for not returning . fa. ar benis ec- 
deſiaflicis ¶ Semb. ſed vid. Eccigſaſticul Perſons (D.) 1 Will. 332.* 
»An attachment goes againſt an under-ſheriff for remitting 
part of a ſentence z as if he do not put the head and hands of a 
man, ſentenced to be ſet in and upon the pillory, in and through 
the holes, but let him ſtand on the platform upright. 


2 Bur. 692.0 
(A. 3.) What not.“ 


*But an attachment will not be granted where the offence is 
not ſtrictly a contempt to the court, nor where there is another 
remedy unleſs that remedy be difficult to obtain.“ 

*As where the attorney for the plaintiff prevails with the tenant 
in poſſeſhon, to deliver poſſeſſion of. premiſies pending an cject- 
ment, and after rule for landlords to defend on the refuſal of the 
tenant, the court will not grant an attachment; it is no contempt 
but a fraud. Barnes 180.“ 

80 an attachment was refuſed againſt a witneſs who had at- 
tended two hours; but went away before he was called, by which 
the plaintiff was non-ſuited ; for he has remedy given by /. 5 E.. 
r 9. Bunb. 142.* | 

But it was afterwards granted in a like caſe, becauſe the re- 
medy by action was difficult and dangerous. .* 

80 an attachment will not be granted for not delivering up 
writings on a judge's order, if there be no demand after it is 
made a rule of court. Barnes 27.* 

*Nor againſt a witneſs for not producing a will ac- 
cording to notice in the ſulpæna, if no rule be made for it. 


1d. 28.* | , 
Nor againſt high bailiff for not bringing in the body of a pri- 


ſoner for a crime, who is charged with action and eſcapes, the 


keeper giving no ſecurity to the bailiff. Id. 34.* 
Nor againſt a gaoler for a voluntary eſcape, but an informa- 
tion, Str. 532.* 


„(A. 4.) Manner of Procecding,® 


* Application is generally made on affidavit for a rule to fhew 
kauſe and anſwer the matters of the affidavit. | 
2 But 
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* But ſometimes it may be granted abſolute in the firſt in. 
ſtance, as where defendant treated the proceſs of the court con- 
temptuouſly ; and there being intimations that he relicd on tt; 
aſſiſtance of his fellow workmen to reſcue him, the court ſen 
for the ſheriff into court, and ordered him to take a ſufficient 
force. Str, 185.“ 5 

*So it may be abſolute in the firſt inſtance, if there be more 
than one affidavit. Id. 1068.“ 

But the court will in no caſe iſſue an attachment againſt 2 
party at the ſuit of another, where the affidavits on which the 
motion is founded, are ſworn before the agents of the proſecutor, 
3 Term Rep. 351, 403.“ Ee 

*Motions and affidavits for attachments in civil ſuits are pro- 
ceedings on the civil fide of the court of B. R. until the attach- 
ments iſſue, and are to be entitled with the names of the parties. 
As ſoon as the attachments ifſue, the proceedings are on the 
crown fide, and from that time the king is to be named as the 
proſecutor. 3 Term Rep. 253.* | 

On the rule being made abſolute, the party muſt appear, and 
enter into a recognizance,, to anſwer interrogatories, and is then 
ſworn to make true anſwer to them : He cannot acknowledge the 
contempt, and ſubmit to the judgment of the court, eſpecially if 
the offence be ccmplicated, for there is nothing to which he can 
plead guilty, till interrogatories be filed; nor is he conſidered as 
in contempt till he be ſo reported. 2 Bur. 792. 4 Bur. 210;.* 

»Unleſs in the caſe of a reſcue, or contempt in the face ot the 
court. 1 Black. Rep. 649.* 5 

*If no interrogatories be filed within four days after the recog- 
nizance, it may be diſcharged on motion; yet if the party do 
not make ſuch motion, and the interrogatories be exhibited after 
the four days, the court will compel him to anſwer them. 2 Haul. 
Leach, 214.“ Sts 1 $8; N 

After examination, application is made to the court, to have 
the interrogatories with anſwers referred to the proper officer to 
make his report. When the officer is ready, counſel moves that 
he may report. If he report that the party is in contempt, he 
may either be committed, or by conſent be continued on his re- 
cognizance to a future day, and then ſentence pronounced. 
2 Bur. 792. 3 Bur. 1256.* . N | 

But if the party fully purge.im{elf upon oath, in his anſwer 
to the interrogatories, of the whole matter charged upon him, 
the court will diſcharge him of the contempt, and leave the pro- 
ſecutor to proceed againſt him for the perjury, if he think fit. 
2 Hawk, Leach, 214.“ 0M 

But if he confeſs part of the contempts in his anſwer, and 
deny others, the court will not diſcharge him from the contempts 
ſo denied, but will proceed farther to examine the truth of them. 
Id. & Barnes 25 8.“ : | . 

But he 1s not obliged to anſwer an interrogatory that may con- 
vict him of another offence. Str. 444. 

If the defendant has in the courſe of the proceedings paid very 
ſevere coſts, and the court be unwilling to puniſh him further, yet 

| 3 unwilling 


ATTACHMENT: 
unwilling to have flight ſentence on record for an obſtinate con- 


tempt, they may waive giving judgment for the contempt, and or- 
der his recognizance to be diſcharged, 3 Bur, 1256,* 


(B] Attachment for Non-payment of Coſts, &“. a 


*Attachment for non-payment of coſts, and for not perform- 
ing an award, is in the nature of a civil execution. 1 Term 


Rep. 266.8 | 
„(C) When Attachment may be moved for. s 
An attachment for non-payment of coſts, or not returning 2 


writ, may be moved for the laſt day, of term; but no other. 
i Bur. 65 1. 


Attachment in Pꝛoceſs. 
Vide in Proceſs, (D. 6.—E. 2.) — Attorney, (B. 13, 15.) 


Attachment in Chancery. 
Vide in Chancery, (D. 3, 4.) 


Attachment of Palvilege. 
Vide Atterney, (B. 19.) 
(A) Foreign Artachment bow it ſhall be pyoſe- 
u 


+ 


Y the cuſtom of London, if a plaint be entred in the court N Len- 


of the mayor, or the ſheriff againſt 4. and the proceſs be 8 © 


returned nichil, and thereupon the plaintiff ſuggeſts, that another 
perſon within London is indebted to A. the debtor ſhall be warn- 
ed, and if he does not deny himſelf to be indebted to 4, the debt 


ſhall be attached in his hands. 22 Ed. 4. 30. 
The plaint may be exhibited in the mayor's court, or ſheriff's 

court, | 

But the proceeding in the mayor's court is more expeditious, 

leſs expenſive, and of greater advantage, 


The plaintiff finds pledges to proſecute his plaint. 
And proceſs iſſues by a ſummons, directed to the ſerjeant at 


mace to ſummon the defendant, who makes return, quad defendeng 


flichil habet per quod ſum? poteſt. 22 Ed. 4. 30. 
Then upon a ſuggeſtion entred, that A. is indebted to the de» 


fendant, a precept goes to the ſerjeant to attach the money in the 
hands of A. Lut. 981. { 
| Q4q3z And 
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value of the goods upon record. 1 Rel. 554. J. 2. 
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And if the defendant afterwards makes four ſeveral defaults : 
four ſeveral days to him given, a ſcire facias iſſues againſt the gar. 
niſhee z and if he acknowledges the debt due from him to the de- 
fendant, and the plaintiff ſwears his debt from the defendant, ang 
finds pledges to return the money attached, if the defendant dif, 
prove the original debt within a year and a day; the plain. 

tiff ſhall have judgment and execution for the money in the 
hands of A. and ſhall acknowledge ſatisfaction for them upon 


- record, | 


[But the defendant muſt be ſummoned or have notice; other. 
wiſe judgment againſt the garniſhee will be erroneous ; and the 
money paid or levied in execution on it will not diſcharge the deht 
from the garniſhee to the defendant, (tho' it was alledged that 
the cuſtom of the city court is to give no notice.] Fiber 
v. Lane, T. 12 G. 3. 3 Will. 297. [2 Bl. Rep. 834.]-Vid, 
1 Ld. Raym. 727.* 8 

In the mayor's court, the charge of an attachment in his 
own hands is but 10. in the hands of anather 1557. Pri. 
Lond. 190. | 

And if there be no oppoſition, it may be finiſhed in five days, 
Did. 

And if there be an oppoſition, and a trial thereupon, it may 
be for 30 5. Priv. Lond. 192. | 

And an attachment there continues in force always, 


and the plaintiff may proceed there when he will, Priv, 


Lund. 189. | 

But an attachment in the ſheriff's court is a third part more 
chargeable, and cannot be determined under three weeks, though 
there be no oppoſition z nor continues in force above 16 weeks, 
Pr, Lond. 189, 191. 

And it may be removed by a /evetur qguerrela ſigned by the 
mayor or recorder, into the mayoy's court for 5.5, 10d, Pr, 
Lond. 191. 

If the garniſhee does not appear upon the ſcire faciat, there 
ſhall be judgment againſt him upon his default. 

And the plaintiff ought to ſwear -to his debt in perſon, 
and not by attorney. R. Lut. 985. R. Fon. 406. R. 
1 Rel. 5 54. J. 10. | 

So there is a cuſtom of foreign attachment in Exeter and other 
places. 1 Leo. 321. Conte 1 Ret. 550, J. wits 


(B) By whom ft may be made, 


T: every plaint affirmed againſt any man, there may be an at- 
tachment. 22 Ed, 4. 30. l. | 
Tho' the plaintiff be a foreigner, if the others are citizens. 
Dub. Dy. 196. b. vide Lut. 984. | 
Tho' the plaint be only for goods in the detinet ; if he avers the 


if 


ws 0 2 = 
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If the plaint be againſt an executor or adminiſtrator, and the 
teſtator was indebted to the plaintiff only by ſimple contract; yet 
the plaintiff may attach money due to the teſtator in the hands of 
another within Landon; for a debt on ſimple contract is recover- 
able againſt an executor in London, tho' not by the common law. 
RA. 105. Dub. Dy. 196. b. *Vide 3 Wilſ. 297. 2 Bl. Rep. 834.* 
If a man fue for a debt in C. B. pending this ſuit he may 
afirm his plaint in London for the ſame debt, and make an at- 
tachment of a debt due from another to the defend int. X. Cro. 


El. 593, 1713. 


But, upon a plaint againſt the ordinary, a debt due to the in- 


teſtate cannot be attached; for the reaſon of a foreign attach- 
ment is to avoid a circuity of action; for if the plaintitf recover 
againſt the garniſhee, he avoids the ſuit, which, upon a recove- 
ry by the plaintiff againit the defendant, the defendant might 
hare againſt the garniſhee ; but, upon a recovery againſt the or- 
dinary, he cannot have an action againſt the garniſhee, R. inter 
Maſters & Lewis, Mic. 7 W. 3. B. R. 5 Mod. 75, 93. Shin. 
516. (1 Ld. Ray. 56.) R. Dy. 247. a. 1 Rel. 551.1. 5. | 

So, upon a plaint in the detinet for goods, there ſhall be no 
attachment, without an averment of the value of the goods upon 
record; for it does not appear to what value there ought to be 


ſatisfaction. X. 1 Rel. 553. J. 50. 


(C) What Goods may be attached. 
man may attach money, or goods, in the hands of the gar- 


niſhee. 


And jewels. 
So cheſts and boxes lockt, and upon a day after four ſeveral 


defaults, the court will give judgment, that they be opened. 
So he may attach money due from the garniſhee upon bond. 


1 Rol. 551. J. 50, 
Or, upon a bill o 


26, 
And money due upon a bond, or contract may be attached 


before the day of payment; but there ſhall not be execution till 
2 payment incurred. R. 3 Leo. 236. Vide Gro. El, 184, 713. 
R. 1 Sid. 327. R. 1 Rol. 553. J. 10, 35. 

So, if money is due upon an account, and there be a promiſe 
to Pay at a future day; it may be attached before the day. Semb. 
I Al. 105. 

So, if 8 be due to 4. who dies, and the Ce"tor pro- 
miſes, upon forbearance, to pay to his executor. or adminiſtra- 
tor; it may be attached by a creditor of 4. R. 1 Rl. 105. 
I Rel. 55 1. 1. 50. | 

So if goods come to the hands of the garniſhee, after an at- 
tachment granted in the mayor's court, they may be attached, 
Semb, Priv. Lond. 197. 

80 a man may attach goods or money, which he himſelf owes 
to the defendant. Adm. Cro. El. 186. Cont, Dy. 196. 5. in 


Qq 4 marg. 


f exchange, or a goldſmith's note. Cartb. 
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marg. Dub. 1 Brawnl. 60. R. 1 Rol. 554. J. 15. ig 
3 Will. 297.” | 

And goods or money due to a teſtator or inteſtate, in the 
hands of the executor or adminiſtrator, 1 Rol. 554. J. 20. 

80 money in the hands of an attorney; for he ſhall not hae 
his privilege againſt a foreign attachment. R. 1 Sand. 67, 6g, 
1 Sid. 362, cont. 2 Leo. 156. Dy. 287. a. in marg. 

So money may be attached, tho an original bears Yee before, 
in order to ſue for it in B. R. or C. B. unleſs it was returned 


before the attachment. 1 No. 552. J. 47. 1 Sal. 280. ide 


1 Ld. Raym. 727. 

So money, which was not due from the garniſhee when the 
plaint was levied, if it become payable before proceſs. againſt the 
Zarniſhee. R. 1 Rol. 55 3. l. 25. 

There may be an attachment for part of a debt. | 

If there be an attachment for debt upon a bond, the penalty 
ſhall be attached; but the court gives judgment only for the 


principal, Cro, El, 101. 1 Sid. 327. 


1 


If goods are attached, there ſhall be judgment for an appraiſe. 
ment, and a precept to the officer to appraiſe. 

If the officer return elongavit, at the next court a jury ſhall be 
ſummoned to inquire of the value, ang there ſhall be judgment 
for the value found, 


(D) What not. 


B UT goods cannot be attached by the cuſtom of Lend, 
unleſs it be ſuggeſted, that the garniſhee is a man within 
the city. Semb, by certificate of the recorder, 22 Ed. 4. 30. l. 
R. 1 Kol. 554. J. 25. 

So, if the debt does not ariſe within the juriſdiction. R. 
3 Lev. 23. 

90. a prohibition lies upon an attachment of a debt out of the 
juriſdiction. Dub. She. 10. 

And it ought to be averred, that the parties are within the 


juriſdiction of the court, Lut, 984. Lat. 208. Priv. Lond, 


213. 

& a debt due to an inteſtate cannot be attached upon a plaint 
againſt the adminiſtrator, tho' he be ſued as adminiſtrator; un- 
leſs he be ſued for a debt due by his inteſtate, R. Cro. El. 843, 

So a debt due upon record by recovery, or otherwiſe, cannot 
be attached, R. Cro. EI. 63, 186, 1 Rel, los, R. 1 Le. 
= R. 3 Lev. 240. Dy. 247. 4. in marg. R. 1 Kol. 55% 
. 

Nor, money levied in execution by the ſheriff upon a feeri fi 
ciac. R. 1 Leo. 30, 264. | 

Nor, a debt due upon a ſtatute or recognizance, 1 Lev. 30. 

*Nor truſt money in the hands of the garniſhee, Semb. Doug! 

80. n 
. So there cannot be an attachment of a debt, for which a ſuit 


| is commenced in a ſuperior court. 1 Kol. 5524 J. 45, 40. 


ATTACHMEN x. 


go there cannot be an attachment for a debt after a ſuit com- 
menced for it in B. R. or C. B. Semb. Cro. El. 101, K. Cre, 
El. 157. 3 Leo. 210. 

Or, in other ſuperior court. 

Nor, after an original filed, tho' there be no appearance upon 
it, R. Cro. El. 691, 

Tho? the original be not returnable, 

Otherwiſe, if the original was not actually piirchaſed before 

the plaint affirmed, tho? it bears fee before, ide 1 Ld. Raym. 
72 * 
; 90 there cannot be an attachment for a debt before it be due: 
as, if A. be indebted in a ſum to be paid at Michaelmas, a debt 
due from another to A. cannot be attached before Michaelnas. 
R. Cro. El. 184. R. Cro. Il. 713. but there ſaid, that the 
uſage was otherwiſe ; but the caſe ſeems miſreported. Fide this 
explained. 3 Leb. 236. Lat. 984. 1 Rol. 553. J. 5. 

'Tho' the judgment in the attachment be not till after Michael. 
mas, Cro. El, 184. 

So in an attachment, there cannot be judgment for the reco- 
very of a debt before it be due. X. Jen. 406. 

Yet it ſeems, that in the mayor's court a ſuit may be com- 
menced for an attachment of a debt, before the day of payment. 
R. Jon. 406. | 

So, there ſhall be no attachment, for the debt of a teſtator, 
of goods or money in the hands of the executor; unleſs they 
were due to the teſtator zempore mortis, tho' they are aſſets in his 
hands: as, if an executor fell the goods of the teſtator; the mo- 
ney cannot be attached in the hands of the executor. 1 Ven. 


Iz. | 
if he takes a bond for a debt due to the teſtator; the money 
due upon the bond cannot be attached. 1 Vent. 113. 

If an executor recovers damages in treſpaſs, covenant, c. for 
the goods of the teſtator, or a covenant to him; the money re- 
covered cannot be attached. 1 Vent. 112. 

So, if money be awarded to an executor upon a ſubmiſſion by 
him of controverſies between his teſtator and another perſon ; 
the money due by the award cannot be attached. R. 1 Vent. 
112, 113. 1 Lev. 306, 

If B. be bound by contract to pay two-pence for all goods 
fold before Augu/t ; this, which reſts only in damages, cannot 
be attached, X. 1 Rol. 5524 l. 20. 

So, by the f. 9 & 10 V. 3. 44. ſe. 74. Stock in the Eaft. 
India Cumpany, by that act ereCted, ſhall not be ſubject to fo- 
reign attachment. b 

So there ſhall not be any attachment of goods delivered to a 
carrier, he being privileged in C. B. 1 Lev. 189. 

Nor, of goods, of which the garniſhee has no property at the 
time. 1 Nol. 551. J. 35. 3 

Nor, for rent. Priv. Lond. 203. X 

Nor, for goods taken by treſpaſs, Priv. Lond. 203, 204+ 
I Rel. 551. l 37. 1 
. 0 . ; Nor, 
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Nor, of a legacy. Ch. Ca. 257. for creditors have an intere 
in it, who cannot be warned. R. 1 Rel. 551. J. 45. 

Nor, of corn out of ſacks. R. Cro. El. 230. But this ſeem 
to be an attachment in proceſs. 3 Leo. 236. 

So there ſhall be no attachment upon a plaint in the gdetinr/ 
unleſs the value of the goods demanded be averred; for it 
does not appear to what value the attachment ought to be. Pi. 
Lond. 213. 1 Nal. 55 3. J. 50. | 


(E) How the Garnithee ſhall be aided. 


T there be an attachment for money in the hands of A, upon 
. the return of the /cire facias, A. may make an attorney and 
: plead. 

Or he may wage his law; except where the plaintiff by tuo 
witneſſes. proves, that he had goods in his hands. 

If he lead nil debet, it is ſufficient, without ſaying, that he 
has no goods in his hands due to the defendant. R. Crs. E. 

172. And it was R. acc. in the ſame caſe, 1 Lev. 321. 

If the day of payment by the garniſhee be not incurred, he 
may plead it. Priv. Lond. 198. 

So, if an horſe be attached in the hands of an hoſtler; he 
may plead, that ſo much is due for hay, &c. Priv. Lond. 208. 

If the garniſhee appear and plead, he muſt give bail or pledge: 
before the ſecond court after the ſcire facias ; otherwiſe judgment 
ſhall be againſt him for the whole debt. 

If he gives bail, it may be tried within four court days after 
the ſcire facias returned, 

*So, the garniſhee may plead that the cauſe of action did not 
ariſe within the juriſdiction. 1 Ld. Raym. 347.* 

But a plea by a garniſhee to the juriſdiction of the court ſhall 
not be allowed, when he inhabits within London. Carth. 26. 

So, if A. appear and give a rule, that the plaintiff do declare 
upon the attachment, and he does not declare within three days; 
the attachment, ſhall be diſcharged. 

So, if the defendant at any time appear, and give bail to the 
original action, the attachment ſhall be diſcharged. Vide Carth, 
26. 

Tho' the bail be given after judgment, or execution againſt 
the garniſhee; if ſatisfaction be not entered upon the record. 

So, if the defendant ſurrender himſelf at any time before ſa- 
tis faction acknowledged. 

So, if A. to whom the debt due from the garniſhee is aſſigned, 
at any time before ſatisfaction acknowledged, give bail to the 
original action; all proceedings in the attachment are thereby 
determined; but if A. upon bringing an habeas corpus put in bail, 

| he and his bail remain ſecurity for all that is recovered of the de- 
| fendant. 2 Jon. 223. | 

y Tho! the bail given by A. to the original action be after trial, 
and judgment againſt the garniſhee, 2 Jon. 222. Anl 
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And ſuch bail may be given in the abſence of the defendant, 
1. 223. 
8 Go if there be judgment for 2 againſt the garniſhee, 
but no execution; the plaintiff may afterwards ſue his debtor, 
and he ſhall ſue the garniſhee, R. 1 Rz/. 555. J. 5, 


(F) How the Defendant himſelf. 


HE plaintiff ought to give ſecurity to return the money 
T attached, if the defendant diſprove his debt within a year 
and a day. 1 Brownl. 60. 

And this year and day commences after the execution, and 
not after the judgment in the attachment D. Cro. El. 713, 

And it ought to be alledged, that ſuch conditional judgment 
was given. Semb, Lutw. 994. | 

And that the ſurety was found upon the day of the fourth de- 
fault. R. Mo. 570. 

So, if there be an aQion of debt, and the defendant pleads, 
that the plaintiff was indebted to him in ſo much, and he entered a 
plaint in London, and attached the ſame debt in his own hands ; the 
plaintiff may reply, that he was nt indebted to the defendant ;, for 
tho' the plaintiff had a year and day to diſprove his debt, yet if 
he does not make a diſrationation of his debt according to the 
euſtom, he may traverſe in this action, and ſhall not be barred 
by the attachment, if nothing was due. R. Cro. Al. 598, 830. 
1 Rol. 55 1. J. 25. 

So he may by his replication ſhew any other matter of fact, 
which proves that the plaintiff in the attachment ought not to 
recover: as, that there were bana notabilia, where the plaintiff 
makes a plaint as adminiſtrator upon a grant by the biſhop of the 
dioceſe. Semb. Lut. gez, 994+ 


(G) Uhat the Judgment ſhall be. 


HE judgment in a foreign attachment ought to be, 75az 
T the garniſbee ſhall be acquitted againſt the defendant ; for 
to lay, that the plaintiff do recover againſt him, without more, is 
not ſufficient, 22 Ed. 4. 30. . K. Cro. El. 172. 1 Leo. 321. 
; And before judgment, the value of the goods muſt be found. 

Jon. 406. 

— the plaintiff in a foreign attachment ſhall not recover coſts 
againſt the garniſhee. R. Ov. El. 172. 1 Leo. 321. 

Goods attached ought not to be delivered to the party till 
judgment, Cre. El. 230. 


(H) Chen Foreign Attachment ſhall be pleaded. 


T. the garniſhee be ſued after a recovery againſt him by at- 
tachment in London, he may afterwards plead in bar, the re- 


may by foreign attachment. 24 Ed. 4. 30. . 1 Kal. 551. 
' 233 
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Tho' the principal only was paid upon the attachment, and 
the bond was forfeited. R. 1 Sid. 327. 

Tho! the action againſt the garnithee be founded upon a new 
promiſe for payment of the debt, and not for the debt: 28, in 
aſſumpſit by an executor againſt A. upon a promiſe of payment 
on forbearance of the debt of his teſtator, A. ſhall plead a reco. 
very of it by attachment in an action for a debt due from the 
teſtator. R. 1 Rol. 105. Priv. Lond. 200. 

Tho? an action upon the caſe be brought againſt the garniſhee, 
for the plaintiff ſhall not prejudice the garniſhee by changing his 
action. R. 1 Rol. 5 5 2. I. 5. | 

Otherwiſe, if che thing for which the action is brought, lies 
only in damages, and no other action but an action upon the 
caſe can be brought for it, Priv. Lond. 204. 

And if part of a debt be attached, it may be pleaded in 
bar pro tanto; 1 Sid. 327. 

So, if there be a recovery before plea, tho' after an action 
commenced, it may be pleaded in bar. 1 Sal. 280. 

And in abatement, if the goods are attached before the writ 
purchaſed. 1 Sal. 280. 

A judgment in attachment is no bar, unleſs it be cxecuted, 
A. Dy. 82. 3. 

An attachment in a plaint againſt the biſhop, will not be a 
a bar in an action by an adminiſtrator. R. 2 Jen. 166, 1 RY, 

51h 10. 2 
Vide Pleader. (2 G. ;.) 


(1) How it ſhall be pleaded. 


IF a man pleads a foreign attachment, he muſt ſhew the pro- 
ceedings at large. 3 Keb. 627, 
And mult ſhew, that the cuſtom was ſtri ly purſued, Lt, 


4. 

As, that the plaint was affirmed, prout, &c. 

That the plaintiff himſelf ſavore to his debt. R. Lut. 985. 

That pledges were found to return the money attached, if the eri 
ginal debt be _—_— within a year and a day. Dy. 196. b. Lit, 
994. R. 1 Brawnl, 60. ; 
© That upon default at the fourth court a ſcire facias iſſued again 
the garniſhee z far it is not ſufficient ro ſay, that it was at a ſub- 
ſequent court, R. 1 Kol. 555. I. 15. {Fr 

If an attachment be pleaded. of a debt, before it be payable, 
he muſt alledge a ſpecial cuſtom for it; for it is not ſufficient to 
alledge the cuſtom of an attachment generally, 1 Rol. 553. 
J. 1 5 5 | | 

So the. plea muſt ſhew, rhat the money attached was parcel of the 
debr now demanded, R. Oro. El."691. 7 

If the plaint was againſt an adminiſtrator for a debt of his in- 
teſtate, "the. cuſtom ought to be alledged, that if the plaintiff was 
indebted to the inteflate, and the inteflate to the plaintiff, by an * 


ATTACHMENT 


by the plaintiff againſt the adminiſtrator, this debt might be attached 
in the hands of the plaintiff. R. Cro. El. 843. 

8o the plea of foreign attachment ought to conclude with an 
awverment, ef hoe parutus, c. R. Jon. 406. 

But it is ſufficient, that the plaint was affirmed for a debt, 
without an averment, that the debt aroſe within the juriſdiction 
of the court. X. 1 Vent. 236. 

Without ſhewing the. cauſe of the debt. Sb. Lut. 208. 

And error in a judgment in London does not vitiate the bar, 
R. 2 Jen. 166. coke : 

So upon non aſſiumpſit the defendant may give in evidence 2 
recovery by foreign attachment. Lut. 995. Where the reco- 
very was before the attion commenced. 1 Sal. 286. *1 La, 
Num. 180.“ 


Otherwiſe, in debt upon bond. Semb. Lut. 995. 


2 OS; A £8 0 


Fide Abatement, (E. 3. — Capacity, (D. 6.)—Diſcent, (C. 13.)— 
Dewer, (F. 1.)—Parliement, (H. 6.) 


(A) When it lies. 


A* attaint lies, where a falſe verdict is given in a court of 
record, in a plea real or perſonal, ſued by writ or bill, if 
the debt or damages exceed 40s. F. N. B. 1054 G. Co. L. 
294. 6. By the /. 34 Ed. 3. 7. 

By the „l. W. 1. 38. (which was the firſt ſtatute concerning 
an attaint) a man ſhall have an attaint in a plea: of land of free- 
hold, or that concerns freehold : for it was doubted, whether it 
ſhould be granted without petition to the king upon a verdict in 
a real action, becauſe he had an action of an higher nature, but 
the ſtatute is only in affirmance of the common law. 2 Int, 
237, 130. : 

By the /. 1 Ed. 3. 6. it ſhall be granted as well on the prin- 
cipah as the damages in treſpaſs, without ſpeaking to the king. 

By the /. 5 Ed. 3. 7. In treſpaſs with or without writ in a 
court of record, where the damages paſs 405. 

By the ff. 28 Ed. 3. 8. In a bill or, writ of treſpaſs, without 
regard to the quantity of the damages. 

By the ff. 23 H. 8. 3. Upon a falſe verdict between party and 
party in any ſuit before juſtices of record, where the thing in 
demand and verdict extends to 40/. and concerns not the jeo- 
pardy of a man's life, the party grieved ſhall have a writ of at- 
tant againſt every party giving ſuch verdict, and againſt the par- 
y that ſhall have judgment on the ſame, l 
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And the value ſhall be computed according to the thing in de. 
mand, not according to the point, upon which the verdict Way 
given. R. Dal. 32. | | 

So an attaint lies, if the damages found are exceſſive. F. . 
B. 105. 
; "Tho the damages are not paid. Vide fl. 1 Ed. 3. 6. F. . 
B. 105. M. 107. G. 1 Leo. 27 . 

Tho the iſſue be upon a collateral point. R. 10 Co. 119. 
R. 1 Rol. 280.1. 37. | | 
| So an attaint lies, tho every word of the verdict is true, if 
the verdict finds a thing different from the plaint : as, if a man 
makes title to a common appendant, rent as a foreſter, &c. and the 
jury find that he had common, rent, Cc. the time when, Ec. 
for this is true, if he has a common, &c. in groſs. F. N. B. 166, 
H. 107. A. 

80 = attaint lies upon a verdict in a collateral point in an at. 
taint, or in a writ of right, 1 Rol. 280. J. 32, 35. 

If it finds againſt a deed, where the witneſſes are joined with 
the jury. 1 Rol. 280. J. 51. 

it the party be acquitted upon an indictment, an attaint lies 
by the king. 1 Rel. 28 1. J. 5. Dub. Jau. 146. 

In an action by a qui tam, &c, If the defendant be condemned, 
an attaint lies. R. 4 Leo. 46. 
Zo an attaint lies, if a falſe verdict be given at nf prive, F. 

N. B. 105. N. 

Or, in a court of a city, liberty, or town corporate. F. N. B. 
105. O. 106. B. 

An attaint lies by the king, as well as by a common perſon, 
F. N. B. 107. D. 

By a vouchee, tenant by receipt, or upon aid prier. F. N. I. 
108. A. 

So, by him in reverſion or remainder; by the ,. 23 H. 8. 3. 

And by the 9 K. 2. 3. by him in reverſion, during the life oi 
the tenant for life. F. N. B. 108. A. 

So ,it lies by the heir, to whom the land ought to deſcend, 
upon which the falſe verdict was given. 1 Leo, 261. 

So it lies againſt a party to the firſt verdict, or his heir or ex» 
ecutor. R. Dy. 201. 5. Mo. 17. 


(B) When not. 


UT an attaint does not lie upon an inqueſt of office: 3s; 
D upon a verdict in a writ of inquiry. 10 Co. 119. 4. 
Tho it be an inquiry of waſte. F. N. B. 107. C. Co. IL. 
35 5. 5. Semb, Mo. 184. Cont. 1 Rol. 280. J. 19. 
Nor, upon a verdict in a rediſſeiſin before the ſheriff and coro- 
ners. Dub. Mo. 184. Cont. 1 Rol. 280. J. 22. | 
Nor, upon a writ of inquiry after judgment in a quare imped# 
by default. 11 H. 4. 80. b. 1 Rol. 280. J. 41. For the four 
points are only found ex officio. D. 10 Co. 119. Cont, 1 Rel. 289. 


.. | 
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80 an attaint does not lie for a falſity in a verdict, in a point 
not material to the iſſue, nor part of the charge of the jury. 
11 Co. 13. Hob. 53. 

As, if the jury who try the counterplea of the receipt of him 
in reverſion, find damages againſt the tenant, x Rel, 280. 
. 15. 
| i the jury do not find a thing in another country, 1 Rl. 281, 
þ 17. 

f iſſue be joined upon an immaterial point, upon which there 
ought to be a repleader. Semb. 1 Leo. 279 

So it does not lie upon a verdict for the king, in an indictment 
for felony, or treſpaſs ; for the party is found guilty in effect 
by 24. 1 Rel. 280. J. 2. 7. | 

$0 it does not lie upon a verdict in an appeal of murder, fe- 
lony, or mayhem. F. N. B. 107. L. 4 

So it does not lie in an action by the king himſelf; if it bs 
found for the king. 4 Leo. 46. 

So it does not lie, if the damages are too ſmall. F. N. B. 
107. J. 

& it does not lie for exceſſive damages, where the plaintiff re- 
leaſes the damages. F. N. B. 107. B. 

So, if the jury find coſts, where they ought not. 1 Rol. 28 1. 
. 16, 

So if does not lie, where proceſs goes againſt witneſſes to a 
deed, and the verdict affirms the deed. F. N. B. 106. H. 
Ra. 280. J. 47. 

So it does not lie upon a verdict in a real action, before exe- 
cution ſued, F. N. B. 107. G. 

Nor, upon a verdict found by 24: as, upon à verdict in an 
attaint, 1 Rel. 280. J. 27. 

Upon a verdict by the grand aſſiſe in a writ of right upon the 
mere right. 1 Rol. 280. J. 34. 


(Cc) The Pꝛoceeding in an attaint. 
(C. 1.) Original. 


HE writ of attaint muſt be returnable in B. R. or C. B, 
and not elſewhere. Co. L. 294. b. 
, therefore, conuzance cannot be demanded in an attaint. 
And it may be ſued out of chancery, or out of B. R. or C. B. 
n which the record remains, upon which the verdict was given, 
J. N. B. 107. 0. 
If the verdict was in C. B. and the record is afterwards re- 
moved into B. R. the attaint may be ſued there. F. N. B. 107. M. 
So by the ff. IV. 2. 13 Ed. 1. 30. juſtices of aſſiſe might take 
ataints : but this is altered by the ff. 23 H. 8. 3. 
And there may be a ſpecial patent to them to take them, and 
2 writ of aſſociation, ſi non omnes, Oc. as, in an aſſiſe. F. N. B. 
198, K, bo 109. H. 
So, 
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go, by the f. 11 H. 7. 21. and 23 H. 8. 3. an attaint may be 
ſued in the huſtings, upon a falſe verdict in the courts of 

The writ requires the ſheriff quod /ummoneat 24 milites de vid. 
neto de B. &c. ſacramento recognaſcere ſi juratores per ques, Er. 
falſum feeerunt ſacramentum, Wc. F. N. B. 105. H. 

And takes notice, whether the verdict was at nife prius, in x 
town court, c. F. N. B. 106. B. = 

Whether it was upon voucher, receipt, or aide prier. F. 
N. B. 106. E. F. 

So mention is made of a re- attachment, where it is brought hy 
the 2 in an aſſiſe, which was diſcontinued. F. N. }, 
106. » | 

Of garniſhment, where it is brought againſt a garniſhee, F. 
N. B. 106. G. 8 

If an attaint be ſued, where the defendant is condemned for 
the debt or damages, he ſhall have a writ to bail him till the at- 
taint determined. F. N. B. 106. D. | 


(C. 2.) Proceſs. 


By the ff. 23 H. 8. 3. the proceſs in an attaint ſhall be ſum- 
mons, reſummons, and diſtreſs infinite againſt the party and pe- 
tit jury, and alſo againſt the grand jury. 

The diſtreſs ſhall have 15 days between the Zee and return, 
and be made on the land of the juror, 

And the ſame days ſhall be given in the ſaid proceſs, as in 
dower and no eſſoin or protection allowed. 


(C. 3.) Aſſignment. 


At the return of the writ of attaint, by the f. 23 H. 8. 3. iſ 
any of the petit jury appear, the plaintiff ſhall aſſign the falſe 
ſerement of the verdict untruly given. 

And by the ſame ſtatute, if the defendant, or any of the pe- 
tit Jury appear not on diſtreſs, the grand inqueſt ſhall be taken 
by default, 

And the defendant may be eſſoigned once before appearance, 
but not after. | 

But the aſſignment need not mention the value of the thing 
demand, for which the verdict was given; for that appears by the 
firſt record. Dal. 32. 


(C. 4.) Plea, 


If the defendant, or the petit jury appear, they may appear by 
attorney, Vide the flat. 2 42 N : 

And demand oyer of the writ, and the record upon which it 5 
founded. ; 

And if there be a variance, it may be pleaded Den 


AT TE. A26 


So, non-tenure, in an attaint brought by the tenafit in an aſſiſe. 
Per 2 J. Dal. 3. 

Yet by the /,. 23 H. 8. 3. outlawry, or excormunication ab 
the plaintiff thall be no plea. 

Nor, the death of the defendant, or any of the petit jury, if 
two ſurvive. | 

Yet if the defendant dies, the attaint fails generally. Dy. 5. a. 

But by the ff. 23 H. 8. 3. if the writ, proceſs, return, and 
aſſignment of falſe oath be good, and if the plaintiff hath not been 
nonſuited, or diſcontinued, or had judgment in an attaint for the 
ſame verdict, the petit jury can plead only nen dederunt falſum ſas 
cramentum. . ; | 

And the party ſhall plead, zhat they gave a true verdict, or any 
other matter, that is a bar to the attaint. 

So the defendant may plead a releaſe of the land, Cg. but this 
ſhall not be tried till the plea of the petit jury be determined. 
Dy. 201. 6. 

50 any of the petit jury may plead a releaſe to them, puis dar- 


reign continuance: R. Dy. 201. 5. 
(C. 5.) Niſi Prius. 


In an attaint, by the f. 5 Ed. 3. 6. niſ prius may be granted. 
Vide the ff. 2J H. 8. 3. 

And if the defendant, or any of the petit jury do not appear 
upon the diftringas, by the ff. 23 H. 8. 3. the grand inqueſt ſhall 
be taken by default, 

And if any of the grand inqueſt or rale make default, he ſhall 
forfeit 205, for the firſt default, 40 s. for the 2d, and 5 J. for 
every ſubſcquent default. - | 

Nothing ſhall be given in evidence to the grand jury, but what 
was given in evidence to the petit —_ 1 Kol. 285. J. 30. 

But the defendant may give other evidence to ſupport the ver- 
dit, and then the plaintiff ſhall have an anſwer to it, 

So a retraxit, or a nonſuit in an attaint ſhall be peremptory. 
F. N. B. 108. D. 


(C. 6.) Judgment. 


By the common law, the judgment in an attaint was, 9 
amittant liberam legem, forisfaciant bona & catalla, quz:d terre & 
tenementa in manus regis capiantur, uxores & liberi e.cerentur, domus 
proftrentur, arbores extirpentur, prata arentur, et corpora ſua carceri 
mancipentur. Co. L. 294. b. 


By the f. 23 H. 8. 2. the petit jury, if attainted, ſhall forfeit 


201. a moiety to the king, and a moiety to the party, and ſhall 
make fine according to their ſeveral ſufficiencies, ſhall never te 
in credence, nor their oath accepted in any court; if the verdict 
extend to a thing of 40 J. value. And the party ſhall have 
judgment to be, reſtored to all he loſt with his coſts ang damages. 

Vor. I. R * ut 
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n 
But if the verdict be under 40 J. the petit jury ſhall forfeit 3 
only, a moiety to the king, and a moiety to the party, and make 
fine and ranſom at the diſcretion of the juſtices, 
And execution may be for the part of the king, or the plain. 
tiff, by capias ad ſatisfaciendum, fieri facias, or elegit, or by action 
of debt. 


rern . 


(A) Uhen neceſſary. 


N attornment is an agreement of the tenant to a grant of 
a ſeigniory, rent, or manor, or of the donee or leſſee, to 
a grant of the reverſion, or remainder. G. L. 309. a. 

For if a man ſeiſed of a manor, part in demeſne, part in 
ſervice, alien the manor, all the tenants of the manor, except te- 
nants at will, muſt attorn to the purchaſer ; otherwiſe their ſer- 
vices do not paſs. Lit. Se. 553. 

So, if the lord grant the ſervices of any tenant in particular to 
another, in fee, in tail, for life, or for years, if the tenant do 
not attorn, the grant will be void. Lit. Se. 551. 

So, if a man grant a rent-charge, or a rent- ſeck over to ano- 
ther, the terre-tenant, who has the freehold, mult attorn to the 

Lit. Sect. 556. 

Or, if there be a grant ovt of a reverſion, he in the reverſion 
of the land charged, muſt attorn to the aſſignment of the rent- 
charge. Co. L. 311. 6. 

So, if a man, ſeiſed of a reverſion, or remainder after a giſt 
in tail, or a leaſe for life or years, grant his reverſion, or re- 
mainder by deed ; if the donee, or leſſee do not attorn, the grant 
will be void. Lit. Se. 567, 568, 569. 

Tho! he grant the reverſion only for years, where it paſles as a 


reverſion, and not as a future term. R. 3 Leo. 17. 


An attornment is neceſſary in all conveyances of a manor, ſer- 
vices, remainder, or reverſion, which operate by the common 
law. Co. L. 309. 6. | , 

Tho” the grant or conveyance be by fine; for tho' by the fine, 
the eſtate is executed without attornment, yet there wants 2 
privity to diſtrain, to have debt for rent, waſte, &c. Co. L. 309.6 
R. 5 G. 112, 113. R. 1 And. 285. 

And tho' there be a deed to declare the uſes of the fine; for 
the reverſion paſſed by the common law. 1 Sal. go. | 

And tho' the conuzee conveys before attornment, by bargain, 
Ce. it is not good. R. 5 G. 113. 5. 

Vide paßt, (L.) 


a | | (B} 
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(B) Chat ſhall be an Attozument. 
(B. 1.) Expreſs. 


N attornment is expreſs or implied. Co. I. zog. b. 

An expreſs attornment is, when the tenant, Sc. after 
hearing of the grant expreſſes his agreement to it. As, if he ſays, I 
attorn to you, I agree, or am content with the grant, c. Lit. S. 551. 
So, if the tenant, Cc. deliver a penny, half-penny, &c. to the 
grantee, by way of attornment. bid. | 

So, any words which ſhew his aſſent to the grant. Co. L. 

IO. as 

As, if he ſay, ſce my landlord. R. 3 Les. 17. 

If he ſpeaks to the grantee to renew his leaſe, tho? he does not 
agree to it. R. 3 Leo. 17. 

Words in the abſence, as well as in the preſence of the grantee, 
are ſuſſicient for an attornment. Dy. 298. a. Co. L. 310. a. 
R. 2 G. 68, 69. 1 Rel. 295. J. 16. 300. J. 25. Cro. Car. 440. 
Je. 376, 7. | | 

50, if the tenant, c. attorn to part of the thing granted, it is 
ſuiticient for the whole: as, if a reverſion be granted of three 
acres, and the leſſee attorns for one acre, Co. L. 309. b. 


(B. 2.) Implied. 


So, if the lord grant his ſervices to the terretenant and a 
ſtranger; an acceptance of the grant by the tenant will be an at- 
tornment to the whole grant; for the ſervices are thereby extinct 
for a moiety, and the ſtranger has the other moiety. G. 
L. 313. as 

855 * he grant them to the huſband of the terretenant; his ac- 
ceptance will be an attornment in law. Lit. S. 558. 

Or, if the grant be to the wife; acceptance of the deed by the 
huſband is an attornment. Lit. S. 559. 

So payment of the rent, or any part to the grantee, will be an 
attornment in law. Co. L. 315. a. 

So, if a leſſor ouſt his leſſee for life, or years, and make a 
feoffment, and the leſſee afterwards enters; this amounts to an at- 
tornment. Co. L. 319. a. 

So, if a leſſee for years die, and the leſſor enters, and makes a 
feoffment, and then the leſſee's adminiſtrator enters. ?. Moe. 875. 
1 If the leſſee grants his intereſt to the grantee of the reverſion. 

* Jos 455. 

85 an —* [INE in law for part of the ſervices, Cc. granted, 
i ſulhcient for all. LI. S. 563, 564. 
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(C) What not. 


UI if the tenant has no notice of the grant, no act by him 
{hall be an attornment: as, if a bailiff, or collector of rents 
of a manor purchaſe the manor z payment of rents to him, with. 
out notice of the purchaſe, does not amount to an attornment, 
Co. L. 309. b. 
If the lord levy a fine of a manor, and take an eſtate to himſelf; 
payment to him, without notice, is no attornment, id. 


D) At what Time an Attoznment ſhall be. 
— O every attornment muſt be in the life of the grantor, or 
gr 


antee; otherwiſe it is too late. C. L. 309. a. 

So, if a biſhop grant a reverſion, and afterwards reſign or re- 
move to another biſhoprick, an attornment afterwards is too late, 
R. per three J. 3 Leo. 17. | | 

But if the tenant who ought to attorn dies, every one, who 
has his eſtate may attorn. Co. L. 315. a. 

So, if a reverſion be granted by fine, there may be an attorn- 


ment to the heir after the grantee dies; for the eſtate paſſed by the 


fine, and the attornment is requiſite only to give privity. Co. 
L. zog. b. 1 Rol. 295. K. | 

Or, to him in the remainder by the fine, after the death of the 
tenant for life. 2 Co. 67. b. | | b 

So every attornment muſt be according to the grant: and, 
therefore, if A. grant his reverſion in fee, and afterwards, before 
attornment, a e the eſtate of the leſſee, in tail; the leſſee 
cannot now attorn; for it will not be purſuant to the grant, which 
was of a reverſion upon an eſtate for life or years, and now the re- 
verſion is expeCtant upon an eſtate tail. Co. L. 310. a. 

Or, if the grant was of a reverſion upon a leaſe for years, and 
he confirms the eſtate of the leſſee, for life, Bid. 

So, if a lord grant his ſervices to A. and afterwards grant them 
to B. to whom the tenant attorns; it will be good as to B. but if 
he afterwards attorns to A. it is void. Lit. S. 552. 

Tho' the grant to A. be in fee, and to B. only for life, he can- 
not afterwards attorn to A. for it would not be according to his 
grant. Co. L. 310. a. | 

So, if he attorn to both grants together; it is void for incer- 
tainty. Co. L. 310. b. 

Or, if a grant be to A. biſhop of B. and his heirs, and aſterwards 
to A. biſhop of B. and his ſucceſſors, and the leſſee attorn to A. ge- 
nerally. Jvid. | 

So, if a woman leaſe for life, and afterwards grant the re- 
verſion for 1000 years, and then take huſband, and afterwards 
the Icfſce attorns to the grant; it will be too late, R. Cra 
Zl. 270. 

(L 


\ 
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(E) By Whom it may be. 


O an attornment ought to be by him, who has privity : as, 
G if the lord grant the ſervices of his tenant, the m/e ought 
to attorn, and not the tenant peravail. Lit. S. 555. 

If the tenant make a leaſe for life, or years, and the lord grant 
his ſeigniory z the leflor ought to attorn, and not the leſſec. 
Lit. S. 554» 

If a manor be demiſed for life or for years, and afterwards the 
reverſion be granted, the leſſee ought to attorn; for it is not ne- 
ceſſary that the tenants of the manor attorn, who before attorned 
to the leaſe for life or years, nor is it ſufficient; for the privity 
lies between the leſſor and his leſſee, Co. L. 311. a. 1 Rol. 292. 
l. 30, 35. , 

50, i the lord grant his ſervices, an attornment by his tenant 
for life, isſufficient for him in remainder, or reverſion. Lit. S. 5 57. 

So an attornment by an huſband is ſufficient for his wife. Co. 
I. 312. b. 

= attornment by one jointenant is ſufficient for all. Lit. 
8. 566. 

80 an attornment by an infant, Cc. is good. Co. L. 315. a. 
1 Rol. 295. J. 35. 296. N. 1 Brownl. 47. 

But to a grant, or aſſignment of a rent- charge, or rent-ſeck, 
there muſt be an attornment by the tcnant of the freehold, tho 
there be no privity. Co. L. 311. 6. 

As, by a diſſeiſor. Bid. 

So, to a grant of a reverſion or remainder, the aſſignee of the 
leſſee ought to attorn, Co. L 316. a. 1 Rel. 296. J. 20. 

Except in the caſe of a tenant in dower, or by the curteſy, 
who ſhall attorn after aſſignment. Co. L. 316. a. 

Yet if a rent-charge in fee be grantcd for life, and afterwards 
the reverſion of the rent is granted, the attornment may be by the 
grantee for life of the rent, or by the terretenant. Co. L. 311. 5. 


3 Rol. 292. I. 25. 
(F) Co whom. 


O an attornment to the ce/uy gue 4% is ſuſficient for the feof. 
fee. Cont, 1 Rol. 295. /. 5. 300. J. 15. Acc. 1 Rel. 295. 

1. 11. Co. L. 310. a. 
So an attornment to the grantee for life, will be an attornment 


as to the remainders dependant upon it. Co. L. 310. a. 

Tho! the tenant expreſsly declare, that it ſhall not be for the 
benefit of the remainders. bid. 

So, if there be a grant to ſeveral perſons jointly, attorament 


to one is ſufficient for all. Bid. 
So, if the conuzee of a reverſion by fine grant the reverſion be- 


fore attornment, it may afterwards be made to the grantee, 
R r 3 whereby 
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whereby the grantee will have the advantage of entring for a con. 
dition, diſtraining for rent, c. R. 5 Ce. 112, . 

So, if the conuzee diſſeiſe the leſſee before attornment, and en. 
feoff B. an expreſs attornment may be made to B. R. 5 C. 
11 Zo as 


(G) Uho are compellable to attozn. 


O where there is a grant of a reverſion, or a remainder 
fine, the leſſee for life, or years, ſhall be compellable to at- 
torn. Vide Lit. S. 567, 568, Co. L. 315. ö. 316. 2. 

So, the aſſignee of the tenant for life, or years. Vide Cs, 
1 16. QA. » 

85, a tenant in dower, or by the eurteſy. Bid. 

Tho! it be after aſſignment. id. | 

So, the aſſignee of a tenant in tail after poſſibility. C, 
L. 28. a. 316. a. Vide 1 Rol. 296. J. 51. : 

So, tenant by ſtatute merchant, ſtaple, or elegit. Co. L.. 315. J. 

So, an executor who has land 'till debts paid; tho he has not 
any certain intereſt, Bid. 

So an infant may be compelled to attorn. Co. L. 315. a. 

So, to the grant of a ſeignory, or rent- charge, &c, the tenant 
35 compellable to attorn, tho he has it in fee, or in tail. O. 
* 16. b, ; i 

But tenant in tail is not compellable to attorn otherwiſe. Cs, 
L. 316. a. 

Nor, tenant in tail after poſſibility. Co. L. 316. 4. 1 Rol. 296. 


J. 51. 


So a leſſee for life, c. of the king is not compellable, with. 
out the king's licence. Co. L. 318. a. 

So, if a fine be defeazible, none ſhall be compellable to attorn 
upon it; as, upon fine by an infant; by tenant in tail before the 
A. 4 H. 7. and 32 H. 8. Of lands in ancient demgſue; an alie- 
nation in mortmain, c. Co, L. 318. a, 1 Rol. 297. l. 20, 25, 


(H) Þow they ſhall be compelled. 


F a fine be levied of a manor, reverſion, remainder, c. the 
conuzee may ſue a grid juris clamat, quem redditum reddit, or 
per que ſervitia, Vide Fine, (F.) 


(1) What a Grantee ſhall do befoze Attozument. 


F a reverſion, or remainder, be granted by fine, the grantee 
may do before attornment all that can be done without ſuing 
an action: as, he may ſeize a ward, heriot, Q. Co. L. 320. 4. 
So he may enter into the land of a ward. Bid. 
Or, lands eſcheated. Bid. 
Or, for a forfeiture by alienation of a leſſce for life, or years, 
tenant by ſtatute, elegit, &'c, id. i 
| ( 
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(K) TOhat not. 


UT where a reverſion, or remainder, is granted by deed, 

the grant will be void till attornment. Co. I. 314. 6. 
So, if there be a grant of a ſeignory or ſervices ; for nothing 
paſſes in poſſeſhon, or right, till attornment. Cz. L. 310. 6. 

11. 4. | 
l So, if a reverſion, or remainder, be granted by fine, the 
grantee cannot have an action againſt his tenant before attorn- 
ment; and therefore cannot diſtrain; for an avowry for rent and 
ſervices is in nature of an action. Co. L. 320. 4. Semb. 2 And. 15. 

So he cannot have an action of waſt, Cz. L. 320. a. 

Nor, debt for rent. 

Nor, a writ of entry ad communem legem, in caſu canſimili, or 
caſu proviſo. Co. L. 320. a. 

Nor, a writ of ward. Bid. 

Nor, covenant for rent, Semb. 1 Sal. 82. | 

So he ſhall not have debt, nor diſtrain for a relief, Sc. G. 


L. 320. be 
So he ſhall not take advantage of a condition broken, as aſſignee 


by the ff. 32 H. 8. 34. R. 5 Co. 112. ö. 

So, if the tenant attorn, the grantee ſhall not have waſt, or an 
action for the arrearages of rent incurred after the grant and be- 
fore attornment; for the attornment relates to paſs the eſtate aþ 
jnitio, but not to charge the tenant, Co. L. 310, b, | 


(L) When an Attoznment is not neceſſary. 


B UT attornment is not neceſſary, where the eſtate paſſes by 
way of uſe ; for the /. 27 H. 8. 10. executes the poſſeſſion 
to the uſe, Co. L. 309. ö. R. Dy. 30. a. 

As, if the conveyance be by covenant to ſtand ſeiſed, c. 

By bargain and fale by deed indented and inrolled. Co. 
L. zog. 1 And. 286. 

So, if a reverſion be paſſed by bargain and ſale for years. R. 
2 And, 203. 2 Co. 35, 36. 

8o, if the 1 by fine to the uſe of another; an at- 
tornment is not neceſſary. Co. L. 309. 5. K. 6 Co. 68. 
2 And. 15. 

Or, to the uſe of the conuzor. Yau. 47. 

Or, to the uſe of the conuzee himſelf. 6 Co. 68. b, Semb. 
cont. Skin. 387. | 

So, if the uſe be created by the law, or by declaration of the 
party; for it is all one. 6 Co. 68. ö. 

So, if there be no declaration of the uſes, whereby the fine 
will be to the old uſes. Yau. 43. 

So, an attornment is not receſſary, where a reverſioner in fee 
releaſes to him, who has a . r or remainder for life, after 

| r 4 an 
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an eſtate for life, or years. Lit. Se, 575. 1 Kal. 301. J. 40 
42, 303. J. 5. Van. 45. a 

Or, where one jointenant releaſes to his companion, Tj, 
S. 574. 

8 if a remainder in fee to the right heirs of a tenant for life, 
or years, be granted, no attornment is neceſſary; for he need not 
attorn to his own grant. Lit. S. 578. ; 

So, if a leſſee ſurrender to the leſſor, no attornment is ne. 
ceſſary. Pl. Com. 87. ö, | 

So, if there be an admittance to the reverſion of a copyhold; 
no attornment is neceſſary. R. 4 Leo. 25. 

So, if a lord or a reverſioner has his eſtate by eſcheat; there 
is no need of attornment. Co. L. 321. 5 CG, 113. a. 

Or, by deviſe; for a deviſee has no power to compel an at- 
tornment. Co. L. 322. Mo. 281. 

So, if the conuzee of a ſtatute merchant, c. has it by ex. 


tent. Co. L. 321. 3. R. Dal. 34, 69. 


So, if a deviſe be to A. for life, and that his executor ſhall fil 
the reverſion, who does ſel] it; no attornment is neceſſary to the 
ſale. Semb. 19 H. 6. 24. 4. 

So, if there be a recovery by title, or upon pretence of title, 
no attornment is neceſſary. G. L. 104. b. 

So, by the ff. 7 H. 8. 4. recoverors in a common recovery 
may diſtrain and make avowry, &c. without any attornment. 

And by the ff. 21 H. 8. 15. they may have debt for rent, and 
waſt. Co. L. 104. 5. 

So, if one has a reverſion by act in law, there needs no attorn- 
ment: as, if a woman has dower of a rent. Dal, 34. 

Or, a leſſee has not poſſeſſion, but a future intereſt in the 
term only. Semb. Skin. 387. 

So a grant by the king will be good without attornment. Ca 
L. 309. 6. 

2 a grant to the king, by his prerogative. Co. L. 30g. b. 

Tho” it be a grant of a reverſion under the dutchy ſeal, of 
lands within the dutchy, but out of the county palatine. R. 
1 Lev, 28. | 

90 an attornment is not neceſſary, to a grant of a future in- 
tereſt, or a reverſion for years. Dub. Dy. 26. a. 58. a. K. 
cont. 3 Leo. 17. where the grant was of a reverſion, to paſs as a 
reverſion. R. acc. Dal. 89. 

So, if there be a leaſe of ten acres, and afterwards the leſſor 
leaſes the whole farm, of which the ten acres are parcel, to B. 


for twenty years to commence at a future day; B. ſhall have the 


ten acres after the former term of them expires, without attorn- 
ment. Per three J. Harp. cont. Dy. 350. a. Bend. Pl. 286. 
So, if A. leaſe to B, for years, and afterwards to C. for years, 


and then grant the reverſion by fine to D. tho” an attornment is ne- 


ceſſary as to B. yet it is not ſo as to C. for he had only an inter! 
termini, and the reverſion at the fime of the fine was dependani 
upon the eſtate of B. R. 1 Sal, 90. ä | 

| a 90, 
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So, if A. leaſe to B. for forty years, who makes a demiſe for 
1; years, and afterwards aſſigns his reyerſion for forty years; 
there needs no attornment by the leſſce for fifteen years. Dub. 
Dy. 307. B. 

55 by the /f. 4 & 5 Arn. 16. from the firſt day of Trinity 
Term 1706, all grants and conveyances thereafter to be made of 
any manors, rents, reverſion, or remainder, &c, ſhall be good to 
all intents and purpoſes, without any attornment of the tenants, 


Ce. 

Provided, no ſuch tenant ſhall be prejudiced by payment of 
rent to the grantor or conuzor, or by breach of any condition for 
non-payment of rent, before notice to him of ſuch grant by the 
conuzee or grantee. *YVide Doug. 279.“ 

gut where an aſſignment was made before this ſtatute, with- 
out attornment. This ſtatute will not help the aſſignee to bring 


an action of covenant, Str. 78,® 


(M) Chen ft (hall be pleaded. 


HEN an attornment is neceſſary to make a grant 
effectual; in pleading of the grant, the attornment alſo 
mult be pleaded, 1 Sal. go. 

And if it be pleaded, the defendant may ſay, That nothing paſſed 
ty the deed, and give in evidence the default of attornment, or 
traverſe the attornment. Dy. 31. a. 6. 

In replevin, the avowant for a diſtreſs taken for a fec-farm 
rent, muſt ſet out an attornment upon a fine at common law to 
the deviſor under whom he claims. Leng v Buckeridge, T. 4 G. 


Str. 106.) 
But there is no need of a venue where the attornment was 


made; for it ſhall be intended to be made upon the land. 
'1I Sal, 91. Semb, cant. Pl. Cm. 191. 4. 

So, if uon conceſſit be pleaded to the grant, an attornment need 
not be given in evidence; for it is not the act of the grantor, 
and was traverſable in itſelf. R. 1 &. gr. 

So, if the grant of a manor be pleaded, no attornment oi the 


tenants need be alledged. 1 Sal. 91. 


. U ‚ C 7 


(A) Foz what Purpoſes there may be an Attoxicy, 
AZ attorney is he, who is appointed to do any thing in the 


place of another, | 


And he has a general authority, or a ſpecial one for ſome par- 


ticular purpoſe z as to make livery 3 {de quo vide pg, (C. 1, 4.) 
To deliver a deed, Cc. (de quo vide poft, (C. 1.) 
And how the authority mult be purſued, vide p, (C. 11, 15 
ER | ( 
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(B) Ittommey in Court. a 
(B. 1.) Who ſhall be. 
O there may be an attorney ad proſequendum, or defendendun, 


in any court. 

By the fat. 4 H. 4. 18. All attornies ſhall be examined by the 7 
juſtices, and at their diſcretion put in a roll, and thoſe found t 
virtuous and of good fame, ſhall be ſworn, 

The attornies of B. R. are of record, as well as the attornie; c 
of C. B. 1 Rol. 3. 

And ſhall be allowed as attornies at the aſſiſes. Ruled, 1 7 


Rol. 3. 

By the ff. 2 C. 2. 23. After 1 Dec. 1730, None ſhall at u . 
an attorney, Cc. in any court of record, unleſs he take oath, 4 
truly and honeſtly to demean himſelf in the practice of an attor- i 
ney, according to the beſt of his knowledge and ability, and be 
admitted and inrolled as ſuch before or after the ſaid 1 Da. c 
1730. And a judge of the court, before he admit him to take 
the oath, ſhall examine, by ſuch means as he thinks fit, his fit- 1 
neſs or capacity to act, and, if ſatisfied he is qualified, ſhall Pp 


give the oath, and cauſe him to be admitted and inrolled, and 
ſign his admiſhon on parchment lawfully ſtamped. And after d 
1 Dec. 1730. no perſon ſhall be admitted, &c. unleſs bound 
five years as a clerk to an attorney ſworn and admitted, and hate 
continued five years in ſuch ſervice, and unleſs he be alſo ex. 
amined, ſworn, admitted, and inrolled, 

So inferior perfons may be allowed to ſolicit cauſes in court, 
and it ſhall not be maintenance. Cro. Car. 160, 194. 

By the /. 3 Fac. 7. None ſhall be allowed to ſolicit in the 
courts at Weftminfter, but ſuch as are known to be men ſufficient, 
and of honeſt diſpoſition. | 

So, by the ff. 2 C. 2. 23. After 1 Dec. 1730, none ſhall be 
admitted as a ſollicitor, &c, unleſs he take an oath to demea 
himſelf truly and honeſtly in the practice of à ſolicitor, accord- 
ing to the beſt of his knowledge and ability: and be admitted 
and inrolled in the court where he acts, after or before the 
1 Dec. 1730. 

And the maſter of the rolls, two maſters of chancery, barons, 
Sc. or any one of them, before he admit, ſhall examine by ſuch 
means as he thinks proper, his fitneſs and capacity to act, and if 


fatisfied he is qualified, &c. ſhall give the oath, and cauſe him que 
to be admitted and inrolled, and fign his admiſſion on a treble = 
40. ſtamp. 1 1 
No perſon ſhall act after 1 Dec. 1730, unleſs admitted before, call 
or bound five years, &c. and hath continued five years in ſervice, 
and be ſworn, G.. 
But ſee ſeveral inſtances of attornies admitted on ſpecial cit- 
cumſtances. 2 Bl. Rep. 734, 764, 957.“ % 
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80 2 man, who is not an attorney, may be admitted as an at- 
torney in a particular action by the court. R. 2 Cv. 521. Yu? 
If this be not altered by the /t. 2 G. 2. 23. 

An attorney in the courts at Weſtminſter ſhall be allowed to 
practiſe in inferior courts. Semb. 1 Vent. 11. 1 Sid, 401. 


1 Mod. 23» 6 
[By 12 C. 2. c. 13. 1 3. The act for the regulation of attor- 
Y 


nies is continued, and by 30 G. 2. c. 19. J. 75. made perpe- 


tual.] 

"by the ſame, u 7. None but regular attornies may act in the 
county-court, under penalty of 20/.] J | 

[By the ſame, G. 8. Quakers may be admitted. on their affir- 
mation. ] 

[By fat. 22 G. 2. c. 46. An affidavit ſhall be made and filed 
in three months, by maſter and clerk, of the execution of the 
articles, and none ſhall be admitted till it is produced and read 
jn court. ] 

[Affidavit of actual ſervice for five years ſhall be made by 
clerk or maſter, and filed. 

[Maſter dying or diſcontinuing practice, or clerk diſcharged 
and ſerving the reſidue of his time with another, and making the 
proper aſhdavits, may be admitted. ] 

[Sworn clerks in chancery, or their clerks for five years, may 
be admitted ſolicitors; or if their maſters die, and they ſerve un- 
der articles with others.] 

[Sworn clerk to have but two articled clerks.] 

By 23 G. 2. c. 26, Perſons admitted ſollicitors may, if quali- 
fied, be admitted attornies without ſtamp or fee. 

[Attorney of B. R. muſt have a new ſtamp to be admitted at- 
torncy of C. B. Barnes 38.] 

[A clerk to a man as a ſcrivener, tho he is alſo an attorney, 
ſhall not be admitted. Barnes 39.] 

[Notice of motion in chancery, given by a perſon not admitted 
a ſolicitor, is not good. Groſvenor's caſe, P. 1731. 3 P. V. 
103.] 

An attorney's name may be ſtruck out of the roll of attornies 
at his own inſtance. Kidwell's caſe, P. 9 G. 2. B. R. H. 232.] 

[And reſtored on motion. Barnes 42.] | 

*But before he be reſtored, the court will impoſe on him the 
terms of taking no advantage of his privilege, in any action then 
depending. Doug. 114.* 

*If an attorney having been ſtruck off the roll at his own re- 
queſt, be afterwards called to the bar, the court will not permit 
him to be put on the roll again, unleſs he has been diſbarred on 
application for that purpoſe to the inn of court where he was 
called, Daug /. 114.* 


(B. 2.) Who not. 
But by the f. 4 H. 4. 19. No ſteward, bailiff, or miniſter of 


lords of franchiſes, who have return of writs, ſhall be attorne 
a any ſuit within the franchiſe where he is oflicer, ö 
py 
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By the if: 1 H. 5. 4. No under-ſheriff, ſheriff's clerk, je. 
3 ailiff, ſhall be attorney in the king's court, while he 
is in office. 


If an attorney be cnvicted of felony, the court will ride hu 


eff the roll tho he has been burnt in the hand, and ſuffered im. 
priſanment purſuant to his ſentence ; becauſe he is an un; 
perſon to practiſe as an attorney. Cowp. 829* 

By the ff. 3 Fac. 7. None ſhall be admitted attorney in any of 

e king's courts, unleſs brought up in the ſame, or otherwise 
well practiſed in the ſoliciting of cauſes, and found by their 
dealings to be ſkilful and honeſt. 

Nor, by a rule Mich. 1654. in C. B. unleſs he have practiſed 
as a ſollicitor, or ſerved as a clerk to a judge, ſerjeant, practiſing 
counſellor, attorney, clerk, or officer of one of the courts xt 
Weſlminſter five years, (fave when his maſter dies, or gives over 
practice,) and proof be made of the ſervice to the prothonotary, 
_- _ with the clerk of the warrants, Vide Rules and Order, 
of C. B. 3. | 

Nor, by a rule, Mich. 4 Ann. unleſs admitted of ſome of the 
inns of court, or chancery. Vide Rules and Orders of C. B. 


I 24, 5 
(B. 3.) How regulated. 


*Anciently there were rolls kept of the attornies, but ſince the 
ſtamp act that method had been diſcontinued, and a book 
ſtamped and the names entered in that: but in Hi. 4 G. 1. the 
court of B. R. ſaid that this book muſt be taken as minutes from 
which the record might be made up, and ordered that to be done 
regularly for the future. S/. 77.“ | 

By a rule in C. B. Mich. 1654. All attornies ſhall be admitted 
of ſome of the inns of court or chancery, on pain of being put 
out of the roll, Confirmed Mich. 4 Anne, Vide Rules and Cr 
ders of C. B. 1. 124, 5. 7 

So he ſhall be in commons one week every term. Vide Rules 
and Orders of C. B. 1. 


And take chambers there, or near ſuch inn. Confirmed 


Mich. 4 Ann. except inhabitants in London, Weſtminſter, South- 
wart, or the ſuburbs, and the liberty of the Tower, and St. As- 
therines Vide Rules and Orders of C. B. 1. 124, 5. 

By the St. 2G. 2. 23. Any perſon ſworn an attorney in any court 
of Weſtminſter, great ſeſſions, or county palatine, or as a ſollici- 
tor in a court of equity, may, with the conſent of an attorney in 
other the ſaid courts in writing 2 in the name of ſuch at- 
torney, ſue, or defend, &c. in ſuch other court, tho' not ſworn 
and admitted there: but by /e#. 17. if a ſworn attorney permit 
any, not ſworn, &c, as an attorney or ſollicitor in ſome one of the 
ſaid courts, to act in his name, and be convicted, &c. he ſhall 
be diſabled to act, Cc. | 

By the /. 33 U. 6. 7. There ſhall be but fix attornies in N. 


folk, and kx in Suffelt, and two in Norwich, to be elected and 
| 2 admitted 
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almitted by the two chief juſtices; and every other ſhall for- 
ſcit 20 J. 
"If attorney's name is ſet to proceedings without authority 
from him, they ſhall be ſet aſide. Openheim v. Harriſen, M. 30 
6. 2. I B. A. 20.] 

[And the court will grant attachment againſt the perſon who 


ſets an attorney's name to proceedings without leave from him. 


Ibd.} 

[Attorney of C. B. may act in great ſeſſions of Wales, in name 
of attorney of that court, and declare for fees there. Barnes 
160, ] 

[The court will not ſuffer an attorney to take an improper per- 
ſon (as a turnkey to a priſon) for an articled clerk ; but will can- 


eel the articles. Fraſer's cafe, P. 30 G. 2. 1 B. M. 291. 


(By the ff. 22 G. 2. c. 46. Attorney who has left off practice 


hall not take an articled clerk.] 

[Clerk ſhall be employed the whole time in the buſineſs of an 
attorney. ] 

[Attorney acting as agent for unqualified perſon, or ſuffering 


his name to be uſed for his profit, ſhall be {truck off the roll, 


and for ever diſabled, and may be committed not exceeding one 
rear, and forfeits 50/.] 

[Perſon not admitted according to 2 C. 2. c. 23. forfeits 5017. 
and treble coſts.] 

[Clerk of the peace, or under- heriſf, acting as attorney at 
quarter- ſeſſions, forteits 50 l. 


* 


IB. 4.) In what Caſes an Attorney ſhall be allowed. 


By the common law every one commanded by the king's writ 
to appear, ought to appear in perſon. 8 Co. 58. b. Beecher. 
J. N. B. 25. C. 2 Inft. 249. 

But after appearance, the court of chancery, B. R. or C. B. 
or other court which held plea by writ, might admit him by at- 
torney. 8 Co. 58. b, 
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(B. 4.) 
By the com - 
mon law. 


50 à court which held plea without writ, if the king kad 


granted a writ de attornato fuciendo. 8 G. 58. b. 

Otherwiſe, if there was not any ſuch writ, Bid. 

So the king by his prerogative might grant to the demandant 
or plaintiff, tenant or defendant, in every ſuit to make an attor- 
ney, and order the court to admit him by attorney; which ought 
to be done. F. N. B. 25. C. Reg. 136. 

So he may grant to make a general attorney, in all pleas motif 
tl movendis, and in all courts. F. N. B. 25. E. : 

And the king may name the attorney, or grant to the party to 
make quem aut ques voluerit, Ibid. 


And ſuch grant may be cither under the great, or privy ſcal. 
K M. B. 26. B. 3 


So, now, by the 5. of Merten, 20 H. 3. 10. Every freeman, 


vho owes ſuit to the county, hundred, wapentake, or court of 


his 


(B. 5.) 
By ſtatute. 
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his lord, may make an attorney to do thoſe ſuits. Vide in Coppa 
bold (K. 15.) . 
By the 15 Glouceſter, 6 Ed. 1. 8. In treſpaſs, where an appeal 
lies not, the defendant may make an attorney. Vide 2 Inf. 31 
By the . M. 1. 3 Ed. 1. 42. In writs of affiſe, (but 4, 
does not extend to an aſſiſe of novel diſſeiſin, 2 Inſt. 249,) attain ] 
and juris utrum, the tenant after appearance ſhall not be eſfſvign- 


ed, but may ſue by attorney. t 
By the /. W. 2. 13 Ed. 1. 10. Perſons impleaded for tene. 

ments, in eyre, or before the juſtices of Weſtminſter, or in B. R t 

or aſſiſes, in county court, or court baron, may make a genera 8 


attorney, to ſue for them in all pleas, moved for againſt them 
during the circuit, who ſhall have full power, till the plea deter. f 
mined, or he removed by his maſter. 

And this extends to a corporation ſole or aggregate, as well 
to private perſons. 2 1nft. 378. 5 

And to all pleas before any juſtices in eyre. 2 Int. 378. 

By the ff. 7 R. 2. 14. General attornies, made by perſons out 


of the realm, may appear and anſwer for their maſter, and mike co 
attornies under them in premunire, as well as other writs and pe 
laints. 
E By the /t. of York, 12 Ed. 2. 1. Tenants in aſſiſe of novel di. B 
 ſeiſin, (who were not within W. 2. 10. 2. Iuſt. 378,) may make 
attornies, but yet may plead by bailiſt, as before. 2 
By the ff. 3 H. 7. 1. In an appeal of murder, when battle lies 
not, the appellant may make an attorney, and appear in the for 
ſame, after the appeal commenced, till the end of the ſuit and att 
execution. 
So he may, after appearance. F. N. B. 26. P. ma 
By the H. 23 H. 8. 3. In an attaint every of the petit jury may b 
appear and anſwer by attorney. 9 ma 
By the f. 29 Eliz. 5. and 31 Eliz. 10. In ſuits or informs- 
tions on penal ſtatutes, every natural born ſubje& or denizen, til 
where he is bailable, and the court may allow an attorney, may 32 
appear on the firſt proceſs by attorney. 8 
y the /. 7 H. 4. 13. perſons outlawed or waived may be ate 
admitted by attorney, but in a capias ad ſatisfaciendum the com- ack 
mon law thall hold place. Vide poft, (B. 6. tice 
And it is now the common courſe for the plaintiff or defen- d 
dant in all manner of actions, where there may be an attorney, the 
to appear by attorney; and put in his warrant without any wrt 8 
F. N. B. 26. D. F.1 
And therefore, generally, in all actions real, perſonal, and Ant 
mixt, the demandant or plaintiff, tenant or defendant, may ap- N 
pear by attorney. B. 2 
And at the return of a grand cape, or petit cape, he may tender bf 
his wager of law by attorney, and pray a day to make his law. torn 
F. N. B. 26. F. N 


So he may demand conuſance by attorney. F. N. B. 26. 0. Wag 
So he may ſue a writ of error by attorney. F. N. B. 26. J. 


So he may join in aid, or receipt by attorney. 11 H. 4. * b, ator 
9 


n 


80 in an appeal againſt abettors, the plaintiff ſhall make an at- 
torney. F. N. B. 26. K. 

80 in an appeal after appearance by the f. 3 H. 7. 1. F. N. 
B. 26. P. 1 Sal. 62. : 

So in a ſuit againſt the king, a man may make an attorney, 
F. N. B. 26. G. 

8o the defendant may appear by attorney, tho' the ſheriff re- 
turns, non eft inventus. 1 Rol. 289. J. 20. 

80, if error be aſſigned, that the plaintiff is dead; and an at- 
torney appears in his name, and pleads, that he is alive; it is 
good, tho? it be found that he was dead. R. Ray. 59. 1 Sid. 93. 

80, upon an indictment for a treſpaſs or extortion, the de- 
ſendant, ex gratia, may appear by attorney. 1 Rel. 289. J. 10. 

Or, for other miſdemeanor, 1 Lev, 146. 


(B. 6.) In what Caſes not. 


But in any caſe, where the party ſtands in contempt, the 
court will not admit him by attorney, but oblige him to appear in 

rlon. | | 

As if he comes in by a ceps corpus upon an exigent, F. NM. 
B. 26. E. 

Or be outlawed. 2 Cro. 462. R. 2 Cro. 616. X. 
Carth, 7. 

But now by the /. 4 & 5 V. & A. 18. In outlawry, except 
for treaſon or felony, the defendant may appear, and reverſe it by 
attorneys f 

So upon an attachment after a return of a reſcous, he ſhall not 
make an attorney. F. M. B. 26. H. 

So if the defendant comes in upon a cepi corpur, he ſhall not 
make an attorney, till plea pleaded. F. N. B. 26. E. 

So in a guem redditum reddit he ſhall not make an attorney 
till plea, without aſſent. F. NM. B. 26. LI. X. Cont. 
32 H. 6. 22, 3. ä 

80 in a writ of right, the court will not admit the tenant by 
attorney, without a writ de attornato faciends, or that the tenant 
acknowledge him to be his attorney upon record before ſome juſ- 
tice, and the juſtices record the warrant. F. NM. B. 26. D. 

Nor in writ by covin between the parties, or a writ of entry in 
de pot. Bid. 


8o in a præmunire, he ſhall not be admitted without writ. 


F. M B. 26. M. But Semb. cont. by the f. 7 R. 2. 14. Vide 
Ante (B. 5.) 3 
5 Nor a vouchee to a ſequatur ſub ſus periculo. F. N. 

27. D. 

90 in an appeal of murder, the plaintiff cannot appear by at- 
torney, before he has counted. R. 1 Sal. 64, 62. Carth. 5 5. 

Nor can proceed by attorney after appearance, where battle is 
waged, 1 Sal. 62. 

So the defendant in an appeal of mayhem ſhall not make an 
attorney. F. NM. B. 27. F. 

But 
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But if the plaintiff in an appeal be preſent in perſon, and lis 
count ſays, per attornatum, it may be ſtruck out before Klin 
1 Sal. 64. 8 

So where the preſence of the party is neceſſary, he cannot ap- 
pear by attorney: As in an appeal of mayhem, the plaintiff cannot 
appear by attorney; for the defendant may demand oyer of the 
mayhem. R. 2 Inſt. 313. 

So a retraxit cannot be by attorney; for it is a contempt to the 
court, which is perſonal, R. 8 Co. 58. a, 6. 1 Rol. 365. 

So after a capias ad computandum awarded, he ſhall not make an 
attorney. F. N. B. 26. N. 

So miſnomer mult be pleaded in perſon. F. N. B. 27. 4, 
Vide Abatement, (I. 17.) 

So in a guid juris clamat, or per que ſervitia, he ſhall not make 
an attorney till plea ; for he ought to attorn in perſon, F. N. 
B. 26. L. I Rol. 219. J. 5, 7. Dub. 32 H. 6. 22, 3. 

So a diſſeiſor in an aſſiſe cannot appear by attorney; for he is 
not 3 the /. 12 Ed. 2. 1. 1 Rol. 288. E. Vide Aſi, 
(B. 15. 

So an ideot cannot ſue, or defend by attorney, but ought to be 
in perſon. F. N. B. 27. G. 2 Sand. 335, 6. 

90 an infant cannot ſue by attorney, but by guardian, or prochien 
amy. F. N. B. 27. H. Vide in Pleader, (2 C. 1.) 

90 an infant cannot defend by attorney, but by guardian. F. 
N. B. 27 H. [ide Pleader, (2 C. 2.) 

If a man appears by attorney, where by reaſon of a contempt, 
Sc. he ought to appear in perſon, it is not error; for the court 
may diſpenſe with a contempt to themſelves. 8 Co. 58. b. 

80 in a caſe of extremity, the court may connive at it. 
2 Cro. 462. 

And now by the ,. 4 & 5 V. & M. 18. In alt caſes, except 
treaſon and felony, the defendant may appear to reverſe an out- 
lawry by attorney, without putting in ſpecial bail, unlefs where 
required by the court. | 

So if the court admit a man as an attorney, who is no attor- 
ney; it is not error. R. 2 Cro. 521. 

ut if a man, who is not capable, as an infant, ideot, Cc. 
appear by attorney, it is error. Vide in Pleader, (2 C. 1.) 
So if a man enter a retraxit by attorney. R. 8 Co. 58.6. 


(B. 7.) Warrant of Attorney. 


An attorney, who appears ought to have a lawful warrant. 

And therefore, if the name of the party who makes the attor- 
ney, be miſtaken, the warrant is not good: As Alicia for Ela: 
beth, for it is not any warrant for Elizabeth, R. Dy. 105. 

So if the name of the other party be omitted or miſtaken. 

So if in a ſuit by an executor, &c. A. pouit laco ſus ſuch an one 
his attorney againſt B. without naming- him executor, it is not 
ſufficient, Jb. 1 Rel. 289. J. 25. A 
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do if the attorney's name be omitted. R. Dy. 93. b. 1 Rol. 289. 
. 30. 7 

dr his Chriſtian name. R. 1 Ref. 289. J. 35. X. 
I Kol. 336, 381. 

So if the warrant of attorney for the tenant in a common re- 
covery be dated after the judgment, it is not good. 1 Rel. 290. 
. 28. | 
80 a warrant of attorney for the principal, is not ſufficient for 
the bail, in a ſcire factas againſt him; for they are diſtinct ſuits. 
R. Sal. 603» 

[So attorney cannot appear for tenant in poſſeſſion by order of 
the landlord, Barnes 39. ] 

But it is ſufficient that the authority to the attorney be given by 
writing upon the proceſs, that ſuch an one ſhall be his attorney. 
1 Sid, 31. | | 

And 5 the attorney appears, the court does not inquire, whe- 
ther he had a good authority. 1 Sal. 86. - 

And if he be ſufficient, does not ſet aſide the judgment, tho' 
entred without warrant. 1 Sal. 88. | 

Otherwiſe, if the attorney is not reſponſible. Hid. 
So a miſpriſion in a warrant of attorney {hall be amended, 
Vide Amendment, (E. 1, 2.) | 

So default of it ſhall be aided after verdict by /,. 18 Elia. 14. 
Vide Amendment (E. 1, 2.) | 

If the defendant, being arreſted, indorſe upon the proceſs, that 
A. ſhall be his attorney; he need not accept it. R. Sid. 31. 

So appearance by an attorney mult be entred upon record. 

But it is ſuſhcient to ſay, that A. venit per B. C. attornatum 
ſuum. | 

So if it be, that A preſens hic in curia per B. attornatum ſuum, 
it will be well. 1 Leo. 9. 


By the f. 18 H. 6. 9. An attorney ſhall enter his warrant on (B. 8.) 
tecord in all actions, where a capias and exigent lies, the — he 
lame term the exigent is awarded, or before, on pain of 40s. to tied or filed. 


the king, | 

By the . 32 H. 8. 30. He ſhall deliver his warrant to be 
entred on record in all ſuits, the ſame term the iſſue is entred, or 
before, on pain of 10 J. and impriſonment at the diſcretion of the 
juſtices, 

. the iſſue be upon nul tiel record, it is within the fat, 

J. 180. a. ä 

By the ff. 18 El. 14. He ſhall deliver it to be entred or 
filed, &c, | 

Yet in actions where an imparlance is allowed, or there is 
judgment by mil dicit, or non ſum informatus, it is ſufficient, if the 
warrant of attorney be entred, when judgment is given. R. 
3 Rel. 186, Vide Amendment, (E. 2.) 

So in dower where the grand cape is returnable the next term, 
and there is judgment upon it, it is ſufficient, if it be entred in 
luch 2d term. 2 Rel. 186, ; 

Vor. I, 8s (If 
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lf the warrant is of any term pendente lite, it is ſufficient, 
Neke v. Caldecot, T. 8 C. Str. 520. Henriques v. Dutch Wy. 
India Company, T. 2 CG. 2. Sir. 807. Ld. Raym. 1532. 
* Doug. 115.* | 

- So for avoiding of error, it is ſufficient if the warrant be entred 
before judgment, or before a writ of error ſued. Dy. 180. «, 
1 Rel. 290. J. 5. : | 

If filed before final judgment. R. F. g. 191. 

Or after error brought, if the writ of error be afterwards 
delayed. R. Dy. 180. a. 225. a. 1 Rol. 290. J. 10, 15. R, 
1 Brownl. 46. | 

And it is ſufficient that the warrant be filed, tho” it be not en- 
tred; and that is the uſual courſe, Per Dodd. 1 Rol. 408. 

So it is ſufficient - that the warrant be filed in any term, 
tho' it be not of the term in which it ought to have been. R. 
-2 Cro. 277. | 

So if the plaintiff brings error, and aſſigns default of warrant 
of attorney in ſuch a term, and it be certified that there is none; 
and afterwards there are two ſcire facias's and nichil returned, and 
the roll marked for reverſal, before the reverſal entred, there may 
be another certiorari. R. 2 Cro. 277. 1 Bul. 21. 

[On affidavit and certificate from Ireland, that there is 
no warrant of attorney, the court will not ſet afide that aſſignment 
of errors, but fend a certiorari, Alcock v. Carter, H. 9 6. 
Str. $45] ; 

By the f. 4 & 5 Ann. 16. The plaintiff's or demandant's at- 
torney ſhall file his warrant of attorney with the proper officer the 
"ame term he declares ; and the attorney for the defendant or te- 
nant the ſame term he appears, under the penalties inflicted on 

attornies by any former law, | 

In a ſcire facias the warrant of attorney ought to be entred at | 


the return of the ſcire faciat. Sal. 603, 
But a judgment ſhall be good, if it be entred by the plaintif 
at any time before the defendant pleads. R. 2 ed. Ca. 77. 
By the common law, the default of a warrant of attorney, or a 
miſpriſion in it, was error; but the miſpriſion ſhall be now amend- 
ed, and the default of a warrant after verdict thall be aided. Vid: 
Amendment, (E. 1, 2.) ' 


S 


* 


(B. 9.) How long his Authority continues, 
If an attorney be retained, his authority continues till the ent 


of the cauſe, or a countermand. 1 Rol. 291. J. 25. 
And no other cay intermeddle without his conſent or death, 
2 Rel. . 456. ; : ' | , E 


And his authority cannot be csuntermanded without a rule cf 

court, or the order of a judge or prothonotary, and no- 

. - ,  tice-to- the other party or his attorney. Comp!, Att. 292. \ 
8 Doug. 217. 1 2. . ; 

a 3 JE *And 0 


AT TORN E F. 

And payment by defendant to plaintiff's attorney privately 
countermanded without rule af court, is good. 1 Black. 
Rep. 88 

„For payment to the attorney is payment to the principal. 
Doug. 624.* | | x 

*But the attorney muſt have had a real authority from the 
plaintiff: for if A. be indebted to B. and pay ſuch ae to the at- 
torney of a perſon ſuing A. in B's. name, but without his autho- 
rity, A. muſt pay B. again, and As. remedy is againſt the attor- 
ney, tho ſuch attorney conceived he was acting under the real 
authority of B. 1 Term Rep. 62.“ | 

And the attorney himſelf, after he accepts the warrant, or takes 
vpon him to appear for any perſon, cannot afterwards refuſe to 
be his attorney. R. 1 Sid. 31. Str. 693.“ 


So if he has a ſpecial authority for a time certain, which ex- - 


pires before the cauſe determines, he continues attorney. 


1 Rol. 291. J. 25. 

So if a plea in C. B. be removed upon a demand of conu- 
zance, the attorney continues his attorney in the franchiſe. R. 
1 Rol. 290. J. 45. 

So if after conuzance granted it be remanded, the ſame at- 
torney continues. 1 Rel. 290. J. 48. *2 Ld. Raym. 896. B. 
R, H. 131.“ 

50 if a judgment in C. B. be reverſed in B. R. for error in the 
proceſs, and it be proceeded upon there on the original, the at- 
torney in C. B. continues attorney in B. R. 1 Kol. 290. 
J. 80. | 
So at the day given for wager of law, the attorney may plead a 
releaſe puis darrein continuance ; for though he ought to make his 
law in perſon, the authority of the attorney continues. 1 Rol. 291. 
. 5. 
85 the plaintiff may enter a remitti? dampna by attorney, and it 
need not be in proprid perſond. 1 Sal. 89. *2 Ld. Raym. 1142.* 


(B. 10.) When it determines. 


But the authority of an attorney determines by the judgment. 
2 Infl. 378. 1 Rol. 291. J. 10. 

And therefore, after judgment he cannot releaſe damages. 
1 Rel. 291. J. 10. Cont. 1 Sal. 89. 3 

Or acknowledge accord by the defendant with the plaintiff, 
i Rol. 291. J. 15. 

Yet after judgment, the attorney may ſue execution within the 
year, without a new warrant. 2 nf. 378. 

And if he ſue execution within the year, he may proſecute it 
aſter the year. 2 /. 378. 

So he may ſue a /cire facias againſt bail. 1 Sal. 89. 

Tho' after the ſcire facias returned, there ought to be a new 
warrant of attorney; for it is a new action. R. 1 Sal. 89. 

8o after judgment he may acknowledge ſatisfaction upon re- 


cord, on receipt of the money. 1 Rel. 291. J. 17. 1 Re. 366, 
88 2 80 
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ATTORNEY x. 
So though he receives nothing. 1 Rl. 291. J. 20. Cot, 


per Cole 1 Rol. 366. but Dad. and the Clerks accord. 1 Rol. 367, 


(B. 11.) When he ſhall be removed. 


So the party, with the licence of the court, may diſcharge his 
attorney. Pr. Reg. 2, 4. 5 
But if the plaintiff after judgment receives the money, and 
gives a warrant to an attorney to acknowledge ſatisfaction, but be. 
fore ſatisfaction acknowledged revokes his warrant; the court 
on — ſuffer proceſs upon the judgment, without their licence, 
y. 69. | 
So if the defendant gives a warrant for appearance, he cannot 
revoke his warrant till appearance. Sti. Pr. Reg. 2. 
{He ſhall not be removed till his coſts are paid. Barnes 40. 


(B. 12.) New Attorney made. 


By the ft. 4 F. 8. 18. If an attorney die, or be removed, the 
juſtices ſhall make another in his place. | 


gz. 13.) What will be a Contempt to the Court. 


An attorney being an officer of the court, if he attempts any 
thing which he cannot, or ought not to do, it will be a contempt 
to the court, for which an attachment ſhall go againſt him. Vid. 
Poſt, (B. 4, 15.) 

So an attachment lies againſt any one, who abuſes, or does not 
pay obedience to the proceſs, or injunction of the court. Vid. 
1 Chancery, (D. 3.) 

5 if he miſbehave himſelf in the view of the court. Vide Leet, 
=O | 

| So 7 he practice fraud or vexation to another under colour of a 

legal procedure: As if he make a leaſe to A. of the lands of B. 

and afterwards procures A. to bring an ejectment againſt the ca- 

ſual ejector. Sav. 31. Vid. Attachment.“ 

80 arreſting a party while attending an arbitrator under a rule 


of court. 2 Bl. Rep. 1110.“ | 
(B. 14.) What Things an Attorney ought not to do. 
By the ff. 4 H. 4. 18. Attornies ſhall be ſworn to make no 


ſuit in a foreign country. | | 
By the ,. W. 1. 3 Ed. 1. 29. No ſerjeant, counter, nor any 
ther, (which extends to attornies, clerks in court, and others, 
2 Lift. 224,) ſhall do any manner of deceipt, &c. or conſent to 
do it, to beguile the court; and if he be thereof attaintcd, 
he ſhall be impriſoned for a year and a day, and if the tret- 
paſs demand a greater puniſhment, it ſhall be at the king's plea- 
n 
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And therefore, if an attorney by an habere facias ſeiſinam, which 


falſely recites a recovery, where there never was any, gains the 

ſſeſſion of the land, and ouſts another of his freehold, this is a 
deceipt and colluſion within this ſtatute, 2 Inf. 215. 

So if he bring a precipe quod reddat againſt A. whom he knows 
to have nothing in the land, with intent to gain the poſſeſſion 
againſt the terretenant. Hid. 

So if a priſoner in the compter makes an obligation for 20 J. to 
A. and procures a ſuit upon it in C. B. by which upon an habeas 
grpus he may be removed to the Fleet; the attorney privy to this 
does a deceipt within this ſtatute. Bid. 

So if he deliver a declaration in ejectment to a man 
who feigns himſelf tenant, and ſo obtains pofieſhon. Mod. 
G. 16. 

So it is a deceipt, if an attorney takes out a capias without 
filing an original, 2 Inf. 215, Cro. Car. 74. 

if he knowingly plead a falſe plea. 2 Inf. 215. (a) 

If he raze a record. Hob. g. 

If he procure an attorney to confeſs an action for the other 
party. D. Hab. . 

If he falſify or forge a writ. Cro. Car. 74. 

If he appear and ſuffer judgment by default, without any au- 
thority. 2 Cro. 694. 

So if an attorney at the day when a trial is appoint- 
ed at bar, will not put in the writ, he ſhall be committed. 
4 Med. 367. | 

If he aſſign infancy for error, when the man was thirty years 
of age. 1 Mod. 41. Sal. 516. 

If he diſcontinue an action in C. B. after a plea in B. R. of 
the aCtion there depending. 1 Med. 41. 

If he plead a fact which he knows to be falſe. Sal. 515. 

So an attorney ought not to proſecute an action to be paid in 
groſs ; for that will be champerty. Per Heb. 117. 

So if he be attorney for the plaintiff, and acts as clerk for 
3 defendant in the ſtar-chamber, he will be an ambidexter. 
14. N 

So in B. R. Cont. Lit, 14. 

By the /. 3 Fac. 7. If an attorney or ſolicitor willingly delay 
his client's cauſe for gain, or demand by his bill other monies 
than were diſburſed, the party grieved ſhall have an action, and 
recover his coſts and treble damages, and the defendant 
ſhall be diſcharged from being an attorney, or ſolicitor any 
more, n 
And upon this an information lies for extortion. 1 Mod. 5. 
Dub. 1 Sid. 434. 

But an action upon the caſe does not lie againſt an attorney, 
for being attorney or ſolicitor in a cauſe, where he knew there was 
no cauſe of action. R. 1 Mad. 209. 


(a) Note; yet it is the practice every day to do this, and no notice is 
laken of it. 
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[If an attorney has papers of his client's, which may tend tg 
convict him of forgery, and is ſerved with ſubpœna with a duce; 
tecum of theſe papers, to appear before a grand jury, he ought 
not to appear and produce them, but immediately to deliver them 
up to his client. Rev v. Dixen, P. 5 G. 3. 3 B. M. 168). 

[Ought not to take affidavits in a cauſe wherein he is attorney. 
Barnes 192.] 


(B. 15.) How the Miſdemeanor of an Attorney ſhall be puniſhed, 


By the „t. 4 H. 4. 18. If an attorney be notoriouſly found in de. 
fault of record or otherwiſe, he ſhall forſwear the court, and ne. 
yer after be received in any court of the king. 

And therefore, where an attorney ſued out a cepias without an 
original, he was ſtruck out of the roll, and ſworn, that he be not 
an attorney in any of the king's courts. 20 H. 6. 37. 4. 
2 Inſt. 215. Cv. Car. 74. Lit. 46. 4 Inft. 101. | 

So an attorney, who gave names to the ſheriff to be returned 
upon a jury, was caſt over the bar. Mo, 882. 1 Brouml. 44. 

So where an attorney forges a capiac. Cro. Car. 74. | 

Or permits another attorney, who was ſtruck out of the roll, to 
practiſe in his name. Sti. Pr. Reg. 3. 

Or enters a judgment contrary to the rule of the court, 
Bid. | 

So if an attorney eraze an eſſoign, Sc. out of the roll, he ſhall 
be committed. 4 Lait. 100. | 

Or falhfy a writ, Sc. 4 . 101. 

If he takes money of his client, and afterwards wholly refuſes 
to intermeddle with his buſineſs, he ſhall be ſtruck out of the roll, 
Mod. Ca, 187. | 

If he refuſe a re-delivery of writings entruſted to his peruſal, 
tho' ſome concern himſelf principally, he ſhall be obliged to rede- 
liver them. X. Skin. 1, | 

Or which were delivered to him by the order of another perſon, 
R. 2 Mod. Ca, 340. 

*So where they are entruſted to his care, and he gives a re- 
ceipt for them to redeliver them on demand, Str. 621.* 

But if he deliver them to his own client, from whom he re- 
ceived them, to make an aſſignment, the other party cannot call 
upon him for them. Str. 547.“ | | 

But an attorney has a lien on his client's deeds, papers or mo- 
ney, for his bill. Doug. 104, 105, 238.* = 

*And may obtain an order to ſtop his .client from receiving 
money recovered in a ſuit in which he was employed for him, ti 
his bill be paid. Id. 238.% 

And the court will entertain a ſummary juriſdiction over an 
attorney of the court, in obliging him to deliver up deeds, &c. on 
ſatisfaction of his len, tho' they came into his hands as ſteward of 
a court, and receiver of rents. 3 Term Rep. 275.“ 

But if it appear that a third perſon is intereſted in the 
deeds, &c. the court will take a ſecurity from the perſon to "_ 

0 | , 7 
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are delivered, to produce them on demand for the inſpection 

of ſuch third perſon. Id. ibid.* | | ry 

If a man does a thing, which deſerves his being ſtruck out of 
the roll, it may be examined and determined in a ſummary way, 
Per Holt, Mod. Ca. 187. | 

So an action upon the caſe lies againſt an attorney, if another 
receives damage by his male practice, tho' he was puniſhed for it. 
4 Inft. 102. in marg. 

As if he ſign a judgment before the rules expire, whereby 
the defendant cannot move in arreſt of judgment. Dub. 


Ray. 194. 

if he fac an habere fac ſeiſinam, or other execution againſt him, 
againſt whom no recovery appears on record. 4 ft. 102, 

If he appear, or plead, without warrant. Pr. Reg. 7. 

If he deliver an obligation, intruſted with him to be ſued, ta 
the obligor. R. Lat. 124. 

And tho' the obligation was to ſeveral, he who delivers 
it to the attorney to be ſued, may have the aCtion for it alone. 


Did. 
So the court will compel an attorney, upon motion, to do what 


he ought: As to deliver writings which he had as attorney. 


1 Sal. 87. upon payment of all due to him. 


8o upon payment of all due in the cafe for which they were. 


delivered; for if the writings were delivered for a ſpecial pur- 
poſe, he ſhall not detain them for another demand. 2 Iod. 
Ga. 306. 

So in an action by an attorney for fees in the ſame court, the 
court refers his bill to be taxed, upon bringing the money into 


court, 
So if any part of the demand be for fees in the ſame court. 


1 Sal. 89. 
Otherwiſe in an action for fees in another court, or by the ex- 


ecutor of an attorney. Bid. 


So the court will award an attachment againſt him for male 


Sti. Pr. Reg. 2. 


and fraudulent practice. 
Sti. Pr. Reg. 2. 


And he ſhall pay coſts thereupon. 

Or ſhall be committed. 871. Pr. Reg. 3. | 

But an attachment ſhall not be granted before a day allowed for 
cauſe, Mod. Ca. 16. 

By the /. 12 G. 29. if any, convicted of forgery, perjury, 
ſubornation, or common barretry, act as an attorney, ſollicitor, 
or agent in any court, Qc. the judges on complaint, or informa- 
tion, ſhall examine it in a ſummary way, and if it appear, &c. 
ſhall cauſe him to be tranſported, as felons are. 


If an 9 in an inferior court uſe contemptuous words in 


Bid. 1 I. 


court, he may be ſuſpended. 1 Vent. 331. 
And ſhall not be reſtored, till ſubmiſſion. 
Rep. 222.* | 
[If an attorney for the plaintiff does not produce his client on 
ſummons from a judge, the court, on affidavit that no ſuch man 
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as plaintiff can be found will order the attorney to 
—— v. Kirby, M. 7 G. St. 402.) 4 90 rs 

[The court will not order plaintiff's attorney to produce hig 
client, 8 in a gui tam action. Braceby v. Dalton. T. 12 6. 
Str. 705. | 

[By 12 G. 2, . ff 9. if an attorney commences ſuits while 
a priſoner, he ſhall be ſtruck off the roll and the proceedings void, 
and any other permitting him to act in his name ſhall be ſtruck 
off the roll. ] 

[But he may carry on ſuits commenced before his confinement.) 

[Attorney in priſon bringing action on bail-bond given aſter his 
impriſonment, on an aclion in which he was attorney before, i; 
not within this ſtatute, for it is only a continuance, Neither iz 
defending ſuits within it. Barnes 46, 263,] 

[If one takes affidavit of cauſe of action as an officer, and then 
acts as attorney for plaintiff, it is no ground for attachment. Had 
he acted as judge it would be ground for information. Dodd v. 
Adeack, H. 9 G. 2. B. R. H. 211.) 

[The court will not bail an attorney committed the day before 
for a groſs contempt extorting a bill of ſale from one in cuſtody) 
tho he proſecutor conſents, for the commitment is to be con- 
ſidered as a puniſhment. Farrel's Caſe M. 12 G. 2. Andr. 298.] 

The court will not grant an information againſt an under-ſhe- 
riff for practiſing an attorney, unleſs the particular acts he did are 
ſet forth. Rex v. Bull, P. 18 G. 2, Will. 93.] 

If attorney makes an affidavit unneceſſarily long, the court will 
order the coſts of it to come out of his own pocket, In Conc. ex 
parte Smith, H. 1742. 1 Athkyns 139.] | 

80 attorney, as well as his client, ſhall pay coſts, if he join 
in an afhdavit to ſupport a frivolous complaint, and make reſent- 
ful declarations, which ſhew him to be perſonally active in it, 
2 Bur. 654.* 

[If the clerk in a commiſſion of bankrupt does not attend, tho 
ſerved with /ubpzna, on indictment againſt the bankrupt for con- 
cealment, whereby he is acquitted ; yet the chancellor will not 
interfere on petition, but leave the party to his remedy at law, 
Ex parte Holliday, T. 1742. 1 Atkyns 209.] 

CA bill for agency cannot be taxed, Annon, P. 23 G. 2. 
1 Wilf. 266.] | | 

[If attorney does not charge defendant in execution, (which 
when he ſurrenders in diſcharge of bail after judgment, ſhould 
þe done the next term after ſurrender) whereby he is ſuperſeded, 
action for damages lies againſt attorney. Rrſſel v. Palmer, H. 
7 G. 3. 2 Wi, 328.) a 

[But the court will not proceed againſt him in a ſummary 
way, unleſs in caſes of groſs negligence, ignorance, or blame- 
able intention. 4 B. M. 2060. 2 Bl. Rep. 780.* 

[If attorney prevails on a man to become bail for his client, 
by verbal promiſe to fave him harmleſs, and he is ſued to execy- 
tion on the bail-bond, yet the court will not interfere in a ſum- 
mary way, but leave bail to his action. Beal v. Lang/lef, 
H. 8 C. 3. 2 Wilſ. 371.) | 7 
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[If attorney does wrong in an inferior court, or any where, gua- = 


tenus attorney, the court will interfere. Evans v. P 
8G. 3. 2 Will. 382.) 


[If he knows a caſe to be out of the juriſdiction of an inferior 


court, or goes beyond and out of the bounds of his duty as an 
attorney, he may be guilty as a treſpaſſer. Goodwin v. Gibbons, 
7. 7 G. 3. 4 B. M. 2108.] 

[If attorney ſues out an illegal Ca. Sa. and cauſes defendant to 
be impriſoned thereupon, (as, againſt an adminiſtrator not guilty 
of devaſtavit) treſspaſs vi & armis lies againſt the attorney and 
his chent, Barker v. Braham, H. 13 G. 3. 3 Wilf. 368.) 

[If attorney joins in affidavit with his client, to obtain an in- 
formation againſt a juſtice of peace, and declares he will lay him 
by the heels, if it coſts him 100 J. and the complaint appears 
frivolous and vexatious, the court will order coſts to be paid by 
both. Rex v. Fielding, M. 32 G. 2. 2 B. M. 654.] 

Attorney plends two judgments fraudulently, without defen- 
dant's privity, he ſhall pay coſts to plaintiff and defendant, 
Barnes 358. ]. 

Attorney in the country is anſwerable for the miſtakes of his 
agent in town, Barnes 37. 

[Attorney is not puniſhable for letting judgment go for a juſt 
debt, tho' he has orders to plead. Barnes 38.] 


[If there are many blunders in capias, he ſhall pay coſts on 


both ſides, Barnes 411. ] 

[If attorney puts in bail in a wrong court, whereby defendant's 
ſurety in bail-bond becomes liable, he ſhall reimburſe the bail 
but not if he neyer practiſed in that court where action brought, 
Barnes 47.} 

[In ejectment, rule to defend for two-thirds, and judgment 


for the reſt: general judgment ſigned, and poſſeſſion taken; part 


reſtored; but goods removed from tenant's houſe, and ſome not 
brought back. Goods ſhall be reſtored by affidavit, poſſeſſion of 
two-thirds, and attorney pay coſts of application. Barnes 191.] 
(If an attorney, to favour his ſon (filazer of S.) takes out 7e/a- 
tum ca. from S. to K. inſtead of XK. where it ought, proceed- 
ings ſhall be ſet aſide, with coſts againſt attorney. Barnes 419.] 


(B. 16.) What Privileges an Attorney ſhall have. 


[His privilege of exemption from offices, is the privilege of 
the court to which he belongs. Mayor of Norwich v. Berry, T. 
7G. 3. 4 B. M. a10ge] © 

Attorney, in reſpect of his attendance at the court, cannot be 
preſſed for a ſoldier. R. Cro. Car. 11. OF. Br. 164, 174, 176. 

[He ſhall have writ of privilege not to ſerve in the trained 
bands of London. Barnes 42.] 

[An attorney.in London is exempted from ſerving in the militia, 
either by himſelf or deputy, Z£vingfon's Caſe, MH. 14 G. 2. 
Str. 1143] © E304 

| | *But 
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*But under the new militia acts, 30 G. 2. & 2 G. 3. c. 20. 
an attorney 1s not entitled to a writ of privilege, it not being un- 
der theſe acts a perſonal ſervice, except in the exempted places 
but a charge on property; the party having the liberty to one. 
mute the ſervice by the payment of 10/. Vide 2 Bl. Rep, 1123 
where this ſubject is diſcuſſed at length.* f 

Nor, ſhall be made conſtable. Cro. Car. 389, 585. Noy 112. 
OF. Br. 160. 162. Dong. 538.* 4 

Tho? there be a cuſtom, that every inhabitant ſhall be choſen 
in his turn. R. Cro. Gar. 389. | 

Nor, ſhall be elected to any other office, againſt his will, 
Cro. Car. 11, 585. 'S 

As to the office of overſeer of the poor. Off Br. 162. 
Or, churchwarden. R. 2 Rol. 272. J. 15. 

To any office within a borough. OF. Br. 166, 174. 
IHe is exempt from ſerving ſheriff of a corporation, tho' a 
corporator and reſident, before and when admitted attorney, 
4 B. M. 2109. t BI. Rep. 636.“ | 

So he ſhall not be choſen collector of the lord's rent within a 
manor, where it is copyhold ; tho' it be part of his tenure, R. 

1 Vent. 16. 29. Ray. 179. | 

So he ſhall not be amerced for not doing his ſuit at the lord's 
court, when his attendance at Weſtminſter is required. Pe 
Keeling, 1 Vent, 29. | 

So he ſhall not be obliged to do watch and ward. Of Br. 17;. 
Cont, per Jones ;, for he may do it by deputy. 2 Rl. 272. J. 25. 

Nor ſhall he be bound to obey a ſulpœna with a duces tecum of 
papers belonging to his client, in order to give evidence to a 
grand jury, to prove his client guilty of having forged them, 
3 Bur . 1688.* 

So an attorney in B. R. or C. B. may practice in any inferior 
court, unleſs he be excluded by act of parliament. R. 1 Sid. 410, 

Tho' there be an uſage to exclude all, not allowed by the 
ſteward. Semb. 1 Sid. 410. 1 Vent. 11. 

So he may be bail, if he juſtifies. 2 Mod. Ca. 338. 

But if objected to, he cannot juſtify, Doug. 466.* 

Nor can the clerk to defendant's attorney. Id. 467.“ 

Nor can an attorney be leſſee in ejectment. Id. Mid.“ 

And theſe privileges extend to attornies of B. R. as well as 
C. B. Semb. 1 Rol. 3. 1 Vent. 1, Cro Car. 11. Cont. Ney 113. 
Acc. Pr. Reg. 6. 

So, to attornies at large. 1 Vent. 1. 

And if an attorney be denied his privilege, he may have a writ 
of privilege. C. Car. 11. 1 Sand. 67. 

[His privileges (on a writ of privilege) ſhall not be diſcuſſed on 
aſhdavitss Barnes 37.] | 

And the writ of privilege for a ſuit ſhall have in it a ſuprrſe- 
dens. R. Dy. 287. as 

And no precedendo ſhall be afterwards granted, as it may, 
where the privilege was only in reſpect of a priority of ſuit, 
Dy. 28 T» as 80, 
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80, if he be refuſed to practice in a court, where de jure he 
may, he ſhall have an action upon the caſe. R. 1 Sid. 410. 

But by a rule, Mich. 1654. an attorney ſhall not be allowed his 

, if he has not attended his buſineſs for a year, except 

where he is hindred by ſickneſs. Vide Rules and Orders of C. B. 4. 

80 an attorney has a privilege, not to be examined againſt his 
will to any facts he may have come to the knowledge of, by the 
confidence repoſed in him by his client.“ | 

*But he is not privileged from giving evidence of collateral 
fats ; therefore he may be obliged to prove his client having 
ſworn and ſigned an anſwer in chancery, on which the latter is 
indicted for perjury. Cop. 846.% 

8o, attorney for defendant may be compelled to prove an agree- 
ment atteſted by him, on which the plaintiff brought his cject- 
ment. 14. Bid. 


So he has a privilege to be ſued only in the court, where he is (B. 17.) 
an attorney. | . lege of fit, 

*But where he lies by for a long time, he waves his pri- 
rilege. 1 Bl. Rep. 231.* ; 

And he ought alſo to ſue in the ſame court. 1 Mad. 118. 

He ſhall have privilege in a ſuit in an inferior court under 510. 
Dy. 287. a. in marg. 

In a ſuit by qui tam, &c. R. 3 Lev, 398. Lit. 196. 
1 Sal. 30, 543, Skin. 549. 

[If attorney is plaintiff, wherever he lays the venue it fhall not 
be changed. D. per Chapple, . Barnes 428.] 

{If he ſues in perſon, he may lay his action, (even in afſault) 
in Middleſex, Barnes 479, 487.] 

[The action ſhall be retained in Middleſex, tho the attachment 
was not a 7e/tatum out of Middleſex. Barnes 492. ] 

Attorney ſued, may change the venue from any place to Mid- 
dleſex. Migley v. Morgan, T. 9 G. 2. Str. 1049. B. R. 
H. 285. Holliday v. Burgeſs, P. 12 G. 2. Andr. 381.] 

Un C. B. he cannot. Barnes 482.] 

[He may keep the venue in Middleſex when plaintiff, but not 
change it thither when defendant. This has been long the rule 
in C. B. and is now ſo ſettled in B. R. alſo. Pope v. Redfearne, 
H. G. 3. 4 B. M. 2027.) 

[May change the venue to the county of which he is clerk of 
aſſiſe. Barnet 489.] | 
And if he ſyes and lays the action in Middliſae, the venue 
ſhall not be changed, tho' the cauſe of action ariſes in another 
county; for his attendance is required at Weſtminſter. 2 Vent. 47. 

Otherwiſe, if he waives M:ddl:ex, and lays the action in 
Lindon, or elſewhere. Did. | | 

If an attorney ſue an attorney of another court, or a ſcholar of 
Oxford, &c. the, defendant ſhall not have his privilege, Co. 


El, 190. Dy. 287, a. in marg. *2 Bl. Rep. 1325.* x 
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[If plaintiff and defendant are both attornies, proceeding is by 
bill, not by attachment. Ratcliffe v. Befley, M. 14 G. 2. 
Str. 1141+] | | | 

Uf attorneyof B. R. ſues attorney of C. B. who pleads privilege 
the court will not determine on motion whether privilege takes 
away privilege. Hetherington v. Lowth, T. 3 G. 2. Str, 837.] 

So if an attorney be ſued, he need not find ſpecial bail, 
i Vent, 1. 1 Med. 10. | 

®But this js confined to the caſe of an attorney, ſued in the 
court of which he is an attorney; for if an attorney of C. B. be 
arreſted in B. R. he muſt find ſpecial bail, and plead his pri. 
vilege. Str. 864. Lord Raym. 1567. Vid. 2 Bl. Rep. 1085,* 

So, if an attorney in C. B. be ſued in B. R. by which he is 
ſuppoſed to be in ciſtod mar”, yet he may plead his privilege be- 
fore he has allowed the juriſdiction of B. R. for his being 
in cuſtod mar is by conſtraint. R. 5 Mod. 310. 1 Sal. 1. 

[Attorney of C. B. actually in cuſtody of the marſhal of B. R. 
ſhall not be ſuffered to plead his privilege. Windmill v. Cutting, 
T. 5 G. Str. 191.) | 

[Attorney of C. B. arreſted by /atitat, muſt ſue out his writ 
of privilege there, and plead it in B. R. Snee v. Humphrey, 
T. 24 & 25 G. 1. 1 Wil. 306.] 

[Attorney of B. R. arreſted by /atitat, ſhall be diſcharged on 
common bail. Motion of courſe. Wheeler's Caſe, H. 24 G. 2. 
1 Will. 298. 

[Attorney may be ſued in his court, for any ſum, however 
ſmall, notwithſtanding ſtatute for recovery of ſmall debts. Ibid, 
Barnes 159«] 

But he ſhall not have privilege, where the action is againſt 
him and his wife, Dy. 377. a. 1 Rol. 580. I. 45. Adm. Cre. 


I EJ. 537. Bro. Baron and Feme, 9. 


[ Nor, if he ſues in right of his wife, or joins with her in the 
action. Drew v. Roſe, T. 11G. 2 Ld. Raym. 1398.) 

Or, jointly againſt him, and other defendants. Per two 7. 
1 Vent. 298. 20 H. 6. 33. 4. Sal. 544. | 

Or by, or againſt him, as heir. Semb. per Fitz. Dy. 24. a. 


Cont. per two J. in marg. 


Or by, or againſt him, as executor, or adminiſtrator. R. 
Hob. 177. Cont. after verdict. Pr. Reg. 8. Cont. per two J. 
Dy. 24. a. in marg. Acc. 1 Broꝛunl. 47. R. Sav. 20. 
Or, where he has abſented himſelf from his practice for a long 


time. Per Glyn, Pr. Reg. * > | 
Or, if he be ſyed upon a cuſtomary action; as, upon the 
cuſtom of foreign attachment in London. R. 1 Sand, 68. Vide 


Attachment, (C.) ; 
Or, in a ſuit by the king; as, an indictment or information. 
3 Lev. 388. : | 
Or, where the king brings the action. Ibid, | 
Or, if ſued in the exchequer, as accomptant fo the king. R, 


Ed. 4. 53. b. 
9 4+ 33 (Pte 
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a of privilege as attorney in B. R. received, after appear- 
2 bail. Upron v. 8 T. 1722. Bunb. 113.] 

H attorney ſues by original, he waives his privilege. Hether- 
ingtan v. Lowth, T. 3 G. 2. Str. 837.) 

[He has no privilege, if he does not ſue by attachment, and de- 
clare in perſon. Barnes 479.] 

{If an attorney has left off practice, and is called ure, he 
ſhall not be allowed privilege. Mayyard's Caſe, H. 30 G. 2. in 
B. R. 2 Will. 232.) 

[He has not privilege againſt being ſued in the court of con- 
ſcience in London, Silk v. Rennet, M. 5 G. 3. 3 B. M. 1583.] 

Nor, in that of Weftminſter. Doug. 38 1.“ 

*But the juriſdiction of the county court of Middleſex does not 
extend to attornies. Doug. 381, 382.“ 

$50 he may waive his privilege, if he pleaſes. 1 Vent. Vide 
2 Vent. 47. | 
But not to delay the plaintiff by turning him round to ſue in 
another court. 2 Wilſ. 42.* 

Or, if he be ſued elſewhere he may plead it. Vide in Abate- 
ment, (D. 6.) 

But an action upon the caſe does not lie for ſuing him in ano- 
ther court, knowing that he had privilege. R. 1 Med. 209. 

If he waives his privilege, he cannot afterwards reſume it : 
and therefore, after iſſue, or plea in an action againſt him in an 
inferior court, he ſhall not have a writ of privilege. Dy. 287. a. 
in mag. 

Or, if a writ of privilege be awarded, a procedends ſhall go. 
Did. | | 
[lk a ſixty- clerk in chancery pleads privilege, it is not enough 
to alledge that he ſerves and intends to ſerve, &c, he muſt alledge 
that he is actually attendant on that duty. (Goldſmith v. Baynard, 
P. 4 G. 3. 2 Will. 288.] 


An attorney upon a retainer may have an aſmgſt for his fees. 
Lut. 31. 

So he may have an action upon the caſe upon aſſumpfit, where 
he ſolicits a cauſe in another court. Cro. E. 760. R. Hob. 67. 
1 Rel. 17 J. 15, 35. R. Cro. Car. 159, 194. Fon. 208. 

So, if a ſolicitor, or agent for another retain him, and promiſe 
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(B. 18.) 


For what 
cauſes he 
ſhall ſue. 


him his fees, an aſſumgpſit lies againſt the ſolicitor, or agent. 


KR. Skin, 217, 218. | 
So an attorney may have debt for his fees. Adm. 2 Cro. 520. 
So, where he is only a ſolicitor in another court. 2 Cx. 5 20. 

Cro, Car. 194. R. Cont. Mo. 366. : | 

And debt lies againſt the ſolicitor, or agent, who retained him. 

R. 2 Cro. 520, Dub. Cro. Car. 107. 2 Rol. 77. R. 1 Rel. 594. 

. 10. Cre. Car. 194. reports the ſame caſe cont. Al. 6 Acc. 

Yet debt lies againſt him for whom he was retained. R. 


I Rl, 593. J. 45. Cre. Car. 194. By 
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By the A. 3 fac: 7. all attornies, and ſollicitors, ſhall gire x 
bill of charges ſubſcribed with their hand and name, before they 
charge their clients with any fees, or charges. 

And to an action by an attorney, or ſollicitor, it may be pleaded, 
that he has not delivered ſuch a bill of charges, R. Ray. 245. 

But this ſtat. does not extend to an action by an attorney, upon 
a fpecial promiſe. R. Al. 4. 

Or, upon an inſimul computaſſent ; where it does not a to 
be for his fees . R. — 4 57. ws 

Nor, to an action for his fees, for removing a cauſe out of an 
inferior court by habeas corpus. R. Carth. 147. 

When an attorney ſhall have an action for words, Vide in 
Action upon the Caſe for Defamation, (D. 24.) 


If an attorney comences an action, the firſt proceſs ſhall be an 
attachment of privilege. Lt. 31. 
A declaration by an attorney ſhall be, in propria perſoi, 
2 Sand. 415. Lit. 343, 31. 


- 50, a declaration by a clerk of a prothonotary. Lut. 69. 


But if an attorney ſue by original, he ought to declare in 
common form, and not upon his privilege, R. 2 Lev. 39. 
1 Vent. 199. | 
| Yet it is but form, and cured upon a general demurrer. R. 


2 Lev. 39. | 


9 | 

And he may declare by bill, or upon original, at his election. 
K, 1 Vent. I99» 
- Toan action by an attorney for debt, or an indebitatus afſi 
Pro opere & labore, c. the defendant may plead, that no bill wa: 
delivered under his hand according to the ft. 3 Face 7. R. 1 Sal. 86, 
R. Ray. 245. 
| _ that is no plea upon an inſimul computaſſet. R. Sho. 48, 
1 Sal. 86. | 

Nor, to a ſpecial action upon the caſe. R. Al. 4. 1 Sal. 86, 

Nor, to an action by an attorney, for fees in an inferior court. 
K, Sho. 96. I Sal. 86. | 

And now if a bill for buſineſs done in an inferior court be 

taxed there, and an action brought for it in C. B. it cannot be 
taxed by the prothonotary. Barnes 124.* 3 
Zo the defendant may pray, that his bill may be referred to the 
prothonotary to be taxed, upon bringing the whole money into 
court. : | 

By the ff. 2 G. 2. 23. after a bill of fees delivered, on applica- 
tion to the court, or a judge of the court, where the buſineſs, of 
the greateſt part thereof in value was done, by the party or any 
other authorized, and his ſubmiſſion to pay what ſhall appear due 
on taxation, the bill ſhall be referred, without the money being 
brought into court. | 

But till an action commenced, his bill could not be referred by 
rule. 1 Sal. 332. | 

Vet by the ſame . 2 G. 2. 23. after 1 July 1729, no attornej, 


or ſolicitor of the courts at We/tminſter, great ſeſſions, or coun- 
; ties 
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ties palatine ſhall commence an action for fees, &c. till a month 
after a bill of fees delivered to the party, or left at his dwelling- 
houſe, in Engliſb, and ſubſcribed by ſuch attorney, or ſollicitor. 

But if an attorney bring an action before the month, the court 
will not ſtay proceedings, for it muſt be pleaded, or given in 
evidences Barnes 123.* 
he attachment of privilege is the commencement of the ac- 
tion, and the bill delivered muſt be before that. Barnes 461.* 

*But if the bill has been delivered a month, and not referred 
for taxation, the defendant, in an action brought upon it, ſhall 
not be allowed to queſtion the reaſonableneſs of the items at niſi 
prius, nor before the ſheriff, Doug. 198, 199.“ 

And to entitle him toſet it off in an action broughtagainſt him, 
it is not neceſſary that it ſhould have been delivered a month, it 
being ſufficient for that purpoſe, if it has been delivered long 
enough to have been taxed, Id. 1bid.* X 

And ſuch bill may be referred, tho? no ſuit be depending, &c. 

And no ſuit ſhall be, during ſuch reference, or taxation. 

And if the attorney, or ſolicitor, or party chargeable refuſe to 
attend the taxation, the officer may tax the bill ex parte. 

And, if the party pay what is due onthe taxation to the attorney, 
ſollicitor, or any other authorized, who attends the taxation, or 
25 the court ſhall direct, it ſhall be a full diſcharge : and in de- 
fault of payment he ſhall be liable to an attachment, or ſuch other 
remedy at the election of the attorney, or ſollicitor, as he was be- 
fore liable to. | 

And if the attorney, or ſollicitor, appear to be overpaid, he 
ſhall refund, &c. or be liable to an attachment, or other proceed- 
ing at the election of the party, as he was before liable to. 

If the bill be taxed at a ſixth part leſs than delivered, the at- 
torney or ſollicitor ſhall pay the coſts of the taxation; if not ſo, 
the court at diſcretion ſhall charge the attorney, or client, in re- 
gard to the reaſonableneſs, or unreaſonableneſs of the bill. 
„id. Barnes 118.“ 

[Attorney may retain money recovered by executor, to diſ- 
charge money due for buſineſs done for teſtator. Semb. Barnes 38.] 

If attorney delivers his bill, and after his death it is taxed, and 
above a ſixth part ſtruck off, yet his executor ſhall not pay coſts. 
Weflen v. Pool, M. 10 G. Str. 1056.] 

And in caſe of an executor of an attorney, teſtator's bill need 
not be ſigned, nor are they liable to taxation by f. 2 G. 2, 
Andr. 276. Barnes 119, 122.9 

[By 12 G. 2. c. 13. . 5. attornies may write their bills of ſees 
with the uſual abbreviations. 

{And the /f. 2 G. 2. c. 23. does not extend to bills of fees be- 
tween one attorney and another.] 

*But agents bills may be taxed by the common law, inde- 
2 of this ſtatute, notwithſtanding a caſe in 1 Wil. 266. 

ug. 200. 

TAttornics and ſollicitors are entitled to a ſatisfaction for theſe 


expences, out of the fund, whether in the way of ſuit or proſe- 
cution, 
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cution, in lunacy or bankrupcy. Ex parte Price, T. 1751, 
2 Vezey 407.) 

Uf a client has his attorney's bill taxed, he ſubmits to pay, and 
cannot afterwards have an antecedent nd deducted out of it, 
Anon. T. 1752. 2 Vezey 45 1.] 

(C. B. will not ſtay proceedings on motion, becauſe a bill i; 
not delivered, it is not irregular, but Wegal. Barnes 36, 113, 


3] 

c Anattorney bill for conveyancing cannot be taxed, Barnes gi. ] 
* Doug. 199.“ 

But if part be for buſineſs done in court, and the reſt ſor on. 
veyancing, or parliamentary buſineſs, the maſter has power to tax 
the whole. Daug. 199.* 

[After writ of inquiry executed, bill cannot be taxed, 
Barnes 124.] 

{Nor after bill is paid. Barnes 46,—Sed Q, For after bill de- 
livered, attorney accepted of leſs than the amount of the bill; af- 
terwards bill was taxed, and above five-fixths of the money ac- 
cepted, (but leſs than five-ſixths of the bill) being allowed, client 
pays coſts of taxation, and the ſurplus returned by attorney. 
Barnes 128.] 

[Attornies, tho' of different courts, muſt ſue each other by 
bill. Barnes 43, 44+] 

[Attorney of C. B. may ſue attorney of B. R. for a debt bing 
jide, by attchment of 5 and he ſhall not have privilege. 
Barnes 44. 

[He muſt be ſued in gui tam Alone by bill. Barnes 48.] 

If there has been judgment and inquiry, they will ſet them 
aſide on coſts, bringing money into court, general iſſue, and 
ſhort notice. Barnes 243+] 

[A client cannot move for a bill, and for taxation, at one time; 
but firſt for a bill, and, when dekivered, for taxation, Barnes 126.] 

[If leſs than one ſixth i is deducted, attorney has not a rule for 
coſts of taxation abſolutely, but to ſhew cauſe; for it is in the 
diſcretion of the court, s 147] : 

An attorney ſhall be ſued by bill original, and not by writ, 
Tut. 228, 233. Clift's Ent. 572. Deng. 312, 314.* 

elf he be ſued by original writ, he cannot be diſcharged by 
ſerving the ſheriff with a writ of privilege, but he muſt plead his 
privilege in abatement. Doug, 314. 

Tho' it be in ejectment, before the new rules, = ſhall be by 
bill, in nature of a writ of ejectment. Dy. 357. b. 

The bill muſt be filed, tho' there is a — to appear, 
Sal. 

2 the bill may be ſiled 0 him at any time within the 
term. Mod. Ca. 175. 

But not after, or before, tho? it be upon the r day. / fob. 
Ca. 106, Sal. 544. g 

[If he is forejudged he ſhall not be ſued by bill. Barnes " 

2 
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If a ſecond forejudger is obtained pending the firſt, it ſhall be 
ſet aſide; he muſt be ſued by original. Barnes 43. 

[If plaintiff, an attorney, ſues defendant, an attorney, by ca- 
Nas, proceedings ſhall be ſaid, tho' defendant has had time to 
put in bail. Barnes 53.] | | 

But if defendant has appeared, proceedings ſhall not be ſeg 
aſide, but he may plead privilege. Barnes 424. ] 

[If attorney ſues by writ of privilege, is nonſuited and taken on 
ca, ſav (for the coſts) returnable on a general return, it is well. 
Perrot v. Hele, P. 10 G. 3. 3 Will. 58.] 


The declaration ought to be againſt him Bic in curid, and not 
in cuſiod” mar. 1 Mod. 10. 1 Sand. 28. | 

[If the declaration concludes, © and therefore brings ſuit,” 
inſtead of, © et pet remedium,” it is good in B. R. tho' not in 
C. B. Beer v. Alleyn, T. 11 & 12 G. 2. Andr. 247.] 

He ſhall not give ſpecial bail. 1 Mod. 10. Vide Bail, (K. 3.) 


To an action againſt him, an attorney ought to plead within 
four days after the rules given. xp | 

80 two rules may be given to an attorney within term to plead z 
and if he does not plead, there may be judgment the ſame term. 
i Med. 8. 

And rules may be given the ſame terni, if the bill was filed 
four days before the end of the term. Med. Ca. 1757. 

But if it was filed in the vacation, or only three days before the 
end of the term, he ſhall have four days to plead the next term 
after. Bid. | 

The defendant being an attorney, muſt plead in proper perſon. 

And if he appear in perſon and plead, and the entry be, that 
he appeared at niſi prius by attorney; it will be error. R. 2 Cro. 265. 

Yet being but a miſpriſion of the clerk, it may be amended, 
R. 2 Cro. 265. | 

If being preſent he refuſed to appear, except by attorney, there 
ſhall be judgment againſt him. 1 Sid. 134. 

If an aCtion be for a thing done without warrant, the defendant 
may plead, quad retinuit, &c. Aſbton's Ent. 39. 
1 non fuit informatus de reſponſo. Cl. Aſſ. 290. 1 Bre. 

33, 4+ 


(C) Attozney fo2 other Purpoſes. 
(C. 1.) In what Caſes there may be one. 


O a man may make an attorney for a ſpecial purpoſe : as, to 
8 make, or take livery. Co. L. 52. 2 Rol. 8. J. 25. Vide 
Ferffment, (B. 3.) ; 

And in all caſes, where a man has a power, as owner, or in 
his own right to do a thing, he may do it by attorney: as, c 5 

Vol. I. Tt gue 
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que uſe, after the fl. 1 N. 3. 1. and before 27 H. 8. 10. might 
diſpoſe of his land by attorney. 9 Co. 75. b. 

If a copyholder, or freeholder by cuſtom, may convey his land 
by furrender, he may furrender by attorney. R. 9 Co. 75. b. 76. a, 


Vide in Copheld, (F. 5.) 


A man may execute a deed by attorney. 1 Leo, 36. 

A copyholder may be admitted by attorney. Jide in Copye 
Bold, (G. 8.) 34. 4 

A frecholder may do ſuit in his lord's court by attorney. Vide 
in Copyheld, (K. 15.) 

If a man hire an horſe, he may ſuffer his ſervant to ride upon 
him. 1 Mad. 210. 

Or, borrow an horſe for a certain time. Per North, 
1 Mad. 210. | ; 

So a man may make an attorney, with a general power to ſell 
all his lands, and goods. I Sal. 96. 


(C. 2.) In what Caſes there muſt be one. 


And a corporation aggregate cannot act but by attorney, 
C5, L. 66. * | 

In an action againſt them, they muſt appear by attorney: and 
if all the members appear by themſelves, it is not ſufficient, 
1 levy fines, or acknowledge deeds, by attorney. 1 Lev. 184. 

0s 5 91. f . ; 

Yet they may acknowledge a deed in their chapter-houſe, be- 
fore a judge, without an attorney. R. Mo. 676. 
But if there be an uncertainty, as if they purchaſe a moiety of 
a carue of land in a waſte, there ſhall firſt be an election of the 


place with the buttals, and ther a letter of attorney to enter it. 


1 Leo. 30. | 
A corporation may make a leaſe of land, and ſeal it, and then 
make a letter of attorney to enter and deliver the leaſe. R. 


20 2 Leo. 97. : 


One of a body politick may be attorney for hem. Bro, Cor- 
poration 4. | 1 . „ er wntls 
Vide Franchiſes, (F. 12.) 


(C. 3.) In what Caſes there ſhall not be any. 


But a man cannot do homage, or fealty, by attorney; for it is 
perſonal. 9 Co. 76. a, 

The lord may beat his villein, and if it be without cauſe, he 
cannot have any remedy ; but the lord cannot authoriſe another 


to beat him, without cauſe. 9 Co. 76. a. 


If a man give leave to A. to have his horſe for him to ride to 
York, he cannot put his ſervant to ride upon him. R. 1 Mad. 210. 
So a man, who acts only as attorfiey*or deputy to another, can- 


not make an attorney to do it for him: as, a man who has an au- 
wht thority 
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thority or power to ſell, to make leaſes, &e. cannot ſell, &c. by 
attorney. 9 Co. 76. 1 Rel. 330. C. E. 

So a man, who has but a bare authority, or power, cannot act 
by attorney. 9 Co. 76. a. 

An executor who has an authority to ſell, cannot ſell by at- 
torney. 1 Rol. 330. C. hs 

50 he, who has power to make leaſes, cannot make them by 
attorney. 1 Rol. 330. E. 

So a man, who 1s enabled to do a thing by ſpecial cuſtom, 
cannot do it by attorney, if it be not alſo warranted by cuſtom : 
as, where an infant by cuſtom may make a feoffment at 15 years. 
9 Co. 76. b. 


(C. 4.) Who may be an Attorney, 


Many perſons have ability to act an attorney for others: as, a 
monk, infant, or alien may make livery as an attorney. Co. IL. 


52. a, 
So, a perſon outlawed, excommunicated; or attainted, Bid. 


80, a villein. Ibid, | 1 

So, a feme covert, to make livery to her huſband. Bid: 

Or, the huſband to his wife. Rid. | 

So a man may be attorney for another, tho' he has an intereſt: 
ds, he in the remainder ſhall be an attorney to give livery to the 
leſſee for life. Bid. 
* $0 leſſee for years, upon a feoffment by his leſſor. Co. L. 
82.4 K. 1 And. 246. 

So a leſſor may be attorney to make livery, upon a feoffment 
by his leſſee for life. Co. L. 52. a. | 

Or, upon a feoffment by his leſſee for years. Vide Co. L. 

2, 4. 
: Who may be an attorney for ſuits in law, or not. Fide ante, 
(B. 1, 2.) 


(C. 5.) How he ſhall be conſtituted. 


* 7 5 ought to have a lawful warrant. Vide ante, 
» Yo 

And regularly, his authority ſhall te by letter of attorney, or 
deed. Co. L. 52. 4. be jt 


(C. 6.) Where he ſhall not prejudice himſelf. 


If a man does nothing, but as attorney to another, he does 
not prejudice himſelf : as, if a lefſee for years make livery as at- 
torney to his leſſor, his term is not merged. Ca. L. 52. 4. Ao. 
11. R. Mo. 280. | 

If the lord make livery as attorney to his tenant, he does not 
* his ſeigniory. Mo. 11. 

[If an attorney by authority from his client or principal, ſigns 


an agreement for and on his behalf, to pay moncy, it does not 
Tt 2 make 
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make him, the attorney, liable. Johnſon v. Ogilby, P. 1734. 
3 f. . 277. 


(C. 7.) When he ſhall be prejudiced, 


But where a man, who acts as attorney, gives effect to his aq, 
he himſelf ſhall be bound by it: as, if a leſſor makes livery as 
© attorney to his leſſee for years upon a feoftment by him, he can- 
not afterwards avoid the feoflnent; for the freehold, upon 
which the livery operates, paſſed from him. Co. L. 52. a, 
If a man preſent to his own proper advowſon, as attorney to 
another, and inſtitution and induction follow thereupon, he will 
thereby be ouſted of his poſſeſſion. Bid. 


(C. 8.) Authority. 


| 3.) If a man appoints, and in his place conflitutes B. to ſurrender x 
en ſhall copyhold ; it is ſufficient, tho? he does not ſay, for him and in hi; 
— name. Dub. 1 Brownl. 94; Dan. 665. 
| If he gives authority to B. to receive and recover his debt; he has 
power to make an arreſt, Oc. for that is neceſſary to be done 
before he can recover. Dan. 666. | 
And improper words, or a recital do not vitiate it. As, if a 
man by letter of attorney, reciting, that by indenture he had demi. 
ſed, &c. appoints B. to deliver the leaſe ; it is good, tho' it was no 
indenture or demiſe, unleſs the leaſe was delivered before. R. 
1 Kol. 328. J. 15. 

But if the thing be miſtaken in a letter of attorney, the autho- 
rity is void: as, if a letter of attorney recites a charter 1 t St, 
and gives power to receive livery ſecundum formam charte predife, 
where the charter was 10 Sept. it is void. Dan. 666. 


(c. g. If a man deviſe, that A. and B. fell his land, without deviſing 
What only the land to them; they have but a bare authority. Vide Paar, 
a bare au- A 
thorĩty. ( - 1.) 


(C. 16.) But if a man deviſe land to A. and B. to be fold; they have an 
What on authority coupled with an intereſt. Vide Poiar, (A. 1.) 


authority 
coupled 
with an An authority ought to be ſtrictly purſued : and therefore, if 


* — there be an authority to A. and B. to do ſuch an act; one of 
How an au - them alone cannot do it. Co. . 112. b. 181. 6. | 
thority ſhall Tho' one die, the ſurvivor cannot do it. Co. L. 113. 4. 181. 
be executed. 
Strictiy pur- 3. 1 And. 145. | 
ſuant to the So, tho' one refuſe. Co. L. 113. a. 
| authority, So, if a man gives an authority to A. B. and C. his executors to 
fell after the death of D. and one dies before D. the others cannct 
ſell. Co. To I12, 3. | 

So an authority to three conjunctim & ſeparatim; two cannot 
do it. Co. L. 181. 3. 1 Rol. 329. J. 15. 0 


& en 


Or, to A. and B. to fell by the advice of C. if . dies, A. and 
B. cannot fell, Mo. 62. 

Or, if one declare an uſe, to ſuch wife as his ſon ſhall marry, 
according to the advice and appointment of A. B. C. and D. if 
4. dies, the others cannot appoint. Mo. 62, 493, 4. 

So an authority by commiſſion, or other matter of record, 
ſhall be taken ſtrictly, as well as an authority given by the deed, 
or will of the party. Mo. 217. 


So, if a man does leſs, than his authority requires; it ſhall be 
void, generally. Co. L. 258. a. 

But he, who has an authority coupled with an intereſt, may 
do leſs than his authority: as, if a copyholder has a licence to 
leaſe for five years, he may leaſe for three years. 1 Rol. 330, 


. 47. 


So, if a man act different from his authority, it is void : as, 
if an authority be to make livery, or do any other act, upon 
condition, and he does it abſolutely. Co. L. 258. a, 

If authority be given by parliament to diſpoſe, employ, and 
convert benefices appropriated for the augmentation of the in- 
cumbents there ; leaſes for years to the incumbent are void; for 
the act intended an abſolute diſpoſal. R. Mo. 42. 
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(C. 12.) 
Withoutdo- 
ing leſs than 
the autho- 
rity, 


(C. 13.) 
And an act 
varying in 
ſubſtance 
from the 
authority, 
is void. 


If A. deviſe, that B. ſell ſo much of his lands as is neceſſary to 


pay his debts; he cannot ſell more. 1 Rol. 329. J. 21. 


So, if a man, who acts by the authority of another, and as 
his attorney, does it in his own name, and as his own proper 
act, it will be void; for he repreſents his maſter, and ought to 
do it in his name. 9 Co. 76. b, 1 Rol. 330. J. 35. Vide Copy- 
bald, (F. 5.) 

Or, at leaſt, ought to expreſs, that he does it as attorney to 
ſuch an one. 9 Co. 76. ö. 77. a. 

And therefore, if an attorney has a power by writing to make 
leaſes; if he makes a leaſe in his own name, it will be void. 
9 Co. 77. a. 1 Rol. 330. J. 37. 

(If an attorney makes a leaſe in his own name, it is void; nei» 
ther will it operate as a covenant, nor can action be main- 
tained on it, Frontin v. Small, 2 Ld. Raym. 1418. Str. 705.] 

If the king's ſurveyor has a power to make leaſes; and he 
makes a leaſe between the king of the one part, and A. of the 
other, and puts his own ſeal, it is void; for without the king's 
ſeal, it cannot be the king's leaſe. R. Mo. 70, 

So, if an attorney, in his own name, makes a releaſe upon 
compoſition being made of a debt. R. Mo. 818, 

Yet a man, who has an authority, may act in his own name 
for the necellity z as, a deyiſe, that A. ſhall fell; A. may fell in 
his own name; for the deviſor is dead. 9 Co. 77. a. 1 Rel. 


330. J. 40. 


(C. 14.) 
Or done in 


the attor- 
ney's own 
name. 


So a deputy may act in his own name, as well as in the name | 


of his principal. 1 Sal. 96. 
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(C. 15.) But now, by f. 21 H. 8. 4. If executors have authority to 


— : "_ land, and any of them refuſe the others may ſell. Co. I. 
need not be . 
gerictij pur- 85 if one dies, the ſurvivor may ſell, R. Cro. Car. 382, 
* unt. 1 And. 145. Io. 62, R. Sav. 73. R. gcc. 2 Aud. 50, 
So, if one deviſes to A. B. and C. in fee to the intent ty fell 
and makes them executors, and A. refuſes; B. and C. may fill. 
R. Cro. El. 80. 
So it is ſufficient, if the words and intent of the authority are | 


generally purſued : as, if a man deviſe land 4 A for life, and af. 
terwards to be fold by his executors, generally, if one of the execu. 
tors dies before A. the others may fell. G. L. 112. b. 113, 4. 
1 And. 145. LES 

If an authority be ad recuperandum his debt, he may arreſt the 
debtor ; for it is one mean for the recovery. R. Pal. 394. 

If a deviſe be, that his ſons in law ſell his land; if one dies, and 
two ſurvive; the ſurvivors may fell. Mo. 147. Cre. El. 26, 

1 Leo. 285. 3 Leo. 106. 1 Rol. 328. J. 35. 
If there be a warrant to five bailiffs upon a fieri facias, com 
jſunctim & diviſim; execution by two, or three, will be well. R. 
Pal. 52. 1 Kal. 329. l. 5. 2 Rol. 137. Ney. 47. R. Cn. 
El. 913. 3 Bul. 210. 1 Rol. 406. Tel. 25. Hutt, 127. 
Co. L. 181. 6. > 
90, if an authority be coupled with an intereſt, it is not ſo 
ſtrictly taken: as, if land be deviſed to executors to be ſold; the 
ſurvivor ſhall fell, Co. L. 113. a. 181. 5. : 
* $0, if an authority be . to do a miniſterial act, it need 

not be taken ſtrictly: as, if the king direct the deputy and coun- 

eil of Ireland to cauſe a biſhop to be inſtalled, &c, and the de- 

puty be changed; the ſucceſſor, and the council may do it, | 

Pal. 27. | 

If the king gives authority to the treaſurer, chamberlain and 

' ſub-treaſurer, or any of them, to pay ſuch a ſum, and to pay 

it, it is well, 1 Rel. 328. J. lt. Dub. 11 Co. 92. 4. | 
| $0 an authority may be executed in part at one time, and in 

part at another: as, if. land be deviſed to be ſold ; it may be ſold | 

part at one time, and part at another. Co. L. 113. a, | 

If there be a feoffment with a letter of attorney to make livery; | 
they may make livery for part at one time, and for other part at 
another time. R. Mo, 280. 

So, if a man does all that his authority warrants, and more, 
it 1s well executed. . 

So, if the king accepts a judgment in ſatisfaction of a debt, 
proviſo that the barons of the exchequer, or two of them, do 
not revoke it, if three revoke it, it is within the proviſo, 1 Rel, | 
328. J. 42. | 

So, if he does all that the law requires, the authority is well 
executed, tho“ the direction of the party is not ſtrictly purſued; 

. as, if a man has an authority to enter into land; if he comes as 
near as he can for doubt of death or mayhem, and makes claim, 

it is ſuſncient. Co. L. 258, a, 1 

5 2 | 


AKT TO RN. 


If a copyholder for life have licence to make leaſes for te 
s if the copyholder ſo lang Jive, and he makes a leaſe for five 
ears generally; it is ſufficient, for it determines by his death, 


R. 1 Kl. 331. J. 5 N . 

If upon a feoffment of 20 acres there is a letter of attorney to 
make livery accordingly, and 19 acres are evicted; if he makes 
livery of the reſidue, it is ſuſficient, Mz. 280. 

So a circumſtantial variance in the execution of an authority is 


got material. 1 Sal. 96. 
Attomey General. 
Vide Information, (A. 1.) 
D 1. 2X EH 


Court of Audience. 
Vide Courts, (N. 4. 


—_— — _ — 9 — 


1 —— > 


iir SY . 7 © 


(A) When it lies. 


N audita querela lies for a man in execution or in danger 

of it, upon a judgment, ſtatute merchant, ſtaple, or re- 

cognizance, when he has mattcr in fact, or in writing, to avoid 

ſuch execution, and no other means to take advantage of it, 
F. N. B. 102. H. 

As, if B. be taken in execution upon a ſtatute acknowledged 
by A. in his name. bid. 

If the land of B. be recovered by the colluſion of A. who ap- 
pears as tenant, and makes default. F. N. B. 103. A4. 

So, if execution be ſued upon a Ro before the time; the 
conuzor ſhall have an audita querela, tho' the condition be after- 
wards broken. 1 Rol. 307. J. 20. 

Or, upon a ſtatute taken without authority, or not duly ſealed, 
R. Cro. El, 233. 

Or, by dureſs. 1 Ch. R. E. of Oxford g. 

So, if upon a ſtatute there be an extent againſt one terre-tc- 
nant, and not againſt the others; the connzee ſhall have an au- 
dita querela quare the land of the others ſmiliter extendi non debet; 
or the terre-tenant ſhall have it to avoid the extent intirely, and 
mall have reſtitution cum exitibus & dampnit. Semb, Mo. 535. 

So, if upon a joint and ſeveral obligation, one of the obligors 
be ſued in B. R. and taken in execution; and the other in C. 
B. and his lands taken in execution by cit. R. Hab. 2. R. 


a Baul. 97. 
1 t a 80, 
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AUDITA QUERELA. 


So if the conuzee of a ſtatute ſue execution againſt one 

feoffee, &c. of the conuzor, he ſhall have an audita guerela. 
on. 90. | 

/ If — a joint treſpaſs by A. and B. there be a recovery againſt 

A. in C. B. upon a declaration in London, and againſt B. ;» 

B. R. upon a declaration in another county, and A. pays the 

whole; B. after he is taken ſhall have an audita -querela, R 

Fon. 378. ; 

So if a man pay a judgment, and afterwards is taken in execy. 
tion, tho' he has no writing for the payment. Per 3 Judg. Popb. 
cont, R. 2 Cro. 29. 1 Ch, R. E. of Oxford g. ; 

Or if a letter of attorney was given to acknowlege ſatisfaction, 
which is loſt. 1 CB. R. E. of Oxford g. 

If judgment was confeſſed upon an uſurious contract. 1 C. 
R. E. 15 Oxford g. | 

Or obtained by covin. Bid. 

Or againſt an infant, inveigled to be bail, Bid. 

If after judgment, and error thereupon, the plaintiff releafes all 
exccutions, yet affirms the judgment, and takes out execution 
upon it. Semb. 1 Rol. 11. 5 

If two defendants are in execution, and one eſcapes, for which 
the plaintiff recovers and has ſatisfaction againſt the ſheriff; the 
other ſhall have an audita querela. R. 2 Mod. 49. | 

If a conuzor being in execution marries the conuzee. 
Mo. 57. | 

Or 3 a manor, to which the conuzee is a villein regard. 
ant. Mo. 57. | 

An audita querela is only a commiſſion to the juſtices to exa- 
mine, 

And is in nature of treſpaſs ; for damages are given, if the ex- 
ecution be without right. 2 H. 4. 17. 6. 

And it commenced 10 Ed. 3. Ray. 89. 

LB. R. directed one taken on an eſcape warrant on a Sunday, 
to bring audita querela, becauſe C. B. thought a man could not, 
and B. R. that he could be taken on a Sunday. James v. Parſos, 
Fort. 374. Q. How determined, BS | 


(B) At what Time. 


N audita querela lies, quia timet. Co. L. 100. a. 
And therefore, the conuzor in a ſtatute ſhall have it be» 

fore execution ſued, 1 Ne. 306, J. 8. 

Or before à ſuit commenced upon the ſtatute. 1 Rv/. 306, 
J. 12. 

So may the heir of the conuzor, 1 Rl, 306, 4. 8, 12. 

So if judgment be againſt three, and one is taken in execution; 
they ſhall all have an audita gucrela. R. Jon, 378. 

But a purchaſer under the conuzor of a ſtatute, c. ſhall not 


have an audita querela before execution ſued againſt him, 1 Kal. 305. 


J. 45, 50, 80 


— — wh 


r 


© 


AUDITA QUERELA. 


So the defendant himſelf ſhall have an audita querela, upon a 
releaſe to him by the plaintiff after verdict, and before the day in 
bank, till there be judgment againſt him ; for perhaps the plain- 
uff will never enter up his judgment. 1 Rol. 306. J. 17. 

Yet if there be judgment againſt A. in C. B. in treſpaſs, and 
againſt B. and C. in B. R. for the ſame treſpaſs, and A. pays 
all the damages againſt him, and afterwards execution is ſued 
againſt B. he and C. may join in an audita querela, tho? C. is not 
yet aggrieved ; for he is privy to the judgment againſt B. R. 
Jen. 378. Cre. Car. 443- 


(c) When it does not lie. 


B UT where the party had time to take advantage of the mat- 
ter, which diſcharges him, and neglects it, he canot after- 
wards be helped by an audita querela. 1 Rol. 300. J. 30. Ray. 89. D. 
1 Sid. 43. 

As _ ſcire faciat upon a judgment, if the ſheriff returns ſcire 
feci, and there be judgment thereupon, the defendant ſhall not 
have an audita querela, if he had a releaſe after the firſt judgment; 
for he had time to plead it upon the return of the ſcire facras. H. 
N. B. 104. IJ. 1 Kal. 306. l. jo. R. Ray. 19. *1 Will. g98.* 
8 if the ſheriff return mchil, F. N. B. 104. I. 

19. 

85 in a ſcire faciat upon a recognizance, if the ſheriff returns 
him warned, the defendant ſhall not have an audita querela, be- 
cauſe he has performed the condition, c. 1 Rel. 306. J. 32. 
Dan. 632. Adm. 1 Sal. 264. 

Nor for other cauſe, which he might have pleaded to the ſcire 
facias, R. Mo. 536. 

50 none ſhall have an audita querela, who is not the party 
grieved: As if execution upon a ſtatute, c. is ſued againſt one 
purchaſer only, who afterwards ſells to B. B. ſhall not have an 
audita querela againſt the other purchaſers. R. 2 Bul. 17. Jen. o. 
gemb, Mo. 662. | 
If there be an extent upon the land of B. who afterwards ſells 
to A. he ſhall not have an audita querela. Dub. 2 Cro. 227. 

So a man ſhall not have an audita querelu, where the matter al- 
ledged does not diſcharge him : As if two obligors are in execu- 
tion, one dies or eſcapes, the other ſhall not have an audita que- 
rela; for it is no diſcharge to him. R. 5 Co. 86. ö. 

If A. he in execution upon a judgment in debt, upon a fingle 
bill, the defendant ſhall not have an audita querela upon a ſuggeſ- 
tion of payment without an acquittance, R. 1 Bul. 140. 


Nor upon matter ſuggeſted contrary to a verdict: As if in 2 
ſumpſit for the hire of a ſhip lent to him, there be a verdict for 
the plaintiff, the defendant ſhall not have an audita guerela, 
yon a ſurmiſe that the ſhip belonged to the Muſcovy company, 

. 70. 


So 
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AUDITA QUERELA. 


So a man ſhall not have an audita querela, to take advantage of 
his own wrong : As if a priſoner break priſon and be retaken, he 
ſhall not have an audita querela, tho? the execution was diſcharged 
by the eſcape. R. 3 Co. 44 b. R. 3 Co. 52. Semb. Cont. 
As. 57. R. acc. Mo. 257. ö | 

So a man need not have an audita querela, where the matter by 


which he finds himſelf aggrieved, is void: As if an extent 


be ſued againft him, without any right. 1 Rel. 304. f. 
Pal. 274» F GOD => 


(D) When there may be an Audita Querela, 0) 
other Remedy, at Election. 


ET ſometimes a man may have an audita guerela, or other 
remedy, at his election: As upon execution againſt the iſ. 


ſue upon a ſtatute acknowledged by the tenant in tail; he may 


have an audita querela, or an aſſiſe. 1 Rol. 30. J. 25. 30;, 
4. 20, 22. | . 

If a conuzee ſue execution againſt one feoffee of the conuzor 
only, when there arc ſeveral ; he ſhall have an audita querela, or 
a ſcire facias. R. Fon. go. 58 | 

But if a man be diſcharged of an execution by an ardita que 
rela, where there is a double vexation, as if there be two obligors, 
and one is taken upon a capiat ad ſatisfaciendum in one ſuit, and 
the lands of the other in another ſuit, he ſhall not be re- 
taken, though the lands are afterwards evicted. Hob. 2. Vide 
2 Bul. g7. 101. 5 

So where a man has cauſe of relief, which is not a matter of 
fact that need be tried, the court uſually helps him upon motion, 
without putting him to his andita querela; 1 Sal. 264. *1 Id. 


Raym. 439.* 
ff defendant taken in execution, on judgment revived by two 


ſeire facias's and nichils returned, moves for diſcharge on producing 
. releaſe from teſtator; if there is any doubt of its execution, the 


court will not relieve on motion, nor compel plaintiff to try it by 
feigned iſſue, but leave defendant to his audita querela, Mitford 


v. Cordell, M. 17 G. 2. Str. 1198.] 


(E) How the Proceeding ſhall be. 
(E. 1.) The Proceſs, 


N an audita querela, the proceſs is a venire facias, diftringas, 
alias, pluries, and if non gſt inventus be returned, or that he 
has nothing, the plaintiff ſhall have a capias againſt the defendant. 
F. N. B. 104. U. Dy. 297. 6. | 
And if the plaintiff be in execution, a /cire facias goes z if not, 
a wenire, R. Mo. 811. 1 Sal. 92. 
So if the audita querela be founded upon a record, 


I Hal. 92. 


Aud 


AUDITA QUERELA, 


And if there be a default by the defendant upon a ſire foci, 
or two nichils returned, the plaintiff ſhall have judgment. 
1 Sal. 93. Th 

But where an audita guerela is ſued quia timet, and the party is 
at large, there ſhall never be a ſcire facias. R. 1 Sal. ga. 


(E. 2.) Out of what Court it ſhall be, - 
An audita»-querela ſhall be granted out of the court, where the 


record upon which it is founded, remains, or returnable in the 
ſame court. FV. N. B. 105. 6. 

And therefore, if a man recover in B. R. or C. B. the de- 
ſendant having a releaſe after judgment, and before execution, 
ſhall ſue the audita querela out of B. R. or C. B. where the re- 
cord is. F. N. B. 105. B. X 

So if a recognizance be acknowledged in C. B. and execution 
be ſued upon it after releaſe, the detendant ſhall ſue the audita 
querela out of C. B. F, N. B. 105, B. 

And ſuch audita quere!/g out of the rolls of the ſame court is 
judicial. F. N. B. 105. B. 

Yet it may be original, and upon a judgment in C. B. it goes 
out of chancery returnable in C. B. F. N. B, 105. B. 

90 upon a — merchant, or ſtaple, an auita querela iſſues 
out of chancery; for execution cannot be ſued till the ſta- 
tute comes into c2ancery by mittinus. 1 Rel. 38 3. I Rel. 311. 
J. 42. | 

And therefore, in ſych a cafe there cannot be an audita querela 
out of C. B. tho' the g4pias upon the ſtatute be returned there. 
F. N. B. 10g. S. 

But it may be returnable in C. B. F. N. B. 104, S. or in B. 
R. R. Cro. El. 208, 

So it may be returnable in chancery, for the recognizance re- 
mains there. 2 Bul. 10, 1 Rol. 383. 

But an augita querela cannot be granted out of any court re- 
turnable ja the ſame court, where the record upon which it is 
founded is not there. 

And therefore, an audita querela upon a judgment in B. R. re- 
turnable in chancery, is bad. R. 2 Bul. 10. R. 1 Rial. 383. 
1 Rel. 311. J. 40. Mo. 850. 

And if the record be not brought into the court where the a 
dita querela is ſyed, there ſhall he judgment againſt the plaintiff, 
Cro. El. 32, 

So an awdita guerela ſhall not be allowed at the ſuit of ſeveral 
perſons upon ſeveral executions. R. Mo. 354. 

Yet it is ſufficient that the tenor of the record be in the court 
where the audita querela is sued: And therefore, if there be 2 
judgment in York, and the record be removed by certiorari in 
chancery, and thence by miitimus in B. an audita guerela lies in 
B. upon this judgment. Bro. Audita Querela, 20, 

So an audita querela lies in C. B. after a writ of error in B. R. 


Aft. Ent, 141. Dan, 640. 
4 So 
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AUDITA QUERELA, 


So an #'dita querela lies by an infant upon a ſtatute, before it 
be certified in any court. Dan. 640, 


(E, 3.) Allowance of the Writ. 


The writ of audita guerela ſhall be allowed only in open court, 
1 Bul. 140. 2 Bul. 97. 2 8h00. 240. 

And therefore, u hen the curſitor has wrote the writ, an all. 
_ ſhall be indcrſed by the ſecondary in court. Vid. I. 
tro Pr 5 . 

So if it be irregularly granted, a vacat ſhall be entred upon the 
record, Mo. 354. | 

And if bail alſo be given, it ſhall be diſcharged. 1 Bul. 140, 


(. 4.) Bail. 


If a man be in execution, and brings an audita guerela, he may 
find ſurety in chancery corpus pro corpore, to have him in chancery 
ſuch a day, and there to pay the ſum, if he does not prove it dif. 
charged by releaſe, Sc. F. N. B. 105. F. 

And now by the ,. 11 H. 6. 10. For that the ſurety found in 
chancery was only to the king, which the king might pardon, the 
J aag in a Mente ſtaple ſhall be bound as well to the party, as 

e king. | 

ib rates, he ought to find ſurety in chancery to the king 
and to the party ſeverally, in certain ſums. F. N. B. 105. F. 
Yel. 59. 

And if there be ſurety that the plaintiff ſhall be in chancery ſuch 
a day, ad flandum juri in hac parte, and that the plaintiff ſhall pro- 
ſecute with ect; this imports, that the ſurety pay the condemna- 
tion, if the plaintiff does not pay it, nor proſecute with effect. 


: R, Tel. 59. 2 Cro. 67. 1 Rol. 336. l. 45 


And therefore, in a ſcire facias againſt the ſureties, it is a good 
breach, that they did not pay. R. Tel. 60. 2 Cro. 67. 

Bail ſhall be found, that the plaintiff do appear at each day given 
by the court, and proſecute with effect, and if the judgment be 
athrmed, the bail ſhall render him to priſon, or pay the condem- 
nation. Mo. 299, 

If there be judgment againſt the plaintiff in an audita querela, 
who ſurrenders himſelf in diſcharge of his bail, he ſhall be in cuſ- 
tody upon the firſt execution. Sal. 582. | 

In all caſes it is uſual, that the plaintiff in an augdita querela be 


| bailed, if he ſhews matter in writing for his diſcharge, and the 


defendant be demanded, whether he can gainſay it, 1 Rel. 133, 384. 
2 Rol. 113. J. 5, | 
So if he alledges payment, and has an affidavit of it, Semb, 


| 1 Rol. 384. 2 Cro. 29. 


So if he alledges other matters in fact: As uſury, &c. Sem. 
2 Cro. 67. Cont. per Co. 1 Rol. 133, 384. Cont, 2 Rol. 113. 
J. 10. D. generally, 1 Sid. 286. 
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AUDITA QUERETL A. 


8o if he alledges infancy, after inſpection he ſhall be bailed. 
2 Rol. 113. J. 20. 
And bail ſhall be allowed in open court. 1 Bul. 140. 


Lat. 113. 
Let if the plaintiff be in execution, he ſhall not be bailed till 


the defendant plead. Compl. Att. 214. 
So there ſhall not be bail upon articles produced, which do not 
amount to a diſcharge, but an agreement that he ſhall be dit- 


charged. R. 2 Gro. 218. Vide poſt, (E. 5.) 


EE. 5.) Superſedeas. 


If an audite querela be founded on a writing, and the plaintiff 
be not in execution, after proof of the deed in court, and bail 
given, the plaintiff, upon motion, may have a ſuperſedeas. Vid, 
Intrada. 5, 1 Sal. 92. 

And if the writ abate, upon a ſecond writ purchaſed he may 
have another /uper/edeas, F. N. B. 104. R. 

So if the plaintiff be not in execution, there is no need of bail; 
for it is only requiſite when he is diſcharged. Fon. 378. 

But if the plaintiff be in execution, there ſhall be no /per/edeas. 
Cam. Att. 214. 

Nor unleſs the audita querela be founded on a writing. Vid. In- 
treda. 5. 

Or it the plaintiff be nonſuited, and afterwards ſue another 
writ, he ſhall not have a /uper/edeas in the ſecond writ, F. N. 
B. 104. O. 

3o an audita querela is no ſuperſedeas, till a ſuperſedeas be ſued. 
1 Sal. 92. 

So if a ſuperſedeas be granted upon the proceſs of venire 
facias before bail found, it ſhall be quaſhed as irregular. 


2 Sho, 239, 240. 


So the writ ſhall not be allowed, nor a /#per/edeas thereupon, . 


unleſs the releaſe, &c. upon which it is founded, be proved by 
the witneſſes preſent in court. 1 Sid. 351. 


(E. 6.) Declaration, 


In the declaration in an audita querela, the better form is, that 
the plaintiff recite the whole record of the recovery; or god cum 
quidam A. nuper ſcilicet, &c. implacitaſſet quendam B. &c. ſuper quo 
he found bail, taliterque in eadem curid naſtrd proceſſum fuit, quod 
predictus A. recuperet, &c. Co. Ent. 87. b. c. 

If there be an audita querela, to be aided againſt a recognizance, 
ſtatute, &c. the deelaration ought to ſhew the defeazance. 


Dy. 297. 6. 
A variance between the audita querela and the record abates the 


writ, F. N. B. 104. R. 
So if the plaintiff recites the whole recovery, and then the find- 


ing of bail in placito prædicto, by which it does not appear to be 
found pendente placito, it is bad, Co. Eu. 87. 6. a 
3 0 
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AUDITA QUEREL A. 


So if there be a capias againſt the principal, and then 3 
capias againſt the bail, without a ſcire facias, it is bad, Ca. 
Ent. 87. b. | | 

*But where there is an audita querela by two, the death of on- 
ſhall not abate the writ, for the ſurvivor is not to be reſtored to any 
thing he has loſt, but to diſcharge himſelf of the execution; and 


_ thereupon notwithſtanding the death of the other, he may Proceed 


for a diſcharge in toto for himſelf. Vent. 34. 3 Mod. 249.* 

The declaration ought to comprehend only one gravamen, of 
at leaſt, if it mentions ſeveral, it ought to rely upon one only; 
otherwiſe it will be double. F. N. B. 104. R. Cre. El. 80, 
Dy. 297. 6. | 
\ And the pai ought to ſhew himſelf to be aggrieved, F. N. 

« 104. P. | 
But if the plaintiff ſays, That he was tenant of a meſſuage, and 
the conuzee ſued execution againſt him only, ad grave dampuum; this 
is ſuſficient to ſhew, that he was tenant at the time of the execu- 
tion, after verdict for the plaintiff. R. Lat. 112. Jon. go. 
3 Bul. 308, 309. | 

So if he ſays, that the land aas delivered upon à liberate ; it is à 
ſufficient averment that the plaintiff was ouſted, 

And it is enough that the declaration ſhews a ſufficient grava- 
men, tho' it be defeCtive in the matter alledged for aggravation of 
damages: As if the plaintiff alledge, that one conuzor vat in execu- 
fron, and eſcaped, and that afterwards the conuzee the lands of the 
plaintiff the other conuxor eidem C. deliberavit, where it ought to be, 
by the fheriff deliberari procuravit ; for this is only for aggravation, 
the eſcape being matter ſufficient for his diſcharge R. Ces. 
Car. 1 33» . 

Vide Pleader, (2 W. 40.) 


(E. 7.) Judgment. 


If the defendant does not plead, after a ſcire facias, and two 
nichils, there ſhall be judgment againſt him. 
But if the judgment be after one nichil, it is error. R. 
Yel. 88. | | 

If the defendant pleads, and afterwards makes default upon 
the ſcire facias ad audiendum judicium, there ſhall be judgment 
againſt him, 

If there be judgment for the defendant in an audita gnerela, be- 
fore he have execution upon his firſt judgment, he may afterwards 
purſue his execution upon that. 1 Vent. 2694. | 
If the defendant in the firſt judgment was in execution before 
the audita' guerela, and in that there is judgment for the defend- 
ant, he ihall purſue. execution upon the judgment in the audits 

urreln. I Vent. 264. | 


AUDI 
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Auditozs in Accompt. 
Vide Accompt, (E. 75 &c.) 


Audltoꝛs of the Erchecuer. 
Vide Courts, (D. 14.) 

4 n 1 1 > * 
Vide Chancery, (2 1.) 
AVER DU IS. 
Vide Leet, (L. 7.) 

; AVERM EE N I. 

Fide Pleader, C. 50, &c.—E. 33.—( Aion upon the Caſe fer De- 
Jae, CS -N a and Sale, (B, 104) Dewi N 48. T 
Recerd, TE.)—Retern, (C.) 

« JV + » AS 

: Vide Trade, (C. 5.) 

AVOTTD A FTTH 
Vide Advowſon, (C. 2.)—Eſzliſe, (N. 1. Kc.) 

K&K G - W --E--Ss 
Fide Cots, (A. 4.)—Pleader, (3 K. 13, &c.)—Tempr, (G. 14.) 
ATR U ME © LEO 
Vide Roy, (F. 2.) 


AiUuTHREORIT YE 
Authozfty of an Attozney. 


Vide Attorney, (B. 9, 10.—C. 8, &c.) 
Autho- 
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Authozity of Juſtices of Peace. 
Vide Tuftices of Peace, (A. 8:—B, 1, &c.) 
Authozity of Law. 

Vide Impriſcument, (I. 4, Kc.) 
Authozity of the Pope. 

Vide Fuſtices, (K. 9.) —Popery, (A. 1.—B. 4.) 
Authoꝛity of a Sheritk. 

Vide Viſcount, (C. 1, Kc.) 


Authozity of a Uiſitoz. 
Vide Viſitor. 
AUTREFOITS ACQUIT 
| Vide Appeal, (G. 11.) 


CU ELIE WAITE CONVICT. 
Vide Appeal, (G. 9.) * 
A AK . 


Vide Arbitrament.— Chancery, (2 K. I, &c.) 


(A) Ball; what ſhall be. 


TDAIL fignifies a guardian, or keeper, c. 4 Inf. 178. 

B A man bailed is, where any one atreſted, or in priſon, is 

delivered to others, as his bail, who ought to keep him to be 

_ to appear, at a time aſſigned, or otherwiſe to anſwer fot 
im. 

And therefore, the bail may keep the perſon committed to 

them in their cuſtody, for their indempnity. 4 Inf..178, 179. 


»* 4&4 kn 


Or if he be at large, they may reſeize him, and bring him be- 
fore a juſtice to find new bail, or to be committed to priſon. Hal. 
P. C. 96. 

And this they may do upon A ſunday, Mead. Ca. 231. Vi ide 
in Temps, (B. 3.) 

So they may detain him in the compter, c. till by habeas 
corpus he can be turned over to the proper priſon. Mad. 
Ca. 247. 

And if he be charged with a debt of the king in the compter, 
this does not hinder his commitment to the proper priſon, though 
the king oppoſes it. R. Mod. Ca. 247. 


(B) Painprize; what ſhall be. 


AINPRIZE is, where any one takes upon him to be 
ſurety for another. 4 Inſt. 179. Hal. P. C. 96. 

And therefore every bail is mainprize, but every mainprize is 
not bail. 4 nfl. 179. | 

For a man may be mainperned, who never was arreſted, or in 
priſon, Bid. * 

As in an appeal of felony, if the defendant wage battle, the 
plaintiff ſhall find mainpernors for his appearance, tho' he was not 
in priſon, Bid. | 

So if a man be mainperned in B. R. another cannot file a bill 
againſt him, as he may where he is bailed, 4 If. 180. 

So if a man in execution ſue an audita guerela, or a ſcire facias 
upon a releaſe, Oc. he ſhall find mainpernors, and not bail, be- 
cauſe he is the plaintiff,” 4 Inf. 179. 

If mainprize is refuſed by the ſheriff, &c. when it oaght to be 
allowed, a writ de manucaptione lies. F. N. B. 250. 

Or he may have a writ out of chancery directed to the ſheriff, &'c. 


to bail him. Did. 


(C) Pledge; what ſhall be. 


Pledge is he who undertakes, or is ſurety for another. 
A 4 Inft. 180, : 

And therefore, every bail and mainprize, Atricte loquendo, is a 
pledge. 4 I. 180. I 

But a pledge is ſuch as the demandant or plaintiff finds, where 
the writ ſays, Si guerens fecerit te ſecurum de clamere ſus proſequene 
de, for then the plaintiff ſhall find pledges for the ſecurity 
of the king's amerciament, if the plaintiff be nonſuited. 
4 Infl. 180. * 
Wien pledges ſhall be found, and how, vide in Pleader, 

16.—3 K. 5. 
a So by the ht. 2 2. 2. there ſhall be pledges de rotarno habends, 
Vide 2 Inſt. 340. 4 Ui. 180. Vide Pleader, (3 K. 5.) 

So pledges are ſaid to be thoſe who voluntarily are ſurety for 
another. 4 It. 180. | 

Vor. J. U u As 
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As in Magna Charta, c. 8. Plegii debitorum non reſpondeant quam. 
diu capitalis debitor ſufficiat. 2 Infl. 19. 

Pledges are thoſe who plevy other things than the body of z 
man. 2 Int . 19. ö 8 


(D) Caution; what ſhall be. 


| 80 in the ſpiritual court, caution ſhall be given. 
And it is juratory, when a man makes oath in ſmall offences 
Hare mandatis ecclefie. 2 Leu. 36. 

Fide-juſſary, when he gives an obligation with ſureties to do ſo, 


Pignortiti, when he gives pledges for the ſame intent. 


But an obligation can be taken only upon a writ de cautione ad- 
mittendd „Did. 


(E) Surety ; what ſhall be. 


URETY is a general word, which comprehends all the 
former. 4 ft. 180. 

27 it ſhall be given by the common law, or by farute, 
4 „1. 180. . 

By the common law, upon a writ of ne exeat regnum. Vide 
2 Inft. 40, 41. | 
* _ a icavit for the peace. Vide Forceable Entry, 

16, 17. 

80 by the J. 34 Ed. 3. 1. upon default of good behaviour, 


F) What Perſons are bailable. 
(F. 1.) In Criminal Caſes. 


(F. 2.) TN criminal caſes, all perſons were bailable by the common 

3 law, except for homicide. Hal. P. C. 97. 2 Inft. 42. 
And the caſe of homicide was introduced by ſtatute. 

2 170 186, 189. | A 

If any one was indicted of felony, by an inquiſition ex officio be- 
fore the ſheriff, bailiff of an hundred, Sc. as he might be till re- 
ſtrained by the /. 28 Ed. 3. 4. and the ſheriff refuſed to bail 
2 a writ de manucaptione lay to the ſheriff, &c. F. N. 

3 

But an obligation for the inlargement of a man taken for trea- 
fon, was void by the common law. R. 1 Lev. 209. 

Or for eaſe and favour to any one in execution for debt. 
1 Lev. 20g. 


(P. 2.) But now, by the /f. V. 1. 3. Ed. 1. 15. Sheriffs or others Can 
_ not by «writ, or without writ, bail (1) perſons accuſed of treaſon, which 


by the A. COncerns the king. 2 Inft. 189. Hal. 7. G 98. * 
V. 1. 15. | | of 


/ 
$ a 1 > 
Neger the ling Jl 2 Int. 188, H. P. 2. 98. 


We money. 2 Ia. 188. H. P. C. 98. 
were treaſons by the common law, and declared ſo 


by the f. 25 Ed. 3. 1. 2 Inf. 188: 

And it ſeenis to comprehend all offences there declared to be 
treaſon. 

Nor perfons taken by command of tht b o his ili, or juſ- 
zices of his foreſt: 

A perſon committed by the periotal command of the king, tho? 
it be illegal, can be bailed only in the ſuperior courts at Feftmin= 

ere 2 Inſt. 187. 
4 92 Mer perſons accuſed of arſon feloniouſly done. F. P. C. 98, 
2 Inſt. 188. 

(3) Of the death of a man, which is mentioned by the ft: 
W. 1. 15: as an offence known not to be bailable before. 
2 Inſt. 186. 

And therefore a man is not bailable for murder. H. P. 
C. 98. 

Nor for manſlaughter, or /e eee if he confeſſes che fact 
upon his examinations H. P. 

Or if he be taken with the manner, ſo that it is ä 
known that he killed another. H. P. C. 99. 1 Rol. 268. 

(4) Nor perſons arcuſed of open fins; for the reaſon of bail is, 


that it is dubious, w — the party ilty ; but where he is 
notoriouſly guilty, he ſhall not de Lil 2 Inſt, 188, 9. H. 
P. C. 100. 


(5) 4s if he be oute; for he is theteby attainted of the fe- 
lony. 2 3 187, 8. H. P. G. 101. 

And by the ſame reaſon, if he be convicted by verdict, or con- 
ſeſſion. 2 f. 187. H. P. C. 1011 4 Inft. 178. 

Or if the mittimus mentions, that the felony was confeſſed upon 
examination 4 [nft. 178. Per Haugbt. 3 Bul. 114. 

Tho? upon the verdict curia adviſare vult, whether he ſhall have 
clergy, Ce. 1 Bul. 88. R. Dy. 1791 ai 

(6) Se if he has abjured; for ſuch an one is attainted by his 
confeſſion, 2 H. 187. H. P. Ci 101, 

(7) 4n approver; for he confeſſes himſelf guiltys 2 Inf. 188. 

. lot. 

(8) Thoſe who art talen with the maniier; for there the crime 
is manifeſt. Bid. 
MY _ by the ſame reaſon, perſons taken upon hue and cry. H. 

tot. 

(9) Theſe who have broke the hing's fins for that is a pre- 

ſumption of guilt. 2 If. 188. 5 C. 102. 


(io) Thieves * openly known and notorious, 2 Infl. 188. 


102. 

(11) Appellees by approvers, unleſs they are 9 good fame, till the 
approver diet, (or waives the appeal 9 for the confeſſion of his 
own guilt induces a preſumption of == the appellee. 


Bid. 
Perſons in execution. 
Uu 2 | Or 


(F. 3.) 
Who are 
bailable 


r 


Or puniſhed by any ſtatute with impriſonnient for their 
- offence, 


But the ,. I. 1. 15. which mentions ſheriffs, gaolers, . 


does not extend to judges of ſuperior courts ; and therefore B. R. 


Gnce the ſta - may bail in all caſes, as for treaſon, murder, &c. at their diſcre- 


tute. 


| 


tron. 2 Inſt. 185, 6. Hal. P. C. 98, 99. 104. R. 1 Bul. 85. 
2 Jon. 210. Lat. 12. Sti. 116, 418. 2 Jon. 222. Pr. 


Reg. 64, 65, 67. 5 Mod. 323. 


And by the /. 31 Car. 2. 2. If any committed for high trea- 


ſon or felony, petition in open court the firſt week in term, or 


firſt day of ſeſſions of oyer and ferminer, or gaol-delivery, to be 
tried, and be not indicted next term or ſeſſions, B. R. on the 
laſt day of term, or the juſtices of oyer and terminer, or gaol deli- 
very on the laſt day of ſeſſions, are required, on motion, to bail 
bim, unleſs oath be made, that the king's witneſſes could not be 
produced that term or ſeſſions. Vide in habeas corpus. 

But the prayer muſt be the firſt week of the term in perſon, 
or by counſel; otherwiſe it is not neceſſary to bail him. R. 
1 Vent. 346. 

So the prayer ought to be the firſt week of the term for perſons 


indictable in Middleſex; and for perſons indictable in a county 


where B. R. does not fit, the firſt day of the ſeſſions there; ſor 
the words ſhall be conſtrued diſtributive. R. Sho. 190. 

If bail be ſuſpended by a ſubſequent act; the firſt week, Cc. 
after that act is determined. 1 Sal. 103. 

Bail in high treaſon, when a ſeſhon paſſes without proſecution. 

its ' 
When he has been a long time in priſon, and his life is in dan- 
ger. 1 Sal. 103, 104» 

So bail upon murder found by the coroner's inqueſt ; for the 
evidence appears. 1 Sal. 104. 

Otherwiſe if a bill be found by the grand inqueſt. Bid. 

There is no difference as to the bail of a peer, or a common 
perſon. Bid. | 

Yet B. R. will not bail for treaſon, murder, manſlaugh- 
ter, c. unleſs there be a reaſonable cauſe. 1 Bul. 85. 
1 Rol. 268. R. 3 Bul. 113. Dan. 678. R. 5 Mad. 455. 
Ray. 381. | 

And therefore after a conviction of manſlaughter they will not 
bail before clergy. 5 Med. 288. 1 Sal. 103. Yet there one 


as bailed, where there was no other queſtion. 


Or after an indictment for murder upon an affidavit of the fact. 


5 1 Sal. 104. Skin, 683. 


And now perſons accuſed of any offence, are bailable by all 


+» perſons who have power to bail, where bail is not taken away by 
the ff. V. I. or any ſubſequent ſtatute. 


And therefore, where a man is accuſed only of manſlaughter, 


—_d non liquet that he committed the fact, he may be bailed. A. 
F. C. 99s Dub. per T wiſd, I Vent. 93. 


So 


.. 
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So where he is charged with giving a dangerous ſtroke, if the 

rſon be alive. H. P, for 99. 

Or with a miſdemeanor only. 1 Sal. 104. | 

So by the f. W. 1. 15. Perſons accuſed of command, farce, or 
aid of a felony, ſball be bailed. 2 Inſt. 189. hes cgi 

Or of receiving of thieves or felons. Ibid, 

And by equity, all acceſſories before or after are bailable. H. 
P, C. 100. 

But if the principal be attainted, and the aeceſſory in- 
dicted, he ſhall not be bailed till he pleads to the indictment. 


100. 


So by the ff. W. 1, Perſons accuſed L4 lareeny ſhall be bailed ; 
which is intended, if they be of good fame, and not taken with 
the manner. Reg. 268, 2 I. 189. H. 100. Vide F. N. 


B. 249. G. 
And by equity, thoſe accuſed of burglary or robbery, H. P. 


C. 100, 


So perſons accuſed of petit larceny only. 2 Infl. 189. 


H. 100. 

Or impriſoned for light ſuſpicion, if they be of good fame. Reg. 83. 
2 Inft. 189. H. 100, 

And what ſhall be light ſuſpicion ſeems to be in the diſcretion 
of the juſtices, H. 102. 

50 an appellee after the death of the approver, unleſs he be a known 


thief. 2 Inſt. 190. 
Or after the appeal waived. 2 1/7. 188. H. 102. 


Or in the life of the approver, if he be of good fame, 


Did. | | 
So for a treſpaſs, for which he ſhall net loſe life or member, 
2 I. 189. H. 100. 
And by the f. 23 H. 6. 10. A perſon in cuſtody on an indict- 
ment of treſpaſs. 
And by conſequence, for all crimes under felony, where bail 
is not taken away by any ſubſequent ſtatute, H. P. C. 98. 
As for all miſdemeanors. Med. Ca. 179. 
[A perſon committed for high treaſon generally, four terms 
having paſſed ſince his commitment, without proſecution, ground 


for K, B. to bail him. Rev. v. Wyndham. Str. 2.] 


[So a preſent indiſpoſition ariſing from the confinement, | 


Bi. 
[But not a family diſtemper, Bid. 
[Nor when the illneſs ariſes from the act of the priſoner 
(5 when Harvey of Combe ſtabbed himſelf after examination.) 
1 


d. 


[B. R. Bail a convict for a libel, being very ill, before judg- 


ment. Rex v. Biſhop, Str. 9.) N 
[B. R. will not bail a gaoler committed by a juſtice for mur- 


der, by confining a priſoner in an unwholeſome room, tho' hg 


had been acquitted on four indictments for the like oftencces. 


Rex v. Afton, M. 3 G. 2. Str. 851.] \ 


U u 3 — 5 [B. R. 
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IB. R. will bail an appellee for murder, who has been acquit. 
ted on an indictment for the ſame crime. Caſtell vid. v. Bam, 
bridge, H. 3 G. 2. Sir. 854.] 6 

[But not an appellee for murder, who has not been indicted. 
Did. 

Yet if afterwards, there appears any affected delay in the ap, 
nt, the court will bail him. bid. } 
[And fo if the appellee was pardoned after conviction on the 
indictment, Pyle v. Grant, H. 3 G. 2. Str. 858.) 

If on ſpecial verdict on indictment for murder, defendant ob. 
tains the king's pardon, pleads it, and it is allowed, he ſhall not 
be obliged to give bail to appear to anſwer an appeal, tho' the 


heir is beyond ſea; for fat, 3 H. 7. extends not to pardons, 


but to acquittals by verdict. Rex v. Chetwynd, H. 17 G. 2. 
Str. 1203. | | FE 

* [Lord Baltimere charged on oath with a rape on Sarah Mord. 
cock, and two women acceſſory before the fact, bailed. H. 8 G. 3, 
4 B. M. 2179. | 


wi.) The juſtices of B. R. may bail in all caſes at their diſcretion, 
bail. ite, (F. 3.) | | 
B. R. may bail, tho' the coroner's inqueſt has found it mur. 
der, if they thInk the depoſitions do not amount ta it; and they 
will not bail if they think the depoſitions amount to murder, tho? 
the coroner's inqueſt has found it manſlaughter; Rex v. Dalton, 
F. 5 G. 2. Str. 911.) 

B. R. will bail a man and his wife committed for felony, if 
there has been an aſſizes ſince their commitment, and they have 
endeavoured to bring on the trial. And they will permit the de- 
fendant's affidavits to be read, Rex v. Bell, M. 11 G. 2. 
Andr. 64] 998 | 

[If one is committed for manſlaughter, and it appears by the 
\ depoſitions before the coroner that it is no more, the court 

will admit him to bail. Rex v. Magrath, M. 19 G. 2. 
Str. 1242.) 

In an original ſuit before them by indictment or appeal. Hal. 

P. C. 104. 1 Bul. 85. 

Or upon a commitment returned upon an Babeas corpus, or cer. 
tiorari. H. 104. | 

LB. R. may bail one convicted and committed for a month 
for keeping ale-houſe without licence, on certiorari brought, an 
if the conviction confirmed, will commit him for the reſidue of 
the time, Rex. v. Reader, M. 9 G. Str. 531.) 

So upon an appeal by bill removed before them by certiorari. 

1 Sal. 61. | 3 

[B. #. cannot bail defendant found guilty on an appeal of mur- 
der, without the actual conſent of appellant, Reeve v. Trindal, 
M. 7G. Str. 402.] 
REF [ B. R. cannot bail one committed for a contempt of the houſe 
of lords, (lord Shafte/tury's caſe z) or of commons, {Alexander 
| og Fl | Murray's 
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Murray's caſe, P. 24 G. 2.) nor for contempt of any other court 
in V. eftminſter-hall. 1 Wilſ. 299.] 

[LB. R. will not bail a perſon charged with highway robbery, if 
the proſecutor attends and inſiſts he is the man, notwithſtanding 
many — to prove an alibi, Rex v. Greenwood, T. 13 G. 2. 
Kr. 1138. | 

[B. R. will not bail a perſon committed by a juſtice for aiding 
in running goods, without notice to the juſtice, and bringing ha 
beas corpus. Rex v. Norton. H. 1723. Bunb. 143.] 

[B. R. will not, on priſoner's application, permit ſurgeons to 
attend a wound *of a perſon ſtabbed by the priſoner,“ to give ac- 
count of it, in order to bail priſoner, the friends of party injured 
ſhould do it if they oppoſe bailing ; if they do not, the court may 
order it for their own ſatisfaction. Rex v Sally Saliſbury, H. g G. 


Str. 547+] 

8 the houſe of peers may bail a peer committed upon an in- 
dictment for murder; if the indictment be removed before them 
by certiorari. R. Skin. 683, 4. 

So juſtices of gaol-delivery may bail in caſes within their cog- 
nizance z as if a man be convicted before them of homicide ſe de- 
fendenda. H. 105, Poph. 96. 

Or of homicide and has a pardon to plead. H. 10g, 

So juſtices in eyre may bail, Poph. 96. 

By the ff. 1 R. 3. 3. Every juſtice of peace may bail, but 
not before. R. Poph, 96. But this was repealed by the /, 
8& H. 7. 3. 

By the ff. 3 H. 7. 3. Two juſtices of peace (one guorum may 
bail perſons mainpernable by law, within their county, &c. till 
the next ſeſſions or gaol-dehvery, where they mult Lnrer the 
bail · piece on pain of 10 1. F. XB. 25 1. F. 

And therefore, two juſtices may bail in caſes within their cog- 
nizance. H. 105. 

But one cannot bail, H. 105, But now, if one juſtice by his 
warrant can apprehend, one may bail. Mod. Ca. 179. 

And by the ff. 1 & 2 Ph. & M. 13. They can only bail per- 
ſons bailable by the ff. V. 1. 15. Poph. 6. 

Nor thoſe, except in open ſeſſions, or by two juſtices (one gu- 
rum preſent at the time of the bailment. 

And after examination of the priſoner, and information of the 
fact and its circumſtances ; which bailment and examination they 
muſt certify at the next gaol- delivery. H. 105. 

And juſtices of peace may bail before, or after commitment to 
priſon. H. 165. F. N. B. 250. G. 

And after indictment and proceſs againſt the offender. 
H. 106, 

Sheriffs and others might bail perſons impriſoned upon 
an indictment before them. H. 106. 2 Inft. 190. F. N. 
J. 250. 

— conſtable might bail. Poph. 96. | 

But by the ff. 1 Ed. 4, 2. All indictments before the 
ſheriff, gr his othcers, ſhall be delivered to the next ſeſſions of 
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(F. 5.) 


Remedy for 
not bailing. 


(F. 6.) 
For bailing 
when they 
ought not. 


B & FT bs 
the peace, and they cannot arreſt or proceed thereon, on pain 


of 100 l. 

Yet by the /. 23 H. 6. 19. The ſheriff may bail, upon an in- 
dictment for a treſpaſs. 

So upon an homine replegiando. H. 103. 

But if the ſerjeant of the houſe of commons takes into his cuſ- 
tody, by order of the houſe, perſons accuſed of treaſon, c. he 
cannot bail them. R. 1 Lev. 209. R. Hard. 464. 

By the (. 5 Ed. 3. 8. The marſhal of B. R. ſhall not bail per. 
ſons indicted, or appealed of felony, on _ of half a year's im« 
priſonment and ranſom. F. N. B. 251. J. 

Who may bail in civil actions, Vide Tal, (F. 10.) 


If bail be refuſed, when it ought not, a man may have a writ 
de odio & atia, directed to the ſheriff, quad inquirat, &c. utrum 
A. captus & detentus in priſond, c. retlatus fit odio & atia, &c, 
2 Inſt. 55. 

And if upon ſuch inquiry, it be found, that he was accuſed for 
malice, or was not guilty, or that it was y” defendendo, or per in- 
fortunium, a writ goes to the ſheriff de ponendo in ballium until pro- 
imam aſſiſam. 2 Inſt. 42. 

And he ſhall be bailed to 12 mainpernors. [ta 1 Ca. 26, 
Sect. 3. 2 Inſt. 42. 

Or he may have an homine replegiando, which lies u 7 captus fit 
per præceptum regis, aut pro alio retto quare ſoeundum conſuetudinem 
Angliæ non fit replegiabilis, 2 In * 55. Reg. 77. be F. NM. 
B. 66. E. 

So upon an habeas corpus in B. R. the court may bail him, tho! 
there was a ſufficient cauſe for his commitment. 2 Int. 55. 
Vau. 156. 


So if a ſheriff, bailiff, &c, refuſe to bail upon offer of ſufficient 


ſurety, when the man is bailable, he ſhall be amerced. 
5 So if a juſtice of peace refuſe to bail, he ſhall be fined, Mod, 
as 179. 

pal was fineable by the common law. 

So if a ſheriff, &c, refuſed bail where he ought not, a writ de 
manucaptione founded upon the //. VW. 1. 15. went, commanding 
him to bail. F. NM. B. 249. G. H. P. C. 103. 

But now, by the /. 28 Ed. 3. 9. All writs or commiſſions to 


the ſheriff, to indict or deliver, are taken away, and conſequently 


the writ of mainprize. H. 104. F. MN. B. 250. A. 
Remedy for not bailing in civil actions. Vide poft (K. 6.) 


By the fat. W. 1. 15. If a ſheriff, bailiſf, &c. who has the 
keeping of a . in fee, plevy any one not pleviſable, 
he ſhall loſe the fee, and & bailiwick for ever. Vie 

2 Ii. 190. 

If an under-ſheriff, ec. does it without the will of his lord, he 
ſhall have impriſonment for three ycars, and ranſom, 

If he takes money to deliver him, he ſhall reſtore double to the 
priſoner, and ſhall be amerced, Yide 2 Inſt, 190. 
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By the ff, 1 & 2 Ph, & M. 13. If a juſtice of peace offend 
againſt that act, upon proof before juſtices of gaol-delivery, he 
ſhall be fined at their pleaſure, tho' by the common law he was 
fined only 5 1. as for a negligent eſcape. 4 . 179. 

And therefore, if he bail a man not bailable, he may be fined 
at diſcretion. 4 lt. 179. 

As for bailing one taken upon an hue and cry, he was fined 407, 
Hal. P. C. 101. 

So if he takes inſufficient bail. H. P. C. y. 

So if he bail a perſon not bailable, tho? it does not appear by 
the mittimus, that he was not bailable. R. Poph. 96. 

So the bailing of a perſon not bailable, will be a negligent eſcape, 


I Lev. 209. x 
(F. 7.) What perſons are bailable in Civil Actions. 


By the /. W. 1. 15. and by the writ de homine replegiands, it ap- 
pears, that a man detained in priſon by the ſpecial command of 
the king, that is by proceſs out of a court of juſtice, (for the 
king can commit to priſon only by his juſtices,) ſhall not be 
delivered to bail by the ſheriff, 2 f. 187. F. N. B. 66. E. 
2 Sand, 60, 

Nor by juſtices of the foreſt. 2 J,. 187. 

So no court can bail a man committed to perpetual impriſon- 
ment by judgment. R. Mo. 666. 

And an obligation, for the inlargement of any one in execution 
for debt, was void by the common law. 1 Lev. 209, 


(F. 7.) 
By the com- 


mon law, 


But B. R. may bail in all cafes at their diſcretion, Vide Ante 


(F. 


defendant be in execution, tho' he is not bailable de rigore juris, 
yet by ſpecial grace he may be bailed. 2 Rol. 112. J. 50. 

And if the error be apparent, he ſhall be bailed. R. Dy. 193. 6. 
in Marg. D. 2 Bul. 164. Adm. 1 Rel. 386. 2 Cra. 401. Vide 


* (F. 10.] *. | 
And if an error in law be aſſigned, he is uſually bailed. Per 


G. 3 Bul. 62. 
Otherwiſe, if an error in fact. 3 Bul. 62. 
Or if there be error in parliament of a judgment in 
Z. R. he thall not be bailed, 2 R.. 112. J. 52. D. per Co. 
2 Bul. 164. 
Or if there be error in the excheguer of a judgment 
in B. R. the exchequer cannot bail. R. 2 Cre. 108. Cs. 


El. 131. | | 
And after the record removed into the excheguer, B. R. cannot 


bail. R. 2 Cro. 108. | 

So if a defendant in execution ſue an attaint in B. R. he ſhall 
be bailed for cauſe, though it is not uſually done. R. Cro, El. 5. 
Dy. 193. f 

Or if he ſue an attaint in C. B. R. Dy. 193. 6. 5 


3. | - 
And therefore, upon error in B. R. of a judgment in B. if the 
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o if he fue an audita querela upon matter in writing. Vide au 


But now by the f. V. 2. 13 Ed. 1. 11. If an accompt- 
ant committed to priſon be aggrieved by auditors, who will 
not allow his reaſonable expences, Cc. he ſhall be delivered to 


mainpernors. 5 


By the /f. 23 H. 6. 10. Sheriffs and all their miniſters 
may deliver to bail or mainprize upon ſufficient ſurety, all per- 
ſons arreſted by writ, bill, or warrant in any perſonal action, ſo 
that they obſerve the day and place limited in ſuch writ, bill or 
warrant. 

And by the equity of this ſtatute, they may bail upon an attach. 
ment out of chancery. Semb. 2 Vent. 238. 1 Vent. 234. R. cont, 
3 Leo. 208, is F 

*And on demurrer to a declaration on ſuch a bail-bond, the 
court will not preſume the plaintiff had no authority to take 
bail, unleſs ſome caſe be made in pleading to it. 2 BY, 
Rep. 955.* 

838 out of the dutchy court, or the court of wards. 
Comb. Cro, El. 647. 

So in an attachment of privilege, upon a prohibition, or in 
proceſs, upon a penal ſtatute. ' Per C. B. Mich. 4 G. inter Field 
end Workhouſe. ( Reported Comyns's Reports 264.) 

But perſons cannot be bailed by the ſheriff, who are not 
legally in his cuſtody, but the obligation will be by dureſs, and 
void. 

As if the ſheriff takes it upon an attachment out of the court 
of requeils ; for it has no authority to iſſue ſuch proceſs. R. Gro. 
El. 647. | 

So if a man be arreſted in the county of B. and afterwards car. 
ried to another county, and there gives bail-bond to the ſheriff of 
B.; for ſuch obligation of one out of his cuſtody is by dureſs. 
R. Cro. El. 745. 2 Jon. 76. «0:5 ol 

So if he gives a bail-bond, when taken upon # attachment for 
7 contempt, R. in C. B. inter Field and Workhouſe, Mich. 4 Ge. 
{ Reported Comynyg's Reports 264.) for ſuch obligation ſhall be 
taken at the peril of the ſheriff. R. Sal. 608. 

By the f. 13 K. 2. 17. He in reverſion, fc. on being receiv- 
ed, &c, ſhall find bail to anſwer the ifſues of the land for the time 
he delays the demandant. 

In an action in C. B. againſt a peer, he ſhall find bail. R. 
2 L. 173. 


his cannot be law. Vid. 1 Inft. 131. 2 Ita 50. 


Who nod, 


But by the ff. 23 H. 6. 10. Thoſe are excepted, who 
are in cuſtody upon condemnation or execution. And 
therefore, ſhall not be bailed, though they bring writs of error. 
1 Vent. 2. 

Or upon a capias utlagatam,- or excommunicatum, who ſhall not 
be bailed by the /. W. I. 15. 
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Or for furety of the peace. 1 
Or by ſpecial commandment of the juſtices, ö 
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Or vagrants. 

And therefore if a man be committed by the court, he ſhall not 
be bailed, 1 Rol. 134. 

Or by the chief juſtice. Bid. 

So it he be committed by the King's counſel. Senb, 
1 Rol. 134, 219. 

So perſons in cuſtody of the ſerjeant of the houſe of commons, 
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cannot be bailed by him. R. 1 Lev, 209. | - | 
Nor perſons in euſtody of the ſerjeant of the marches, 1 
1 Lev. 209. , 50 


3 2+ > 
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So B. K. will not bail where there is no remedy for bringing 

the — back again into cuſtody, if there ſhould be judgment 
inſt him. 

* in error of a conviCtion for deer-ſtealing, a defendant in ex- 

ecution ſhall not be bailed in B. R. for if the judgment be aſſirm- 

ed, there is no remedy to have the defendant in cuſtody, R. 

1 Sid. 286, 2 Keb. 43. ; 

So in error upon an indictment, by a perſon in execution for 
a fine to the king, he ſhall not be bailed, 1 Sid. 320. 

So in an homine replegiands, after an elongatus returned, the de- 4 
fendant being taken upon a capias in withernam, ſhall not be bail- | 
ed, unleſs he confeſs the taking, and the cuſtody of the perſon, 
D. Ray. 475. ; Wee + FO 

Yet a man in execution, cr. may be bailed in many 4 
caſes in B. R. though not by the ſheriff, c. As if he brings ; 'þ 
error, 8 audita querela, c. Vide ante (F. 7.) Pf - oy 

F. 10. wa 
So if a man be taken upon an excommunicato capiendo by the ,. | 
5 El. 23. he ſhall be bailed by B. R. though not by the ſheriff, « 
Ee. 1. 1 Bul. 122. 

And if he offers caution to the biſhop ad parendum : mandatis ec» 
eg, a writ ſhall go to the biſhop to take the caution, and deli- 
yer him; and if he does it not, a writ goes to the ſheriff to deli- | 
ver him. 2 Inſt. 189. f 

So- upon an excommunicato capiendo, a man may be bailed, 
while the return is under the conſideration of the court. X. ( 
1 Sal. 105. 1 

= this is in the diſcretion of the court, and may be refuſed. 

J Sal, 106. | 

So in error upon an indictment, it may be refuſed. Bid. | 


The court of B. R. bail in all caſes at their diſcretion, Auie (r. 10) 
(F. 3, 4+) ö Hy 
And therefore in error before them of a judgment in C. B. if 
the error be apparent, tlie plaintiff in error, tho' he was in exe» - 
cution; may be bailed. -Fide ante, (F. 7.) - | 
So in error of a judgment in Ireland. Pal. 286. | 
In error to reverſe an outlawry. Dy. 195, 6. | 
In exror to reverſe an outlawry, in an appeal, 1 Sid, 316, 
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But after the record removed out of B. R. the court cannot 
bail. R. 2 Cre. 108. i 

So C. B. may bail in actions depending before them. 

As in an attaint in C. B. by a defendant in execution, the 
court may bail. Dy. 193. 6. 

And bail is uſually taken de bene ef before a judge at his cham. 
bes, JF OY POT ES 

And if the plaintiff does not except againſt it within twenty 
days following, it ſhall be filed and allowed as good. Pr. Reg. 68. 
Ray. 96. 

And it ſhall be taken as good bail before filing, till diſallowed 
by the court. Pr. Reg. 70. 

And if the defendant daes not file it, the plaintiff may, Pr, 
Re . 7 . 

The HE filazer, or his clerk, attends the court, or a judge, 
when the defendant puts in his bail; otherwiſe there ſhall be no 
bail. Per Rule in C. B. Tr. 1 V. & M. Vide Rules and Orders 
F C. B. 104. . | 

But upon a writ of error out of B. R. the excheguer cannot 
bail; for they have no authority but to affirm, or reverſe the 
judgment. K. Cro. El. 731. R. 2 Cro. 108. | 

So after a writ of error upon a judgment by the barons 
brought in the exchequer chamber; bail to the error ſhall be 
taken by the chancellor and treaſurer, and not by the barons, 
Cav. 31. 

Br te flea Ng . & 1, 4. juſtices of aſſiſe may take bail 
in any cauſe depending at I Hinter, which ſhall be tranſmitted 
to one of the juſtices or barons of the court, where the cauſe is 
depending. | 

The ſheriff may bail upon an homie repit giando. Hal. P. 
C. 103. 

And by the /. 23 H. 6. 10. He ſhall let out of priſon on ſuffi- 
cient ſureties perſons arreſted, fc, viz. the ſheriff and all other 
officers and miniſters aforeſaid. And before are named fherif, 
under. ſberiſt, ſheriff's clerk, feward, or bailiff of franchiſe, ſervant, 
or bailiff, or coroner, 

So the ſheriff mult bail a perſon arrefted by proceſs out of the 
ſheriff's court in Landon. Cro. El, 77. 

[The ſheriff cannot bail on an attachment, but a judge may. 
Anon. MH. 8 G. Rex v. Bentley, A. 13 6. Str. 479. ont. Ld. 
Raym. 723. | 

So the mayor, &c. of a corporation, any one arreſted by pro- 


_ ceſs out of their court. R. Cro. El. 76. | 
If a man be arreſted upon proceſs out of an inferior court, the 


ſerjeant may take bail for his appearance. 2 Cro. 94. 
But a mayor, Cc. who is judge of the court, ſhall alone take 
hail to the action; for bail being matter of record, muſt be taken 


by the judge of the court. R. Cro. El. 76. R. 2 Cro. 94. D. 


Cro. Car. 196. 
 Tho'it be ſaid, that the bail before the ſerjeant was ſecundum 
aonſuctudinem wille, it is not good. 2 Cre. 94. U 


F 


Or che party may have a writ to the ſheriff out of chancery, > 
bail him. . N. B. 251. B. 

So the ſerjeant of the houſe of commons cannot bail, Semb. 
Hard. 464. Vide ante (F. 4.) 

Nor the ſheriff, upon an illegal proceſs; as upon an attach- 
ment out of the court of requeſts. R. Cro. EI. 646. Vide 
ante (F. 8.) 

By the f. 4 5 V. & M. 4. The juſtices of the reſpective 
courts of Weſtminſter, or any two of them (whereof the ehief juſ- 
tice to be one] may commiſſion under the ſeal of the reſpective 
court whom they think fit, other than common attornies or ſolici- 
tors, to take bail in any ſuit in the ſame court; which bail-piece 
thall be tranſmitted to one of the juſtices or barons of the ſame 
court, who on affidavit by one preſent at the taking, and fees, ſhall 
receive it as bail de bene eſſe before the juſtices or baronz of the 
{ame court. 

And ſuch bail may be juſtified on affidavits taken before the 
ſame commiſſioners. 

And the commillioners may examine the cognizors of ſuch bail 
on oath of the value of their eſtates, 

By rules upon this act, the afidavit of the bail being taken, 
may be before the juſtice to whom the bail is tranſmitted, or be- 
fore a commiſſioner authorized by the ſtatute to take afidavits in 
the ſame court. 5 M. & M. Vide Rules and Orders of B. R. and 
C. B. 82, 109. 

And the bail- piece ſhall be tranſmitted to a juſtice of the ſame 
court, in B. R. within eight days, and in C. B. within 10 days 
after the taking, if it be taken within 40 miles of London or 
Weſtminſter z if it be above 40 miles in B. R. within 15 days 
and in C. B. within 20 days, or if the judge be in his circuit, pre- 
ſently after his return. Vide Rules and Orders of B. R. and C. B. 
82, 109. 

And the commiſſioner muſt have a book, in which he ſhall en- 
ter the names of the defendant and his bail, and of the plaintiff, 
the time, and by whom tranſmitted; and in B. R. the name alſo 
of the defendant's attorney. Vide Rules and Orders of B, R. and 
C. B. 83, 110. 

To which book the plaintiff or his attorney may reſort, to in- 
quire of the ſufficiency of the bail. bid. 

But in C. B. a copy of the writ, whereon bail is required, 
muſt be written on parchment, and upon that the recognizance of 
bail ingroſſed. Vide Rules and Orders of C. B. 108. 

And the plaintiff may except to the bail within twenty 
days after its being tranſmitted, and notice to him, or his 
a- of the taking. Vide Rules and Orders of B. R. and C. 

83. 110. 

And upon exception, the defendant muſt put in better bail, or 
the bail given muſt juſtify themſelves in court by affidavit in court, 
or taken before a judge, or before the commiſſioner who took the 


bail. Yide Rules and Orders of B. R. and C. B. 83, 110, 
(G) The 
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(G) The Banner of taking Baik. 
(G. 1.) In Criminal Caſes. 
1 N the caſe of felony, the bail ſhall be bound by recognizance, 


each in a ſum certain, and the principal in double, that the 

principal appear at the next ſeſſions, or gaol-delivery, &c, et 
ultra quilibet corum corpus pro corpore. 4 Inft. 178. 

[But the defendant and his bail cannot be called upon their re- 


cognizance without notice except on the day on which he is bound 


to appear. Rex v. Adanis, P. 9 G. 2. Br. R. H. 237.] 

If a priſoner be brought up upon a capias and cepi corpus re- 
turned, the bail ſhall be, that he appear de die in diem & de ter- 
mino in Yerminum quouſque placitum terminetur & quilibet corpus pra 
corpore. 4 Inſt. 179. 1 Bul. 45. 

But if the priſoner be bailed before the return of the writ, 
the bail ſhall be only bound in a ſum certain, and not corpus pro 
corpore. R. 1 Bul. 45. 

[If defendant indicted for perjury is acquitted, the bail ſhall 
be diſcharged from their recognizance, on motion, tho? the ac- 
quittal is not entred on record; for the acquittal appears on the 

ea. Rex v. Spenſer, H. 25 G. 2. 1 Will. 315.) - 

735 for ute in .  Noninfor- Hall Klee — ſhall be body 
for body. 1 Lev. 106. | 

What bail will be ſufficient. Vide paſt, (K. 1, &c.) 

k Bail in an appeal. Vide Appeal, (F.— 3 4z 6, 9.) 


(G. 2.) In Civil Actions. 


FIf defendant, before arreſted, puts in bail before a judge, and 
gives notice to plaintiff, who does not except in 20 days, the 
bail ſhall ſtand, and defendant, if arreſted, have a ſuper/edeas. 
Barnes 81 —Vide next caſe. ] | 

[Bail cannot be put in before arreſt, without conſent ; and 
plaintiff may arreſt defendant after bail before a judge, and no- 
tice. Barnes 83.] 

If perſonal actions the ſheriff, &c. on an arreſt ſhall take bail 
by obligation in a reafonable ſum, for the appearance of the de- 
fendant at the return of the proceſs, | 
[defendant is ſued by wrong addition, he mult give bond ac. 
cording to the writ, put in bail above by his.proper addition, and 
may plead the miſnomer in abatement. Barnes 94. 

Debt on bail-bond mult ſhew that the bond was to the ſheriff 
by his name of office ; but if the declaration ſays it was to be paid 
to the ſaid ſheriff, &c. it is ſufficient. Symes v. Oakes, Shepherd v. 
Oakes, H. 4 G. 2. Str. 893+] | | 

In debt on bail-bond, proceedings ſhall not be ſtaid, unleſs 
bail pay his principal's whole debt, and coſts, as well as his owt 
coſts, and thoſe of the other bail. 2 Bl. Rep. 816.* 


Who 


S a 4 


Who ſhall be ſufficient ſureties. Yide poſt, (K. 2.) 

How an appearance ſhall be enforced. Vide in Pleader, (B. 3.) 

And a bond to appear at the return of the writ, ought ſtrictly 
to purſue the writz otherwiſe, it is void, if there be a material 
variance. 5 1 Vent. 2335 4. 2 Jen. 46, 138. Vide Pleader, 

2 W. 25. 
g At — return of the proceſs, the defendant ſhall give bail to 
the action. 

If common bail is ſufficient, he only files it; for it is no bail 
till filing. Pr. Reg. 73. 

If ſpecial bail be required, the plaintiff may enter a ne recipia- 
tur with the philizer, with whom the bail ſhall be filed. C. 
Att. 45. | 

If Necla bail be given in B. R. the bail are bound by the re- 
cognizance, (but not in a ſum certain, ) that if judgment be 
given, and the defendant do not pay the condemnation, nor 
render himſelf to priſon, tunc debitum recuperatum fit againft the 
bail, ©c. 2 Cro. 450. 

But in C. the bail is bound in a ſum certain to the value of the 
debt, or damages in the writ. 2 Co. 645. Cro. Car. 481. 

Yet the defendant himſelf need not be bound with his bail. R. 
1 Sal. 3. a 

In - account before auditors, the defendant ſhall be bailed, 
and the bail bound, that the defendant appear de die in diem be- 
fore the auditors, and afterwards in court, and if he be found in 
arrear, that he pay, or render himſelf. Lut. 49, 60. Cre. 
El. 82. Vide in Accompt, (E. 8.) 

If an action be removed by habeas corpus C. B. the bail ſhall be 
bound, that the defendant appear upon eight days notice and 
plead, and if he be condemned, that he ſatisfy, or render him- 
ſelf, Cc. 2 Cre. 97. Vide poſt, (H.—l.) | 

How bail ſhall be given in an audita querela. Vide audita gue- 
rela, (E. 4.) f 

By the /. 3 Fac. 8. in error of a judgment in debt on a ſingle 
bond, or bond for payment of money, or in debt for rent, or 
any contract, no execution ſhall be ſtayed, unleſs the defendant 
be bound with two ſufficient ſureties in a recognizance of double 
the ſum recovered, to proſecute the errror with effect, and if 
judgment be affirmed, to pay the debt, damages, and colts of 
the former judgment, and alſo the damages, and coſts to be 
awarded for delay of execution, 

And by the /f. 13 Car. 2. 2. and 16 & 17 Car. 2. 8. in error 
in other actions. 2 for this in Pleader, (3 B. 12.) 

[In error on a judgment on a bond for money, being the fame 
ſum mentioned in certain indentures, plaintiff in error ſhall give 
bail, *For the material part of the condition was the payment of 
the money, and the words added only ſhew they were not diſtinct 
debts.* Deſbordes v. Horſey, H. 7 G. 2. Str. 959-] 

[Recognizance in error on judgment, after verdict in eject- 
ment, is in the value of two years profits, and double colts. 
Barnes log.] þ | | 
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If error on a judgment on a bond, that if plaintiff furniſhed x 


man with beer, defendant would pay not exceeding 100/. there c 
need not be bail, for this is not a certain demand, but a quantum { 
meruit. Thrale v. Vaughan, T. 16 G. 2. Str. 1190. Will. 19.] 

In error, the recognizance either of the plaintiff alone, or of i 
ſureties, is ſufficient. Barnes 75, 78.] 

But if the plaintiff in error was in execution, the bail ſhall not t 
be bound, that he render himſelf again in execution. R. Dy. 193, ( 
in marg. N. 3 Leo. 113. 

Bail cannot be for part of a debt, but it ſhall be for the whole. t 
1 Bul. 107. v 


And if it be for the execution only, it ſhall be amended, and 
made bail for the judgment, as well as the execution. R, 
1 Bul. 107. 2 Cro. 272. 
After final judgment, bail cannot be put in. Barnes 92. ] 
If bail for one defendant be in Michaelmas term, for another in 
Hilary, it ſhall be amended, and made of the ſame term ; for the 
plaintiff cannot proceed upon a joint action againſt two defen- | 
dants, upon bail filed in ſeveral terms, Lat. 183. 
Vide ante, (V. 10.) 


8 0 
(H) CAhen Bail ſhall be file. $ 


B I the /. 5 @& 6W.& M. 21. common bail ſhall be filed 
: within eight days after the return of the proceſs, upon paiu N 
of 5 J. for which judgment and execution ſhall be immediately ch 
awarded. 
[The rule for payment of 5 J. for not filing common bail, 4 
ſhall be abſolute on the firſt motion. White v. Helland, H, f 
13 G. Str. 737. : 0 
And the defendant does not appear, till the ſiles common, or 
ſpecial bail. Vide in Pleader, (B. 1.) 
And 'till he appears in B. R. or a commttitur be entred upon 
the roll, the plaintiff cannot declare againſt him. Vide ibidem. 
Nor in C. B. till he files bail, or be brought into court by 
habeas corpus. Vide ibidem. wrt 
And by the courſe in C. B. where the action is removed by 
habeas corpus, bail ſhall be given before the action be depending 
in court. 2 Cro. 97, 98. 
And if common bail be not filed, the attorney ſhall be puniſhed, 
1 Rob. 372. 
And upon motion it may entred, tho' the attorney be dead, 
1 Rel..372. | | a AE 
If common bail be not filed in eight days, upon producing the 
writ and return, and a certificate, that it was not filed, there ſhall 
be judgment for 5 J. without more, ui, &c. 5 Med, 392. 
\ Yet if bail be filed in B. R. the laſt day of the term in which 
the bail is filed, it is good. R. Heb, 70. 1 Rel. 333. A. 


2 Cro. 384. An 


B 6: 


And if no bail be filed it is not error. R. Hob. 264, 5. R. 
cont, Cro. El. 894. K. acc. 2 Cro. 568. R. cont. Mo. 694. 
Semb. cont. Cro. El. 223. 

If bail be filed in one term, and another added the next term, 
it ſhall be bail only of the laſt term. 1 Sal. 100. 

Bail an in action upon an arreſt ſhall be entred, and filed in 
the office of the philizer, by whom the proceſs was made. 
Compt. Att. 45. 

Bail upon an habeas corpus, or writ of privilege, ſhall be en- 
tred in the prothonotary's office, from which the habeas corpus, or 
writ of privilege iſſued. Campt. Att. 45. 

Vide ante, (F. 10.) 


(1) Bail in an Habeas Corpus, 


B AIL upon an 4abeas corpus ſhall be before declaration. R. 
2 Cro. 97. 

If there 5 habeas corpus to an inferior court in London, or 
within five miles, to remove a caule, the defendant ought, within 
four days after allowance of the writ, to give notice to the plain- 
tiff, or his attorney, or ſuch as enters the plaint, in writing, of the 
the names and additions of the bail, and before what judge, and 
when it will be offered. Vide Rules and Orders of C. B. 16. 

If the plaintiff, or his attorney, cannot be found, the notice 
ſhall be the chief clerk in the inferior court, or his deputy z and 
there ſhall be an affidavit of this, before the bail be taken. Vide 
Rules and Orders of C. B. 16. 

If there be no exception to the bail within 28 days after tender, 
upon an affidavit of notice, it ſhall be filed. 1 Sal. 98. Vide 
Rules and Orders of C. B. 16. which mentions 20 days. 

And if it be not filed within four days after the 28, upon a 
certificate thereof, a procedendo ſhall be granted. Vide Rules and 
Orders of C. B. 16. 

And where the habeas corpus is returnable immediate, there 
ſhall be a procedendo, if bail be not given within eight days. Vide 
Ruler and Orders of C. B. 16. 

An habeas corpus to the courts of London, or other inferior 
court within five miles may be returnable i*1mediate. Comp. 
Att. 46. Vide Rules and Orders of C. B. 15. 

So in all removals by habeas corpus, bail ſhall be given, if there 
was bail in the inferior court. Mod. Ca. 242. 1 Sal. gg. 

So an executor, who has found bail in an inferior court, ſhall 
find bail but not to pay the condemnation, but for appearance 
only, if the plaintiff declares within two terms. 1 Sal. 98. 

But the bail in an inferior court will be good in a ſuperior ; for 
the party might have excepted to it there; except in London, 
1 Sal. 97. x 

So 8 may be excuſed without bail, tho' the removal 
be by habeas corpus. Semb, I Sal. 98, 101. 

Vo. I. XX Or, 
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Or, if the cauſe of action in the inferior court be vexatious. 
Semb. per Holt. 1 Sal. 101. But this is cauſe for diminution of 
the ſum in which the bail are bound, not for excuſing bail. 
1 Sal. 102. | 

So, if bail is not given in eight days after the habeas corpus al. 
lowed, a procedendo ſhall be awarded by the barons at any time 


before bail. 


[If defendant puts in bail, and plaintiff does not declare in two 
terms, the cauſe is out of court, but there is no limited time for 


plaintiff to give rule to put in bail. Barnes go.] 


ail in an Audita Querela. 
Vide Audita Querela, (E. 4.) 


(K) What Ball ſhall be ſufficient. 
(K. 1.) In Criminal Caſes. 


N criminal caſes, the bail ſhall be in a ſum certain, or cor- 
pus pro corpore. Hal. P. C. 97. 

But this latter method is now rarely uſed. H. H. P. C. 
vol. 2. 125. | | 

[If bail is taken corpus pro corpore, and the principal run away, 
the bail are not hanged, but amerced. Rex v. Dalton, T. 5 G. 2. 
Str. g911.] | 

By the . W. 1. 15. that ſhall be ſufficient bail, for which the 
ſheriff will anſwer, 

And therefore, there ought to be two at leaſt. H. P. C. /. 
But uſually there are four. Pr, Reg. 68. 

[In an appeal for murder by writ on the civil fide, two bail 
only are required; if on the crown fide by certiorari, there mult 
be four. Vid. Caſtell v. Bambridge, H. 3 G. 2. Str. 854. ] 

And in felony they ſhall be ſubſidy men. H. P. C. 97. 

And the ſum ſhall be 40 J. at leaſt. H. P. C. 95. 

The number of the bail, and their ſufficiency, and the ſum in 
the recognizances, is much in the diſcretion of him who is to take 
the bail, and therefore he may examine them on oath. H. H. 
P. C. 2 vol. 125.“ 

»On articles of the peace, the court may require bail for ſuch 


a a length of time, as they think neceſſary for the preſervation of 


the peace, and are not confined to a twelvemonth. 1 Term 
Rep. 696.* 

*And where they had at firſt required for 14 years, they af- 
terwards reduced it to two years, on its appearing that an in- 
formation was depending againſt the defendant, which muſt ne- 
ceſſarily be determined within that time. 74.* 

But a juſtice of peace may take money, as a pledge for the 
ſurety of the PEACE, Cre. Car. 446, 


(K. 2.) 


T 


(K. 2.) In Civil Actions. 


By the ff. 23 H. 6. 10. the ſheriff, c. ſhall let to bail, upon 
reaſonable ſureties of ſutficient perſons, having ſufficient in the 


ſame county, | 
And therefore, the ſheriff ſhall take ſufficient ſureties for his 


indemnity. Cro. El. 624. 

Yet if he takes only one ſurety, it is good. Per Poph. Cro. 
L. 624. R. Cro. El. 672, 808, 852, 862. Cro. Car. 446. 

And if the bail ſwear that they are ſufficient, and afterwards 
confeſs that they were not ſo in court, they ſhall be put in the 
pillory. Cro. Car. 146. 

So, if the ſheriff takes bail, who has nothing within the coun- 
ty; it is at his peril, and the bail ſtands. R. Cre. EI. 808, 
852, 862. 

80 bail, given to the ſheriff will be ſufficient bail to the action. 
1 Sal. 97. 

The . may accept money depoſited, in lieu of bail. Pr. 
Re * 66. 

Bur an infant ſhall not be accepted for bail. Pr, Reg. 68. 

Nor a perſon, who claims privilege ; as, a tipſtaff in chancery. 
1 Sid. 68. 

Nor an attorney. Doug. 466. Nor clerk to defendant's at- 
torny. Coxup, 828. Nor ſheriff's officer, nor bailiff, nor any 
other perſon concerned in the execution of proceſs, nor perſons 
outlawed after judgment. R. M. 14 G. 2. 

et if a perſon who by the rules of the court is not permitted 
to become bail, ſhall be put into the bail piece, the plaintiff can- 
not take an aſſignment of the bail bond, and proceed upon it, as 
if no bail had been put in. Doug. 469. | 

And if notice of juſtification has been given by a new at- 
torney, not allowed by the court, the bail will not be permitted 
to juſtify, Dong. 217. 2 Bl. Rep. 1323.* 

*So, bail on a teſatum capiat, from Middleſix, put in where 
the writ is ſerved, and not in Middleſex, is as no bail, and plain- 
tiff may proceed as if defendant had not appeared. 2 Fl. 


The ſum in bail, taken upon the /. 23 H. 6. 10. ſhall be pro- 
portioned to the cauſe of action. 1 Med. 16. 
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(K. 4.) 
When con- 


By the f. 13 Car. 2. 2. the bail for appearance ſhall not be mon bail. 


bound in a penalty above 40 /. it the cauſe of action be not par- 


ticularly expreſſed. | 
Before that, it might be to any ſum the ſlieriff pleaſed, R. 


2 Cro. 286. 


And upon appearance, common bail ſhall be taken, unleſs the 


debt be above 10 J. Pr. Reg. 72. | 
Or, in debt of a greater value, if the defendant be not taken, 


but ſurrenders himſelf upon the exigent. Sal. 496, 
XX 2 Or, 
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Or, appears upon a ſummons, attachment, or diſtreſs, 
1 Mod. 236. 8 | 

Or, upon a /uperſedeas quia improvide. 

So, by the /. 12 G. 29. in any proceſs, where the cauſe of 
action amounts not to 10/, and in inferior courts, where it 
amounts not to 40 . 

Or, if it amounts to more, if there be no affidavit of the cauſe 
of action. | | 
So there ſhall be common bail, in debt upon a penal ſtatute, 
R. Yel. 53. We 4 
_— in an information upon a penal ſtatute generally, Per 

at. "41 

So, in debt, the defendant ſhall be diſcharged upon common 
bail, upon affidavit, that 10 J. is not due, if the plaintiff cannot 
deny it, or the plaintiff is in priſon upon an eſcape warrant, Ge. 
Med. Ca. 63. Vid. 1 Wil. 335. which ſeems cont.* 

So, in error by an executor, of a judgment againſt his teſta- 
tor, he ſhall not find ſpecial bail within the /. 3 Fac. 8. 

Or of a judgment againſt himſelf. 2 C. 350. Cm. 
Car. 59. Lit. 3. 1 Sid. 183. Vide in Caſte, (B.) 


So, in an action againſt an executor, or adminiſtrator. Pr. 


: Reg. 66. 3 Bul. 317. Tel. 53. Lit. 81. 2 Brownl, 293. 


Or, againſt an heir. 2 Jen. 82. 2 Lev. 204. 

Tho' it be upon an habeas corpus for removing the cauſe out of 
an inferior court. R. 1 Sid. 418. Ont. Lit. 81. 1 Lev. 245. 
But R. acc. 1 Lev. 268. 2 Lev. 204. R. 2 Fon. 82. 

Or, againſt bail in another action. 

Or, againſt a privileged perſon; as, an attorney, O. 
1 Mod. 10. 2 Mod. 181. 2 Brownl. 134. Sal. 544. 

Otherwiſe, if an attorney be ſued by original. 2 Brownl. 134. 

So, where the damages are uncertain ; as, in treſpaſs gene- 
rally. Hanſ®'*s, Introd. 2. 

Action upon the caſe for ſlander; and, generally, in other 
actions upon the caſe. 1 Sid. 183. 
Ejectment. Hanſ#'s, Int. a. 

Action for battery. 1 Mod. 2. 

Or, in account, till judgment quod computet. R. 1 Lev. 300. 
except in ſpecial caſes. Ny 28. 

Or, in an action upon a bond given upon a replevin. 1 Sal. gg. 

In a replevin or homine replegiando, where the defendant appears 
before the capias in withernam, Sal. 582. 
If he appears gratis, tho' an elongata be returned. Sal. 583. 

And there ſhall not be ſpecial bail by reaſon of an ac etiam, 
where it is not requirable upon the merits of the cauſe, . 
1 Sid. 183. 

80 there ſhall be common bail, where the plaintiff was for- 
merly nonſuited for default of a declaration. Per Holt, Lord 


Raym. 679.“ 


Or, if the plaintiff does not declare within three terms after 
appearance. Pr, * 65, 71. 1 Mod. 25. LS 


R 


And the bail- bond cannot be aſſigned, when the original ſuit 
is out of court for want of declaring in time. 2 Bl. Rep. 876. 

Common bail may be filed at any time before the roll be 
marked for ſpecial bail. Pr. Reg. 67. 

[A trooper three days liſted, receiving pay, but only learning 
to ride, diſcharged on common bail. Bayley v. Fenners, Str. 2.] 

[A gunner in the artillery, tho' he has extraordinary pay, is 
within the deſcription of a common ſoldier, and to be diſcharged 
on common bail. Johnſon v. Louth. Str. 7.] 

[ An armourer in a man of war is a common failor. Barnes 114. 

A perſon is in the king's ſervice whilſt his name continues on 
the books, tho' he has been abſent beyond his leave of abſence, 
Barnes g.] 

[An out-penſioner of Chelſea Heſpital is not a ſoldier, 
Barnes 432+} | 

[If the original debt does not require ſpecial bail, the court on 
motion ill diſcharge ſpecial bail, and common bail ſhall be ac- 
cepted in debt on the judgment, tho' above 10/. and the court 
will ſtop proceedings pending writ of error. Gammage v. Watkin, 
P. 7 G. 2. Str. 975. Palmer v. Nudbam, P. 3 G. 3. 3 B. 
H. 1389. | | 
- [If defendant is furrendered after judgment, and on lying 
two terms without being charged in execution, ſuperſedes him- 
ſelf, and the action is brought on the judgment, common bail is 
ſufficient. Hall v. Hewes, P. 9 G. 2. Str. 1039. B. R. H. 244.] 

[If plaintiff has marked his proceſs for bail when he ought not, 
as in debt on judgment, where the original debt did not require 
it, and defendant has put in bail above; yet the court will diſ- 
charge it, and order common bail to be accepted. Robinſon v. 
Nicholls, T. 10 G. 2. Str. 10. Andr. 15.] 

[1f plaintiff recovers in frover, and defendant obtains injunc- 
tion, and plaintiff brings action againſt him for the goods, he 
cannot hold him to ſpecial bail, for by the former recovery the 
property was veſted in defendant, Adams v. Broughton, T, 
10 G. 2. Str. 1078. Andr. 18.] 

[If on affidavit's being deficient, common bail is ordered to be 
taken, and plaintiff then makes ſufficient afhdavit, takes out new 
writ, and holds defendant to bail, and next day moves ta 
diſcontinue on payment of coſts, defendant ſhall be diſcharged 
on common bail, and plaintiff pay coſts of the application. He- 
lifante v. Levy, P. 17 G. 2. Str. 1209. ] 

[But if it appears that the bail who have juſtified are forſworn 
and worth nothing, and thereupon plaintiff arreſts defendant in a 
ſecond action before he diſcontinues, defendant ſhall not be diſ- 
charged on common bail. Olmius v. Delany, M. 18 G. 2. 
Str. 1216.] | 

[If defendant is ſuperſeded, and then gives a note for the ſame 
debt, and plaintiff arreſts him on that note, he ſhall be diſcharged 
on common bail. Taylor v. Waſteneys, M. 18 G. 2. Str. 1218.] 

[If defendant is ſuperſeded for want of proſecution, he ſhall 
not be held to bail in debt on judgment in that cauſe. Barnes 116. 
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*But he may be charged in execution, after judgment ob- 
tained in the ſecond action. Coop. 72.* 

[Tf defendant diſcharged on the inſolvent act, promiſes after. 
wards to pay the debt, and is arreſted thereupon, he ſhall be dif. 
charged on common bail. Turner v. Schomberg, T, 18 G. 2, 
Str. 1233+] 
[So a bankrupt, who after his certificate allowed, promiſes 
payment of a debt due before the bankruptcy. Bailey v. Dillon, 
H 32 G. 2. 2 B. M. 736. 
IA judgment or decree in a court in France for damages, for 
a malicious proſecution, does not raiſe a debt here to hold to 
ſpecial bail. De Baſfe v. Mackenzie, M. 19 G. 2. Str. 1243.) 

[An athdavit made by plaintiff three years before on his going 
abroad, is not ſufficient to hold to ſpecial bail. Collier v. Hogue, 
F. 21 G. 2. Str. 1270] OY FR 

[Tf a judgment is in treſpaſs for above 10 /. or if the judgment 
is not for original debt or ſum above 10 J. defendant fall not be 
held to ſpecial bail in an action on ſuch judgment. Creſſy v. Kell, 
H. 19 G. 1. 1 Will. 120, ] | 

*Nor on a promiſe to pay the debt and coſts amounting to 
more than that ſum. Cop. 128.* 

[A ſerjeant in the guards cannot be arreſted for a debt under 


10 J. by proceſs of the palace court. Goadall' s Cofe, P. 21 G. 2. 


1 Will. 216.) 

[If plaintiff in original action has ſpecial bail, and waives it 
(as, by declaring in another county) he ſhall not have bail in an 
action on the judgment, and if it is taken, the recognizance ſhall 
be diſcharged. Crutchfield v. Seyward, P. 32 G. 2. 2 Will. gz. 
Barnes 116.] | | 

[In action for malicious proſecution, where plaintiff was ac- 
quitted on flaw in indictment; Barnes 76, otherwiſe for falſe im- 

riſonment ] ä 

[One diſcharged on an inſolvent act, ſor debt due before the 
day. Barnes 61.] | 

[Affidavit that A. and B. are indebted, is not ſufficient to hold 
them to bail. Barnes 70.]J | 

n debt on bond, if plaintiff does not produce the bond on 
motion, common appearance is ſuſficient. Barnes 72.] 

[For penalty given by act of parliament. Barnes 80.] 

[On bottomry-bond, ſhip loſt ; affidavits that it igt, have 
been ſaved, more affidavits that it was wnavoidably loſt ; common 
appearance. Barnes 87.] | 

[ Duplicate of diſcharge under inſolvent act, intitles defendant 
to common appearance. Barnes 100, 102, 105. ] 

[So a bankrupt's certificate, Barnes 101.] 

Uf there is bail in original action, bail taken in action on the 
judgment ſhall be diſcharged. Barnes 10).] 

[{f bail bring error, on award of execution againſt them on re- 
cognizance in error, bail is not required. Barnes 194 

Defendant arreſted at the ſuit of huſband and wife, action 
diſcontinued, defendant charged in cuſtody for the ſame ſum — 
"ou caule 


1 
cauſe of action, at the ſuit of huſband only; ſuperſedeas , and 


common appearance. Barnes 113.] 

[Plaintiff nonſuited in B. R. brings action in C. B. for the 
ſame cauſe; common appearance. Barnes 115. ] 

If there is not an ac etiam in the præcipe left with flazer, (tho 

there is in the capias;) common appearance. Barnes 117.] 

[Defendant ſuperſeded, and then action diſcontinued, he can- 
not be again arreſted for the ſame debt, with a ſmall addition not 
requiring bail. Barnes 393. 

(If plaintiff removes his action by certiorari, defendant ſhall be 
diſcharged on common bail. Bornes 399.] 

If drawer of promiſſory note is ſued by drawee, and alſo by 
indorſee, common appearance in each. Barnes 403.] 

{Plaintiff ſhall loſe his ſpecial bail where he declares differently 
from his writ; as, if the writ is in his own right, and he de- 


clares as executor. Helly v. Tipping, P. 10 G. 3. 3 Will. 61.] 


But where the debt, or damages in an action of debt, detinue, 
treſpaſs for taking of goods, action upon the caſe, (except for 
ander, ) amount to 20 J. ſpecial bail ſhall be required, 

So, in debt to 10/. or more. Pr. Reg. 72. 

So, in debt upon bond. 

Tho' it be dated twenty years before. 1 Sid. 63. 

Tho! there was a compoſition with other creditors, which binds 
the plaintiff if well made; for perhaps it was not regularly made. 
Sal. 99, Lord Raym. 383.* 

Tho' the obligation was by dureſs, or upon an uſurious con- 
tract; for that ſhall be tried. 1 Sal. 100. 

Or, for money won at play. Bid. | 
So, if a defendant be outlawed, ſpecial bail ſhall be required 
before error allowed for reverſing it, by the ,. 31 El. 3, X. 

Lit. 301. 

But by the /. 4 & 5 W.& M. 18. ſpecial bail before reverſal 
of the outlawry ſhall be required only where the court directs. 

And if a ſpecial bail was required before the outlawry, it 
ſhall now be ſo afterwards z otherwiſe, not. Sal. 496. 

So, if an executor or adminiſtrator has been guilty of a de- 
wſlavits 3 Bul. 317. 1 Sid. 63. 1 Lev. 39, 245. 1 Sal. 98. 
Vent. 355. * 

So if there be a general judgment againſt an executor or admi- 
niſtrator, and he brings error; he ſhall find ſpecial bail within 
3 Jac. 8. R. 1 Sid 368. 1 Lev. 245. 

So, where a cauſe is removed by habeas corpus, or certiorari, 
ſpecial bail ſhall E given. 1 Lev. 268. 

'Tho' the cauſe of action be of leſs value than requires bail in 
the ſuperior court. Did. | 

*So, ſpecial bail was required in trover, removed out of an in- 
ferior court, tho' the merits appeared againſt the plaintiff, Lord 
Raym. 767.“ 

And the court will examine whether an action be bailable, 
tho removed from an inferior court by ha. cor. but will diſ- 
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charge defendant on common bail, unleſs the eaſe be manifeſtly 


vexatious. 2 Bl. Rep. 886.* | | 

So, where the plaintiff has privilege ; as, an attorney, &c. Pr. 
Reg. 68. But now an attorney that ſues for fees ſhall not have 
ſpecial bail, if the cauſe of action does not otherwiſe require it. 
Pr. R. 74. By the ff. 13 Car. 2. 2. Upon an arreſt by attachment 
of privilege, bail may be required above 40 J. 5 

So where the damages are uncertain, the juſtices at their dif. 
cretion may grant ſpecial bail : as, in battery, if it appears to be 
outrageous. Pr, Reg. 72. 1 Sid. 276, 307. 

* And no counter affidavit ſhall. be allowed to leſſen the bail di. 
reed by a judge for an aſſault. 1 Black. Rep. 192.* 

In a conſpiracy, or, falſe impriſonment. 

In ſlandering of a title; or, ſcandalum magnatum. Ray. 74. 
2 Mod. 215. R. 3 Mod. 41. | 

P other action upon the caſe. Semb. 1 Sid. 276. 1 Lev. 39. 
n covenant, the bail ſhall be proportioned to the breach 
aſſigned. 1 Sid. 63. 

So, in debt upon bond for performance of covenants. 1 Sid. 63, 
1 Sal. 100. 

But in debt on bond conditioned for indemnification, &c. the 
defendant ought not to be held to bail for the penalty, but only 
for the amount of the damages incurred. Doug. 449, 450.* 

So, a priſoner diſcharged by the ſtat. of inſolvent debtors, 
ſhall find ſpecial bail, if he be afterwards arreſted for a ſum 
above 100 J. R. Mod. Ca. 301. | 

So, after a capias in withernam, if the defendant plead non 
cepit, he may be admitted to ſpecial bail. Sal. 581, 2. 

So, if the principal does not appear at the return of the proceſs, 
the bail-bond for appearance ſhall not be diſcharged, till ſpecial 
bail be given to the action. 1 Sid. 386. 

So in debt upon a recognizance of bail, ſpecial bail ſhall be 
given. Per 2 J. 2 Mod. Ca. 237. | 

By the ff. 12 G. 29. in an action above 10/. the plaintiff ſhall 
make affidavit of the cauſe of action, and the ſum ſworn to ſhall 
be indorſed on the proceſs, and the ſheriff ſhall take bail for no 
more, | 

If the plaintiff requires ſpecial bail, he ought to give notice of 
it to the defendant's attorney. Pr. Reg. 70. 

And notice by his attorney is ſufficient, tho the roll be not 
marked. Pr. Reg. 71. 

And if no notice be given, nor the roll marked before common 
bail filed, ſpecial bail ſtrictly cannot be required. Pr. Reg. 73. 

And the marking the roll, was only to ſhew »he value of the 
action, which did not appear in the latitat; but now, fince the 


. 13 Car. 2. 2. it is not neceſſary; for it is now expreſſed in the 


ac etiam. Pr. Reg. 74. 
And now, if it appears by the ac etiam that ſpecial bail is re- 
quired, the defendant, or his attorney, ſhall give notice to the 
laintiff, or his attorney, of the names, abode and vocation of his 
bail. Med, Ca. 24. | After 


ME PE 


After notice, the plaintiff has 20 days to make exception to the 


bail. Mod. Ca. 24. 1 Sal. 98. 

If he does not except to, or does accept the bail, the attorney 
who put it in, ſhall ſile it in 20 days after acceptance, on pain of 
40 5. By rule Trin. 13 Car. 2. B. R. Vide Rules and Orders of 
B. R. 26. 

If he takes exception, the defendant muſt juſtify them in 
court, or change them within a convenient time upon notice; for 
the court requires an Midavit of notice, but there is no ſet time 
for it. Mod. Ca. 24. | 

*But bail who ſurrrender their principal need not juftify. 
2 Bl. Rep. 758.“ 

Or, by conſent, the defendant may juſtify them at a judge's 
chamber. Mod. Ca. 24. 

So in vacation, for neceſſity z but then he ought afterwards 
to juſtify them in court the next term. Mad. Ca. 24. *2 BY. 
. Rep. 1064.* 1 

So in error, the defendant ought to except, and give notice 
thereof in 20 days; and the exception ſhall be entred with the 
clerk of the errors, Mod. Ca. 230. 

- And he ſhall alſo ſerve a rule before execution. Med. Ca. 
230. 

8 [Although plaintiff has been non pror'd in a former action for 
want of a declaration, yet defendant ſhall find ſpecial bail to a 
ſecond action. Turton v. Hayes, T. 57 G. Str. 439. 

[In debt on a judgment, tho' defendant might have pleaded 
bankruptcy to the firſt action. C:mbs v. Blackall, H. 8 G. 
Str. 477+] i 

780 in debt on judgment by defendant in the original action 
for coſts of a nonſuit. 2 Bl. Rep. 1274.* 

*So where a cauſe in which defendant has been held to bail, 
is referred to arbitration, and the arbitrator awards to plaintiff a 
ſum exceeding 10/. defendant may be held to bail again in an 
action on the award. 2 Term Rep. 756.* 

[On a contract to re- transfer ſtock borrowed, Adams v. Ferells, 
H. 8 G. Str. 497+] 

[In an action on a judgment ſpecial bail may be required; but 
if plaintiff bring ſecond action on the ſecond judgment, it ſhall 
not. Chambers v. Robinſon, M. 1 G. 2. Str. 782. And the 
court will grant ſuperſedeas on the two firſt actions. Bid. 

No bail is requiſite on error of a judgment in an action of 
debt upon a judgment. 1 Black. Rep. 506.* 

eln debt on judgment, the defendant may be held to bail, if 
no bail given in the original action, notwithſtanding error brought 
on the original action and bail thereon, 2 Bl. Rep. 768.* 

But bail ſurreptitiouſly put in are as no bail, and cannot ſur- 
render. Id. 1179.“ 

80 an attorney may be ſpecial bail in order to ſurrender, tho? 
he cannot juſtify. Id. 1180.0 

A debt of 20/. muſt be ſworn to, to hold to ſpecial bail in 
Wales, or counties palatine, on proceſs from Wefmin/er os 
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notwithſtanding 12 G. c. 29. Smith v. Dudley, M. 12 G. 2. 
Str. 1102. Barnes 89.] 
[Leaving notice of the names, c. of the ſpecial bail under 


the party's door, is in no caſe ſuſſicient. Rice v. Kelly, P. 


7 G. 2. B. R. H. 28. 

If notice is not given, but after bail put in plaintiff inquires 
after the perſons, and deolares himſelf ſatisfied with them, it is 
the ſame as if he had notice before. Bid. | 

[If one ſues on fat. gr Ann. c. 14. for money won of him at 
play, it ſhall be conſidered not as a penalty, but as a debt, and 
he is intitled to ſpecial bail. Turner v. Warren, M. 11 G. 2. 
Andr. 70. Str. 1079.] 

The a{hidavit to hold to bail in B. R. muſt be poſitive, and 
not by way of inference; in C. B. they admit of a croſs affidavit 
from defendant, and a ſupplemental one from plaintiff to ſupply 
the defects of the firſt. 1 Term Rep. 7516.* 

If the affidavit is, that defendant borrowed 2000 J. of plain- 
tiff on bottomry, which money 1s now due and owing to plain- 
tiff by virtue of ſaid bond, as thereby may appear, it is not ſuffici- 
cient; for the money may be paid, and not appear. Nor ſhall 
plaintiff be permitted to make ſupplemental afhdavit, but deſen- 
dant ſhall be diſcharged on common bail. Heathcote v. Cabin, 
T. 14 G. 2. Str. 1157.) by 
[Affidavit by a merchant in Londen, that defendant owes 
plaintiff ſo much, as appears by plaintiff's affidavit made in Am- 

flerdam, which deponent believes to be true, is not ſufficient to 
hold to ſpecial bail. Ries v. Belifante, P. 17 G. 2. Str. 1209. 
Vanmorſell v. Julian, M. 22 G. 2. 1 Will. 231.) 

Affidavit by a third perſon, that defendant is indebted to plain- 
tiff, as appears by account, or by bill and indorſement or bond, 
under defendant's hand, not ſuihcient. Anon. H. 19 G. 2. 
Wilſ. 121. Rollin v. Milli, T. 24 G. 2. 1 Will. 279. Kelly 


v. Devereux, M. 26 G. 2. 1 Will. 330. Pomp v. Ludvig- 


fon, 2 B. M. 655. Jennings v. Martin, M. 4 G. 3. 3 B. M. 
1447.) | 

*Nor by an executor, that defendant is indebted as appears by 
teſtator's books. Str. 1219. Yet a ſupplemental afſidavit that he 
believes the debt to be due will be admitted in C. B. to hold to 
bail. 2 Bl. Rep. 850. 1 Term Rep, 84.* 

Nor by plaintiff's book-keeper that defendant is indebted to 
plaintiff as he verily believes, Str. 1226.“ 

*But an affidavit in trover, that defendants have poſſeſſed 
themſelves of divers goods, belonging to the plaintiff, and have 
refuſed to deliver them up; and that hey or ſome of them have 
converted them, &c. is ſuſficient to hold them to ſpecial bail. 
Cowp. 529.* | | 

[But affidavit that defendant is indebted to plaintiff, in 10 /. 
« as he computes it,” is ſufficient. Moultby v. Richardſon, T. 33 
& 34 G. 2. 2 B. M. 1032.) 

*Affidavit on the lottery act 27 G. 3. c. 1. ſhould ſpecify the 


nature of the offence and aver that the defendant has oy 
| 0 
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the forfeiture; but the offence needs not to be deſcribed circum- 
ſtantially; nor is plaintiff obliged to ſwear, that defendant is in- 
debted to him to the amount of the penalty. 1 Term Rep. 705.* 

Special bail ſhall be required before the reverſal of an outlawry 
in a perſonal action, if a proper aflidavit is made, tho' there was 
none before the outlawry. Serecold v. Hampſon, H. 16 G. 2. 
Str. 1178. Will. 3.] 

On proper athdavit the writ may be marked for bail in trover, 
without order of a judge; for it is more an action of property, 
than a tort, Catlin v. Catlin, T. 16 G. 2. Str. 1192. Wilf. 
23+] 
"In error on judgment in debt on bond, each bail muſt juſtify 
in the ſum recovered only, if it is double the ſum really due. 
Moor v. Lynch, P. 21 G6. 2. 1 Will. 213.) 

If the plaintiff's aſſidavit is poſitive to the debt, no other afh- 
davit can be received to contradict it. Thus if plaintiff in zrover 
againſt cuſtom-houſe oſhcers for goods ſeized, ſwears they are 
indebted, they muſt give ſpecial bail, tho' the goods are in the 
king's warchouſe, and there is a ſuit in the exchequer for con- 
demnation. Emerſon v. Hawkins, M. 26 G. 2. 1 Will. 335. 
Doug. 450.8 

[Bail-bond taken in more than double the ſum ſworn to, is 
not void by flat. 12 G. 1. c. 29. Norden v. Horſley, P. 30 G. 2. 
2 Vilſ. 69. Barnet 159. 

[Athdavit that defendant iꝝ juſtly indebted, (by flip of the pen 
for ts,) is no affidavit at all, and ſhall not be made good by tup- 


plemental affidavit, (as it might if the firſt was an affidavit but 


omitted a neceſſary circumſtance,) and defendant ſhall be diſ- 
charged on common bail. Reet, v. Groneman, H. 4 G. 3. 
2 Will. 224.) 

[If defendant gives ipecial bail, and plaintiff declares in caſe, 
when it ſhould have been in covenant, by miſtate, (the writing 
being a deed, having been executed in Ireland, where no ſtamps 
are neceſſary,) and diſcontinues on payment of coſts, and brings 
ſecond writ for the ſame cauſe of action, defendant ſhall give 
ſpecial bail. Bates v. Barry, T. 8 G. 3. 2 Will. 381.] | 

{ There muſt be ſpecial bail, on action for forteiture of 200 J. 
for having unſealed wrought filk, contrary to 26 G. 2. c. 21. 
And afhdavit that plaintiff has cauſe of action againſt defendant 
fer 200 J. forfeited by him for ſo much filk, &c. is ſufficient. 
= act requires no affidavit. Rex v. Rebord, M. 5 G. 3. 3 B. 

1569. . 

08 an order of a judge, defendant may be held to ſpecial 
bail, on an action for criminal converſation; and the court will 
not enter into the merits, before trial, in order to diſcharge bail. 
Barnes 61.] 

(Special bail for damages ſworn to for deſtroying hop-pα es; 
without judge's order. Barnes 65.] 

[For not dancing according to articles. Barnes 67. ] 

[If there is a joint affidavit againſt two defendants, they can- 
not be held to bail on it ſeverally, on ſeparate actions. Barnes 


70. 
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If a ſentence in a court in a foreign country, for A. to pay 


B. Sc. is reverſed by a ſuperior juriſdiction there, A. cannot 


be held to bail here on that ſentence. Barnes 73. 

[Special bail may be required on a ſecond action on a bond, 
when plaintiff had been nonſuited in a former action. [bid.) 

The affidavit of an infamous perſon, ho had been tranſported 
for picking pockets, and condemned for returning, not ſufficient 
to hold to bail. Barnes 79. 

Yet the affidavit of one convicted of perjury was held ſufficient, 
Barnes 116.] | 

[In debt, aſſumpſit, trover, covenant by ac etiam, bail is of 
courſe ; treſpaſs, detinue, ſpecial action on the caſe, or of coye- 
nant, at diſcretion; for words none, unleſs flander of title. 
Barnes 80.] 

[In covenant, bail only where damages can be reduced to x 
certainty : and on bond to 1 plaintiff muſt ſwear how, 
and how much, he is damnified. Barnes, 108, 109.] 

(Affidavit of plaintiff's attorney, that money appears due on 
bond, and defendant acknowledges it, ſufficient. Barnes 82.] 

[If defendant is ſuperſeded by ſurprize, he may be again held to 


bail for the ſame debt. Barnes 62.] 


[There mnſt be bail to an action on a judgment brought after 
error brought, and bail therein. Barnes 71. ] 7 
Ik defendant arreſted on /atitat removes himſelf to the Fleet, 
and plaintiff declares againſt him there, there need be no new 
affidavit. Barnes 75. | 

[Defendant ſhall give notice of juſtifying bail two days before 
day of juſtification, excluſive of Sunday. Barnes 82, 303. 

Notice on Saturdoy to juitify on Monday is not good, it muſt 
be for Tucſday.* | OY 

Bail on action for meſne profits, after recovery in ejectment. 
Barnes 8;.] | 11 

On agreement in writing, to deliver goods, or forfeit 1000. 
Barnes 86. ] | * 

[There muſt be poſitive affidavit of debt due to a bankrupt's 
eſtate, unleſs bankrupt refuſes to make it. Barnes g1.] 

[Affidavit by aſſignees of bankrupt, as appears by bankrupt's 
laſt examination, and as we believe, is ſufficient. Barclay v. 
Hunt, M. 7 G. 3. 4 B. M. 1992.] 

[Or as appears by bankrupt's books, and, I believe, for ſwear- 
ing to belief, is ſufhcient for executor, adminiſtrator or aſſignee 
of bankrupt. Tonna v. Edwards, H. 9 G. 3. 4 B. M. 2283. 

[But if any words render affidavit unpgſittve; as, defendant is 
indebted for ſo much received, for 2which he has not accounted, 


common bail. Cham ian v. Gilbert, T. ) G. 3. 4 B. M. 2126.] 


[Affidavit of debt, as appears by account, is made good by de- 


| fen&ant's acknowledging the account. Barnes 100.) 


[On debt on judgment in inferior oourt, there muſt be bail, 
tho' there was bail below. Barnes 94. b SON: p 
. | : [B a 
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[Bail cannot juſtify at judge's chambers, but by conſent; 
therefore if exception 1s in vacation, they have four days in term 
to juſtify. Barnes 110, 111, 115.] 

[Bail reſiding in the country, may juſtify by affidavit (if plain- 
tiff dees not oppoſe.) Barnes aj 

{On rule to bring in body in fix days, juſtification before judge 
is ſufficient, if plaintiff does not except. 1bid.] 

{If cauſe of action accrues after bankruptcy, and the money 
is to become due on a contingency, (as if 4. undertakes to in- 
demnify B. and B. is not damnified till after commiſſion againſt 
A.) 2 muſt give bail. Barnes 113.] 

Affidavits of different plaintiffs againſt the ſame defendant, 
cannot be made on the ſame ſtamp. Barnes 115.] 

he ſheriff is not to bring the body into court on the com- 
mon rule, if he has a bail- bond; bail above muſt be perfected ; 
if defendant is in cuſtody, plaintiff muſt declare againſt him in 
cuſtody of ſheriff, if he would remove him it muſt be by habeas 
corpus ad reſp. Barnes 400.] 

{In debt on judgment for 10/. (including coſts) tho? original 

debt under 10/. C. B. requires ſpecial bail, B. R. only common. 
Belither v. Gibbs, T. 7 G. 3. 4 B. M. 2117.] 
Ilf after bail juſtified, plaintiff not diſcloſing this by fide-bar 
rule, diſcontinues and brings new action, the court will diſ- 
charge the ſide-bar rule. Belchier v. Ganſell, M. 10 G. 3. 
4 B. M. 2502.] 

[Landed property in Jamaica does not qualify to juſtify, be- 
cauſe not ſubject to the proceſs. Boddy v. Leyland, H. 10 G. 3. 
4 B. A. 2526.] 

[A. gives bond conditioned that B. pays rent of land in Jre, 
land, afhdavit of arrears due, is ſufficient, Long v. Linch, H. 
11 G. 3. 3 Will. 154.] | 


(K. 5.) Remedy for infufficient Bail. 


By the ff. 23 H. 6. 10, If the the ſheriff returns a cepi corpus, 
or reddidit ſe, he ſhall have his priſoner at the return day, as be- 
fore the act. 

And if he has not, the ſheriff ſhall be amerced by the court, 
upon a rule given to bring in the body. Compl. Att. 311. 
1 Sal. 99. 

And he is liable to an action, as well as to amerciamen 
Per Holt. Ld. Raym. 425.* 

{All rules on ſheriff of London or Middleſex to return writs, op 
bring in the body, ſhall be to do it in four days after fervice. 
Barnes 294.) ; 

[The ſheriffs of London and Middleſex ſhall be obliged to returh 
their writs, and bring in the body in four days (inſtead of fix as 
formerly.) General rule, T. 6 G. 3. 3 B. M. 1921.) 
The firſt amerciament ſhall be 40s. And if he has not the 
body then, the plaintiff ſhall have an habeas corpus, Comp. Att. 
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ay he does not return the habeas corpus, he ſhall be amerced. 
If he returns, /anguidus in priſond, the plaintiff ſhall have a 
duces tecum licet languidus. Ibid. 

If he ſtill makes default, the amerciaments ſhall be encreaſed, 
and repeated 7Zoties quoties, and he ſhall be eſtreated into the 
crown office, and ſo into the exchequer. Ibid. 

If there be an exception to the bail, and they be not juſtified, 
there ſhall be an amerciament againſt the ſheriff, notwithſtanding 
the bail. x 

'Tho' the bail to the ſheriff be offered to the court. Per Holt 
Aſod. Ca. 122. | X 


(If the ſheriff takes one ſurety in a bail-bond, it is enough. 


Cook v. Brockburft, T. 5 G. 2. Fort. 369. Sed. Q. V. infra, 
Barnes 60. ] (a) : 

[If there is only one perſon bail, and he ſurrenders defendant, 
the render is inſufficient to excuſe the ſheriff. Barnes 60.] 

[Proceedings againſt the ſheriff ſhall not be diſcharged, tho' 
the bail was ſufficient at the time of taking it. Barnes 80,] 
If bail is juſtified after plaintiff applies for attachment againſt 
ſheriff, he ſhall pay coſts. Barnes 80.] 

[If bail is not perfected till after plaintiff is intitled to attach- 
ment againſt ſheriff, he ſhall pay colts of application againſt him] 
Barnes 98. ] 

But tho' the rule to bring in the body be expired, yet if de- 
fendant juſtify bail, before plaintiff moved for an attachment 
againſt the ſheriff, it is in time to prevent the attachment, and 
if an attachment be afterwards obtained it will be ſet aſide with 
coſts. Thorold v. Fiſher, Bl. Rep. C. B. Eaft. 1788, g.* 

But the moſt uſual way is, that the ſheriff aſſigns the bail- 
bond to the plaintiff. 

And by the /. 4 & 5 Ann. 16. At the requeſt and coſts of 
the plaintiff he ſhall aſſign it to him, by indorſing it under his 
hand and ſeal in the preſence of two witnefſes, which may be 
without ſtamp, ſo as it be ſtamped before ſued ; and when for- 


ſeited the, plaintiff may ſue it in his own name, but the court 


may by rule give relief to the plaintiff or defendant, or to the 
bail as is reaſonable z which rule ſhall be in the nature of a de- 
feazance to the bail- bond. 
[After verdict on bail- bond, defendant may have leave to file 
bail in the original action, on circumſtances. Barnes 74.] 
#*Bail-bond cannot be put in ſuit till after 4 days from the ap- 
earance day of the return of the writ. 2 Bl, Rep. 100g.* 
Il the fourth day is Sunday, the bail-bond cannot be aſſigned 
till after Monday. Bullock v. Lincoln, M. 5 G. 2. Str. 914. 
d. 782.]“ 


(a) Note; There is no repugnancy between this caſe and the next: it is at the 
peril of the ſheriff that he takes one bail, and it is ſufficient if the party appears by 
putting in bail to the action, but us this muſt be done before ſurrender, there muſt 


of neceſſity be two to ground the ſurreader upon. | [Baik 


t 


[Bail-bond well aſſigned, four days after writ returnable, tho? 
Sunday intervening be one. Anon. E. 4 6. Str. 86. Vide poſt 
contra. ] 

[If there are not two witneſſes to the aſſignment, it is void. 
Neat v. Mills, M. 9 G. 2. Fort. 371.) 

*[But® in action on bail-bond aſſigned to plaintiff, it is not 
neceſſary to aver that the aſſignment was atteſted by two credible 
witneſſes, nor to ſet forth their names, nor to make profert of 
the aſſignment, Leafe v. Box, H. 19 G. 2. 1 Will. 121.] 

{Action on the bail-bond muſt be in the ſame court as the 
original action, tho' the bail is an attorney of another court. 
Morris v. Rees, M. 13 G. 3. 3 Wilſ. 348. unleſs on ſpecial 
circumſtances, and if brought in another court, proceedings ſhall 
be ſet aſide. 3 Bur. 1923. Barnes 92.]* 

{The defendant ſhall not traverſe the arreſt of the principal ; 
for it would avoid all bail-bonds civilly taken, without expoſing 
the party by an arreſt. Watkins v. Parry, T. 7 G. R. on demur- 
rer, Str. 444. Semb. alſo on Sci. Fa. Watkins v. Marſh, T. 7 G. 
Fort. 264. Haley v. Fitzgerald, M. 12 6. Str. 643.) 

If the declaration alledges that the bail-bond was aſſigned by 
the ſheriff according to the flatute, it is ſufficient, tho? it does not 
ſay by indorſement under hand and ſeal, in preſence, Cc. 
Miftlin v. Morgan, M. 3 G. 2. Ld. Raym. 1564.] 

If bail-bond is ſaid to be aſſigned to the uſe of plaintiff, it is 
well. Fort. 369.* 

* Where plaintiff might have had judgment againſt the original 
defendant, bail hei are liable for the whole debt and coſts, and 
not barely for the ſum ſworn to. Corp. 71* 

A bail-bond is not void tho? the debt is not ſworn to, or the 
writ marked, or the bond taken in too large a ſum, tho' ſheriff 
and perhaps plaintiff are puniſhable ; it is therefore not neceſſa 
to ſet forth theſe things in declaration on the bail-bond. Whiftard 
v. Wilder, P. 30 G. 2. 1 B. MH. 330] 

[If it is averred that the money was not paid to plaintiff, it is 
enough without ſaying it was not paid to the ſheriff, for he has 
aſſigned it. Kendal v. Bromwich, P. 8 G. 2. aftirmed in exche- 
quer chamber. Fort 371.] : 

{In an action on bail-bond, if the declaration ſets forth, that 
the capias iſſued out of term time, the bond, the arreſt, and the 
writ are void. R. on general demurrer. Eſtwicke v. Cooke, P. 
26. 2. Ld. Raym. 1557. 

[It on exception to bail, defendant adds bail, but does not 
juitify, plaintiff without excepting to them, may proceed on bail- 
bond. Barnes 74. ] 

If the bail to the ſheriff become bail above, plaintiff's having 
taken aſſignment of bond does not waive exception, if they do hot 
juſtify he may proceed on the bond. Barnes go. ] 

*Formerly, it after regular bail put in, the plaintiff excepted 
to them, it was a waver of the proceedings on the bail-bond, 
This practice having been objected to, as a ſerious hardſhip on 
the plaintiff, by forcing him if he did excepe to the bail above, to 
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on bond ſhall be ſtopt. Barnes 92. ] 


2 TT 


wave the benefit of the bail-bond, and if he did not to be put off 
with bad bail, in caſe the proceedings on the bail-bogd were ſet 
aſide, the court made a rule, that in future, wherever the de- 
fendant is guilty of a neglect in not putting in bail in due time, 
by which the bail-bond becomes forfeited, the notice (in cafe the 
party means to put in bail in order to ſtay proceedings on the 
bail-bond) ſhould be that he will put in and perfect bail on ſuch 
a day, analogous to the caſe where the ſheriff is ruled, who be- 
fore he can diſcharge himſelf, muſt give notice that he will put 


in and perfect bail: and in that caſe the plaintiff may oppoſe the 


bail in court without its being a waiver of the bail-bond. 
Cope 769.* ; f ; 

[Plaintiff muſt give notice in writing of exceptions to bail, or 
he cannot proceed on bail- bond. Barnes 88.] 

[If in debt on bail-bond, defendant pleads that it is void, and 
there is a demurrer, and a fide-bar rule for ſheriff to return the 
writ; this rule cannot be ſet aſide till it is determined whe- 
ther the bond is good or not; if it is good, the aſſignment 
amounts to a return, Lord Brooke v. Stone, T. 21 & 22 G. 2, 
1 Will. 223.] . 

[After a cepi corpus returned on an attachment for want of ap- 
pearance, and bail-bond aſſigned, plaintiff waiving proceedings 
on bail-bond, may have a meſſenger to bring in the body of the 
defendant. Cuthbert v. Adean, in Sc. MA. 1721. Bunb. 82.) 

CA plaintiff proceeding on bail-bond for want of juſtification, 
may deliver declaration in an original action, as de bene eſſe, but if 
he demands a plea it is waver of exception to bail, and proceedings 


And after the aſſignment accepted, the plaintiff ſhall not pro- 
ceed with the amerciament againſt the ſheriff, Per Holt, Mod. 
Ca. 122. 

But an action upon the caſe does not lie againſt the ſheriff for 
taking inſufficient bail; for by the ſtatute he was compellable to 
take ſureties. R. 1 Rol. 92. J. 50. 93. J. 25. 807. J. 50. R. 
Cv. El. 624. 460. Mo. 428. R. 2 Sand. 60. X. 1 Sid. 23, 439. 
R. 1 Mod. 244. 2 Mod. 83. R. 1 Lev. 86. 

Tho' the defendant does not appear at the day. Per Holt, Mod. 
Ca. 122. : | 

Tho' the party will not accept them. 1 Sal. go. | 

Yet if the defendant demurs to the declaration in ſuch action, 


it will be againſt him; for it is a private act, and the defendant 


ought to plead the ſtatute, and that he took ſufficient ſure- 
ties purſuant to it. R. Cro. El. 460. Mo. 428. Semb. 
Cro. El. 624. R. 2 Sand. 155. K. 1 Sid. 23, 439. R. 
1 Vent. 55, 85. 

*This has lately on good grounds been held as a pub- 
8 and that there is no occaſion to plead it. 2 Term 

569.“ . 

And in ſuch ples the ſufficiency of the ſurety is not traverſable. 
R. 1 Med. 228. | * 


B' «®- #-: 

And an averment in theſe words, ( iiſdem A. & B. habents= 
bus ſufficientia is ſufficient as well as quod habuerunt., R. 
2 Sand. 60. 

So an action for an eſcape does not lie againſt the ſheriff, if he 


takes inſuffivierit bail, whereby the defendant goes at large. R. 
2 Mod. 180. 1 Med. 228. | 


80 an action does not fie againſt the ſheriff by the 


bail, for taking him as bail, when he had no freehold. X. 
Ms. 636. 

And tho' the ff; 23 H. 6. ſays, that bonds in other form to the 
ſheriff, by colour of his office, ſhall be void, yet a bond by ſure- 
ties, who are not ſufficient, is not void by this ſtatute; for it only 
avoids bonds taken in other form than the ſtatute preſcribes, not 
different in matter. Semb. cont. Cro. El. 672. R. acc. Cre. 
El. 808, 852, 862. Mo. 636. 

* And the undertaking of the defendant's attorney, in order to 
procure his diſcharge, to put in bail or pay the debt, is not with- 
in this ſtatute, becauſe the undertaking is given to the plaintiff in 
the action, and not to the ſheriff, 1 Term Rep. 418.“ 

Yet a bond to appear in a plea, or at a place, different from the 
return of the writ, is void. R. 1 Vent. 233, 4. Vide Pleader, 
(2 W. 25. | 
Af it appear in a declaration by the aſſignee of the ſheriff on 
ſuch bond, that the bond is void by the proviſions of the ſtatute, 
the court on motion will arreſt the judgment, after verdict againſt 
the defendant on a plea of non eff faftum. 2 Term Rep. 569. Vid. 
Ld. Raym. 3 53.* : 

So if the judges in an inferior court take inſufficient bail, an 
action upon the caſe does not lie againſt them; for they do it as 
judges, and not as gaoler, tho' they alſo have the cuſtody of the 
gaol. R. Hutt. 120. 

But if the bail in the inferior court, upon an habeas corpus to 
remove the cauſe, procure others whom they know to be inſuffi- 
cient, to be bail in the ſuperior court, an action upon the caſe lies 
againſt them. R. Cro. El. 714. Vide in Action upon the Caſe for 


Deceipt (A. 4.) 
(K. 6.) Remedy for refuſing Bail. 


But if a man refuſe bail, when he ought to take it, an action 
upon the caſe lies againſt him. R. Cro. Car. 196. R. 2 Med. 31. 
R. 1 Leo. 189. 

So an action upon the „,. 23 H. 6. 10. for 40 J. by any one 
qui tam, c. Ov. Hl. 76. 

Or an action upon the ſame ſtitute for treble damages, by the 
party grieved. | 5 45 

But a reſuſal of bail does not ſubject him to a falſe impriſon- 
ment. R. Cro. Car. 196. R. 2 Med. 31. | 

And there ſhall not be an action upon the caſe againſt the bailif 
who refuſes, but againſt the ſheriff, 2 Mod. 32. 
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dle pre tanto, and not totally difcharged, Dug. 30. 


EB 


(L) At what Time Bail ſhall be allowed. 


AIL may be given generally, upon an appearance by the 
defendant. | | 
But where the defendant comes in cuſtody, generally, he ſhall 
not be admitted to bail, till the return of the writ, 

As if he be taken upon a capias in wwithernam in an bo- 


mine replegiando, he ſhall not be bailed till the writ be re- 
turnable, and a declaration demanded, and non cepit pleaded, 


R. Sal. 583. 
So in an appeal, the defendant ought not to be bailed till the 


return of the writ. Sal. 582. 


(M) How far the Bail ſhall be liable. 


F common or ſpecial bail be given in B. R. by the courſe of the 
court, it ſhall be common bail to any other action againſt the 
fame defendant in the fame term. 4 t. 179. 2 Cro. 449. 
1 Mod. 16. 2 She. 183, 335. (a) 
So if bail be filed the laſt day of the term in B. R. and the bill 


be any day of the fame term, the bail ſhall be liable upon it. 
1 Kol. 333. I. 20. 


So the bail ſhall be liable, tho' the plaintiff does not declare 
within two terms, where he was ſtayed by injunction, if he de- 
clares after the injunction diſſolved. R. 3 Mod. 274. 

So bail in B. R. being general, and not for a ſum certain, ſhall 
be liable for the whole condemnation, tho' the bail to the 
ſheriff was for a leſs ſum. Per Pemb. Ch, Fuf. and Secondary, 
Shin. 70. 

{If the declaration and verdict is for more than the bail is bound 


for, he ſhall be liable pro Zante. R. per cur. on conſideration, 
Martin V. Moor, H. 5 6. 2. Str. 922. ] 


In aſſault to damage of 500 J. bail jointly and ſeverally for 140 l. 


' verdict for 300 J. each bail ſhall pay 140 1. Barnes 76. 


(a) Note; this is ſtated in terms rather too vague and general; in the 4 Ir}. 
It is only ſaid, that any ſtranger may, in the ſame term, ſue by bill in any perſon 1 
action, bim that is by bail in the King's bench: the utmoR that can be inferred fron 
this, is, that every ſubſequent plaintiff may have a common appearance entered 
without the neceſſity of ſuing out proceſs : The caſe in 1 Med. 16. is but a difur: 
by Keil. That the courſe of the court is, that if a man be brought in on a lite. 
for 207. bail is taken for no more, and yet he ſtands bail to all actions at the /ov 
party's ſuit; otherwiſe if a ſtranger bring an Aion againſt the defendant. And this 
is acknowledged by Holt. Cb. F. 6 Med. 268. to have been formerly the rule, and is 
there reprobated by him. But after the ff. 13 Car. 2. c 2. which enacted that no 
bail ſhould be required for more than 407. unlefs the eauſe of action were expreſſed in 
the body of the writ, in imitation of that ſtatute, it is ſaid in 6 Med. 266. a rule 
was made 22 Car. 2. and found in the ſecondary's book of that time, that in cat 
of bail, if the recovery wis for more than was mentioned in the ac etiam, the boi 
mould not be charged 47 all in that action: ſubſequent to that rule, there are caſes 
which were decided ſtrictly according to the letter of it, and others which rendered 
the bail liable only pro tante; this queſtion however bed a ſolemn difcuſhon in 
Martia v. Moor. Str. dez, end was decided on principle that the bail thould be lie: 


(lt 


8. 4 T1 


If defendant ſurrenders to a wrong priſon, whereby plaintiff 
!oſes a trial, the bail-bond is not diſcharged. Barnes 64.] 

If judgment in the original action be for the defendant, and af- 
terwards reverſed in error, the bail in the original action will be 
liable, as well as if the firſt judgment was for the plaintiff, R. 
2 Cro. 95, Dub. 2 Jon. 96. | 

And the bail is not diſcharged by removal of the record by writ 
bf error. R. Ao. 850. ; 

[If a trial be loſt, the bail-bond ſhall ſtand as a ſecurity, even 
tho' bail above has been put in and perfected ; but if defendant 
will confeſs judgment, proceedings on the bail-bond ſhall be ſtaid, 
even tho' defendant become bankrupt. Tatleck v. Swan, H. 
10 G. 2. B. R. H. 364. Merryman v. Carpenter. MH. 20 G. 2. 
Str. 1262.] | 

If there be bail in an inferior court, and afterwards the cauſe is 
removed by a habeas corpus, and bail filed in B. R. and then remand- 
ed by procedends the ſame term; the bail in the inferior court will 
be liable, as if it never was removed. D. cont. generally. 1 Sid. 313. 
R. cont. 2 Gro. 203. Tel. 120. Bro. Mainprize 6. But it was 
R. acc. 2 Cre. 363. and ſaid there, that Bro. ſhall be intended, 
where the procedendo was not the ſame term. R. Ab. 836. 
2 Bul. 286. Acc. 1 Rol. 64. | 

CIf plaintiff in the city court, declares in debt, on a concefſit 
ſelvere, and the ſuit being removed and bail above, he declares de 
novo, in caſe on promiſes, the bail are ſtill liable. Gunn v. 
Mackhenry, T. 24 G. 2. 1 Will. 277.] 

[If recognizance of bail on certiorari to remove indictment, is 
actually forfeited by defendant's neglecting to go on to trial, it 
ſhall not be diſcharged, though defendant has fince gone on 
to trial, and been acquitted; and tho” coſts againſt him for 
the firft negle& have been taxed, and he be in cuſtody on ate 
tachment for non-payment. Rex v. Lyen, H. 4 G. 3. 3 B. 
H. 1461.] 


(N) Co what they ſhall not be lfable. 


UT if a cauſe be removed by habras corps, and afterwards 


remanded by procedendo in another term, the bail below will 
be diſcharged. R. 2 Cr». 363. 2 Bul. 286. 
Ph if it be remanded after the bail below diſcharged, 

el. 120. 

So bail in an original action ſhall not be charged with coſts in a 
writ of error, if the judginent be affirmed. R. 1 Rol. 335. J. 40. 
R. 2 Cro. 636. R. Cre. = 7, 8. 

Nor the bail upon error in , R. of a judgment in C. B. for 
the coſts in error in parliament upon a judgment affirmed in B. R. 
1 Sal, 97. for the party thall give new bail upon error in parlia- 
ment. 2 Mod. Ca. 79. 

So if bail be given in a ſuit by A. againſt B. they ſhall not be 


charged, if A. declares againſt B. and another jointly, X. 
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So if three men bring an action, and the defendant puts in 
bail, at the ſuit of four, they cannot declare. D. 1 Mod. 5, 

So if the party for whom bail is entred, be miſnamed, the 
bail ſhall not be charged. Semb, Cro. El. 223, (458, 9.) 
Mo. 407. | | | 

Or the declaration and judgment be for a larger ſum than was 
contained in the ac etiams Mod. Ca. 266, 1 Sal. 102. ide 
the notes ſupra.* 

So it there be bail in an action in comtatu Eborum, upon which 
the plaintiff declares in comitatu civitatis Eborum ; though the judg- 
ment be right, and the action for the ſame ſum, and againſt the 
ſame perſon for whom bail was given, the bail ſhall not be liable, 
R. 3 Lev. 235. 

So in an action againſt A. and B. if bail be given by A. in 
Michaelmas term, and by B. in another term, they are not charge. 
able. Semb. Lat. 183. ; 

Miſpriſion in the bail-piece, or reddidit ſe, ſhall not be amended 
to be conformable to the writ. Mod. Ca. zog. 

But the declaration may be amended, to make it agreeable to 
the bail. Ms. 407. | e 

Uf bail is excepted to, and thereon two others are put 
in and juſtify, the firſt ceaſes to be bail, and is not liable. 


Barnes log.] 


[Defendant is arteſted in X. plaintiff declares in Le he loſes 


Bis bail. Barnes 116. 


(O) Mhat will be a Bzeach ok the Recogntzance. 


IF after a bail-bond for appearance, the principal ſurrender; 
himſelf to cuſtody before the day for appearance, but after- 
wards does not appear, the bail ſhall not be excuſed. Sem. 
3 Med. 88. 
If there be bail in C. B. and afterwards removed to B. R. and 
debt there upon the recognizance, it is ſufficient to ſay that the 
princifal did not ſurrender himſelf to the Fleet, without ſaying, nor t: 


the marſhal of B. R. 2 Cre. 98. 


If the plaintiff in error does not take out a /cire facias ad audien- 
dum errores, the bail forfeit their recognizance; for they are 
bound, that the plaintiff do proſecute the error with effect. R. 
1 Rol. 337. J. 5. | 

Or if he takes out a ſcire facias, but does not deliver it to the 
ſheriff, R. 1 Reb. 337. J. 7. 

Or does not aſſign errors. R. 1 Sid. 294. | 


If a man, bailed upon an indictment, ſurrender himſelf to the 


Fleet in diſcharge of bail in an action, and is afterwards removed 


by habeas corpus to B. R. and there eſcapes; the bail ſhall not be 
excuſed, unleſs he was ſurrendered in diſcharge of his bail upon 
the indictment, 1 Sal, 105. | 
If one be taken up for a libel, and enter into recognizance to 
appear the firlt day of term, ad reſpond. and not to depart, * 
| | t 


. 


the attorney- general then exhibits an information, and then enters 
a nolle prof. on it, and on the laſt day of term files another infor- 
tion for the ſame libel and another, and on this laſt information 
defendant 1s convicted, if he does not appear his recognizance is 
forfeited. Rex v. Ridpath, Fort, 358. 

[Recognizance is forfeited on the return of ca. ſa. Barnes 106. 


(P) What not. 


UT if the party appears at a ſubſequent day in the ſame term, 
the bail-bond is not forfeited. R. 1 Brownl. 74. 

Tho' the iſſue be upon comperuit ad diem. 1 Brownl. 74. 

So if the condition be for an appearance at Weftminſter, and 
the term being adjourned to 8. Alun's before the day, he appears 
there. R. Mo. 430. 

So if he puts in common bail, he ſhall plead comperuit ad diem, 
JV 


( Q ) How the Bail ſhall be relieved. 


(Q. 1.) By Act of the Court. 


F bail be given, where the party has the privilege of an inſol- 
vent debtor by the ſtatute, the bail thall be thereby diſcharged 
upon motion. Med. Cu. 22. 

*50 where defendant becomes a peer pending the action. 
Doug. 45.* 

So where the bail have continued for many years, upon a cauſe 
removed by habeas corpus, without proſecution, they may be diſ- 
charged. Pr. Reg. 65, | 

So if the plaintiff does not declare within two terms after bail 
bled, ti e bail may be diſcharged. Semib. Pr. Reg. 65, 71. 1 Mad. 25, 
3 Med. 274. 

Otherwiſe if the plaintiff was ſtayed by injunction in chancery, 
R. 3 Med. 274. | 

So if the bail be oppreſſed by irregular proceeding, the court 
upon motion will relieve them: As if the proceeding be before the 
efſoin day of the term next after the term when the proceſs was 
returnable z for the defendant had all that term to give bail, and if 
he gives it before, the plaintiff may take an aſſignmeiit, but he ſhall 
not proceed before. Mod. Ca. 226. 

[If the writ be returnable at a day out of term, the bail-bond 
taken on it is void, and that without plea, Mills v. Bond, M. 7. 
G. Str. 299. ] | | 

(If the bail-bond is aſſigned after the death of the original de- 
fendant, the court will ſtop proceedings againſt the bail; but if it 
appears that plaintiff knew not of the death of the prin- 
cipal, they ſhall pay colts, King ſlon v. Holloway, P. 12 C. 2, 
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Proceedings on bail-bond may be ſtaid on coſts, and (if plaln. 
tiff has been delayed of trial, but not otherwiſe) receiving ſhort no. 
tice, and bond to ſtand for ſecurity : if the writ is returnable the 
firſt or ſecond return, and defendant is to plead without impar. 
lance, plaintif muſt declare de bene ee, or he delays himſelf, 
Barnes 81, 84, 91, 
[If bail-piece is loſt (on affidavit) a new one may be filed, that 
bail may ſurrender principal. Barnes 108,] 
(Plaintiff excepts the day after term, defendant juſtifies the 
firſt day of next term, proceedings on bail-bond ſhall be ſtayed, 
Barnes 110.] | | 
[Proceedings againſt bail ſet aſide, if judgment ſigned two 
*months after plaintiff's death, on recent application they ſhall not 
be put to audita querela, Barnes 277. 
Judgment in caſe, debt on that judgment, defendant held to 
bail, ſecond judgment ca. /a. returned againſt principal before 
return of writ againſt bail, the court will ſtay proceedings 
: on the recognizance, pending error on the firſt judgment, 
Barnes 86.] 
[A bail excepted to, but whoſe name is not ſtruck out of the 
bail-piece, may (on coſts) have an exoneretur entred nunc pro tunc, 
even after two /cire fas and nichils returned, Humphrey v. Leite, 
T. 7 G. 3. 4 B. M. 2107.] | 
[Bail in error who refuſes to juſtify, but does not apply to 
have his name ſtruck out of the bail-piece, may have it ſtruck out 
at any time, even aſter the bail who have fuſtified are become in. 
ſolvent. Jones v. Tub, M. 26 G. 2. 1 W, uſe 337+] 
[If the principal ſurrenders the ſame day, but after the ſcire fa- 
cias is returned, the court on motion will ſtay proceedings againſt 
the bail. Galton v. Wigley, H. 9 G. 2, B. K. H. 208.] 
[If the ſecond ſcire facias 18 returnable the firſt day, the court 
will not a week after ſtay proceedings on the common terms; but 
will ſtay execution till after affirmance in the principal cauſe, 
Cole v. Buckland, T. 4 G. 2, Str. 872,] | 
[But after judgment on ſcire facias againſt bail, the court will 
not ſtay execution, if there is no bail in error, unleſs the bail un- 
dertake to pay the coſts in error alſo, on aſſirmance. Risen v. 
Francis, M. 4 G. 2. Str. 877.] 6 
[On reverſing outlawry on ſpecial original, defendant gives bail 
to appear to new original, to be filed in two terms; plaintiff pro- 
ceeds to judgment, defendant brings error, no original filed in the 
two terms, yet court will not diſcharge recognizance, bail may | | 
plead. Barnes 86, ] | 
So by the A. 4& 5; Ann. 16. If an action be brought on a 
bond or other ſecurity by the bail after an aſſignment to the 7 
plaintiff, the court by rule may give relief to the defendant, 
or the plaintiff in the original action, or to the bail; which rule 
ſhall be in nature of a defeazance to ſuch bail-bond, or other ſe- | 
s curity. | 
| 80 after proceeding againſt the bail, if the defendant will ac- 
cept a declaration in the original action, and plead to iſſue, * 


— — — — — — 


. Be © 


all this before trial loſt, upon payment of colts, the proſecution 
againſt the bail ſhall be ſtayed. 

But in ſuch caſe the defendant ſhall plead in chief, and not in 
abatement. Sal. 519. 

If a judgment be given by the defendant, to indemnify his bail, 
execution ſhall not be taken out till the bail are damnified, tho? 
the debt is not paid. Md. Ca. 77. 


(Q. 2.) By Surrender of the Principal. 


So if the principal ſurrender himſelf in diſcharge of his 
bail after judgment, and before a capias againſt him be retarned 
and filed, the bail are excuſed in C. B. as well as in B. R. 
1 Leo, 58. 

[Bail in action by original have, till the guarto die paſt, (ſedente 
curia) to ſurrender principal in B. R. as in C. B. and proceedings 
on ci. A ſhall be ſtayed without coſts, Bailley v. Smeathman, 
A. 7 G. 3. 4 B. M. 2134+] 

And may enter an exoneretur upon the bail-piece; for 
till ſuch entry, the diſcharge of the bail is not compleat. 
1 Sal, 98. 

[Altho' the exoneretur is by neglect of the officer not actually 
entred on the bail · piece; yet if plaintiff is appriſed of the ſurren- 
der, 2 fa. againſt the bail ſhall be ſet aſide, tho plaintiff's attor- 
ney knew not of the ſurrender. Bond v. 1ſage, M. 31 G. 2. 
1 B. M. 40g. ] | 

So if he ſurrenders himſelf after the return of the capiar filed, 
before return of the ſcire facias againſt the bail, it is ſufficient, R, 
1 Rol. 333. J. 40 to 50. 334. J. 22. 2 Bul. 260, Lat. 150. 
1 Brownl. 65. 

Tho' a writ of error was brought, and determined before the 
capias awarded, R. 1 Rol. 333. J. 55, Poph. 186, | 

[If bail do not apply to ſtay proceedings pending error, 
till their time to ſurrender is out, the court will not give them 
time for that purpoſe, Richardſon v. Felly, T. 21 G. 2. 
Str. 1270, ] | 

[If a writ of error is allowed before the time is expired for ſur- 
rendering the principal, tho? notice of allowance is not given till 
after, the court will ſtay proceedings on /cire faciat, till after the 
writ of error determined. Capron v, Archer, P. 30 G. 2. 1 B, 
M. 340.] 

So if the firſt ſcire facias be returned nichil, and the bail bring 
in the principal in the morning of the return day of the 2d /cire 
facias, or before, it is ſufficient. R. 1 Rol. 334. J. 10. Pr. 
Reg. 64, 72. R. cont. Me. 850. 3 Bul. 182. R. acc. 2 Rel. 367. 

ro. El. 618. Cont. Cro. El. 738. R. acc. 2 Cro. 109. Litt. 194. 

1. 139. | | 
Thoꝰ the ſurrender in the morning was only to the tipſtaff, and 
he be not brought to a judge, nor committed to priſon till 2% mes 


ridie . p A Rel. 24. J. Os 
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[Surrender on the appearance-day of action on the recogni- 
zance, or on the appearance- day of return of firſt ci. fa. if ſcirg 
zci returned, or of ſecond ſci, fa. if two nichilt, (fitting the 


court) is good. Barnes 82. 


And if there be an entry of the commitment upon the return- 
day, though it was not entred till aſterwards, and it appears only 
by examination, that it was in the morning, yet it is ſufficient; 
for the record being, that he was committed ſuch a day, the 
court will intend it in the morning, to ſave the bail, X. 
1 Rel. 334. J. 35. IR | 

And tho? the bail appear at the return-day by their attorney, yet 
the ſurrender may be accepted. Semb: 2 Rol. 367, 382. | 

If there be a ſurrender of the principal, tho' he has privilege, 
the bail ſhall be excuſed. R. Litt. 194. 

[Bail for a peer, in a recognizance for the peace, may ſurren- 
der the peer in his diſcharge, though he come in of himſelf, M 
the recognizance is not in court, ſo that it cannot be done, the 


bail may take the peer into cuſtody in the interim. Duke of Leeds 


Caſe, Fort, 359-] 
[If action on recognizance is brought in C. B. againſt attorney 
of B. R. and plaintiff deſiſts, and then defendant ſurrenders the 


principal, and then bill is filed, the render is good. Haare v. 


Mingay, M. 5 G. 2. Str. 915.] 

If x ad principal ſurrender himſelf in diſcharge of his bail in 
B. R. or be brought in by the bail, after a writ of error pending 
in the exchequer, which is a /uper/edeas, and the relncipgl canto 
be committed in execution by the court, yet the bail are excuſed, 
and the marſhal of B. R. ſhall detain him in priſon as a pledge, 
till judgment be affirmed or diſaſſirmed. R. 1 Rol. 335. J. 5. 
R. Mo. 850, 853. R. cont. Lat. 149. Aer. 3 Med, 87. R. 
Fon. 138. Ray 100. 

Otherwiſe in B. after error brought, and there allowed. 
1 Rol. 334. J. 40. Hob. 116. — 

But in B. if the record be not removed before the return of 

the writ of error, the principal may ſurrender himſelf in diſcharge 


of the bail. X. Hob. 116, 


So if the defendant be taken by an extent at the ſuit of the king, 
he may be brought by habeas corpus, and ſurrendered in diſcharge 
of his bail; for the ſuit there was prigr to the extent. K. 
1 Sal. 353. 

[The king's debtor may be brought up àud ſurrendered in a 

civil ſuit; but the court will be ſatisfied, that it is for a 
juſt debt, brought before the information, anckthat the applica- 
tion is by the bail. Caſe of Bait of Boiſe and Sellgrs, M. 12 6. 
Str. 641.] 
Ihe bail in a civil action, of a man convicted for felony and 
pardoned on condition of tranſportation, may ſurrender him in 
diſcharge of themſelves, Bail of Vergen's Caſe, M. 18 G. 2. 
Str. 1217.J | 

But if the felan is actually on board, the court will not grant 
habeas corpus, N. B. Was he not on board, the habeas = 

mu 


B A |  - 


muſt be on the crown fide. Fowler v. Dunn, P. 7 G. 3. 4 3. 
AH. 2034.] 

[Bail may bring up the principal (an impreſſed man) in cuſtody 
by habeas corpus, and ſurrender him in their diſcharge : he is firit 
committed to the marſhal, an'exoneretur entred, and the man de- 
livered inflanter to the _—_ officer, (This is under a preſs- 
act.) Bond v. 1aac, P. 30 G. 2. 1 B. M. 339.] 

{A ſoldier not in cuſtody may be ſurrendered by his 
bail, committed to the marſhal, and i»/tanter ſet at large, 
bid.) 

If the defendant be in cuſtody by an eſcape warrant upon the 

1 Ann. 6. The bail may have a writ to the ſheriff, c. to de- 
tain him in diſcharge of the bail, who ſhall return the receipt of 
the writ, and whether the defendant be in his cuſtody, on pain 
of 50/1, and on ſuch return a reddidit ſe ſhall be entred on the bail- 
piece, which ſhall be as effeCtual, as if the defendant had rendred 
in court, 

So debt ſhall not be ſued upon a recognizance in B. R. againſt 
bail, if they ſurrender the principal in eight days aſter full term; 
whereby the bail has equal advantage in debt, as in a /tire facias. 
Mod. Ca. 132. 2 Med. Ca. 340. 

50 in C. B. 

And if there be an action in B. R. upon a recognizance in 
C. B. the bail ſhall have the ſame rule, as they would have in 
C. B. Mod, Ca. 132. 

90 in debt upon a recognizance of bail, the bail ſhall have ad- 
vantage of the ſurrender at any time before the return of the /ati- 
tat, 1 Sal. 101. Carth. 5 15. 

If the principal ſurrender himſelf before the return of the /cire 
facias, but does not give notice to the plaintiff, nor enter an exo- 
neretur upon the bail-picce, and upon a ſcire fect there is judg— 
ment againſt the bail, they ſhall not be aided upon motion, with- 
out an audita querela. R. 1 Sal. 101. 

[Defendant cannot render himſelf, unleſs bail is perfected in 
time. Barnes 105, Yuere, For, 

[After judge's order for time to put in and perfect, defendant 
puts in, but does not juſtify bail, and ſurrenders; this is good, 
and proceedings on bond ſet aſide. Barnes 111, 117.] 

[Bail excepted to, and not juſtifying, cannot ſurrender defend- 
ant, but new bail may be put in, and before excepted to, ſur- 


render him. In C. B. P. 10 G. 3. 3 Will. 59.] 


But a ſurrender after the firſt ſcire facios returned ſcire feci, and 
filed, is too late. 1 Rl. 334. J. 5. 

Or if the firſt ſcire facias be returned nihil, in the afternoon of 
the return day of the ad ſcire facias. 1 Ret. 334. I. 30. Yet 
Cro. El. 618. ſays, that a ſurrender before judgment in the 2d 
feire facias is ſufficient, 

_ -S0 a ſurrender after a plea to the 2d /cire facias is too late, 
and cannot be made without the conſent of the plaintiff. 
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(Q. 4.) 
How the 
tur:ender 
mall be re- 


corded. 


ä 


lf a rule to ſhew cauſe why proceedings on ſci. fa. ſhould not 
be ſet aſide, is diſcharged, ſurrender of the principal the ſame 
day at a judge's chambers, is too late; it ſhould be ſitting the 
court, and in ſtrictneſs, on the guarto die of the return of ſecond 
ſei. fa. Simmons v. Middleton, P. 23 G. 2. 1 Will. 26g. 
Barnes 75.) | 

[Surrender at eleven at night on the laſt day is not ſufficient, 
though defendant is delivered to a judge's tipſtaff, and lodged in 
priſon that night; he muſt be brought into court, or before a 
judge, to have exoneretur entred. Hunt v. Gre, M. 3 G. z. 
3 B. M. 1360. 

[Surrender at a judge's chambers, on quarto die paßt, on an 
action on recognizance, is not good, it muſt be in court. 
Barnes 66.] , 

[If the reddidit ſe is ſigned by the judge, and the bail refuſes ta 
pay the fees, and defendant goes at large, the ſurrender is inef- 
fectual, and the entry void. Barnes 70.] 2 

So after error brought, the ſurrender of tlie principal does not 
diſcharge the bail in error; for their recognizance is, 70 proſecute 
the awrit of error with effect, or pay the condemnation with coſts. R. 
2 Cro. 402. 3 Bul, 191. 1 Rol. 392. D. 3 Mad. 87. 

Vet after execution againſt the bail, the principal was accepted 
in diſcharge of the bail; where it appeared, that the principal ab- 
conded before by covin between him and the plaintiff. R. 
1 Bul. 43. 

[Defendant cannot be ſurrendred by his bail, before return of 
the writ; if done, it ſhall be ſet aſide; but if the return is paſſed 
before application made, defendant ſhall be brought into court by 
habeas corpus, and ſurrendered de novo. Barnes 88.] 

[The true time of defendant's ſurrender ſhould be marked by 
the filazer. Barnes 69.] . 


If the defendant ſurrender himſelf in diſcharge of his 
bail, it ought to be entred upon record, 1 Ro. 337. J. 10. 
Hob. 210. 

And therefore, if a ſurrender be pleaded, he ought to conclude, 
that he is ready to aver it by the record. Lat. 149. Hob, 210. 
Mo. 888. | 

And the entry ought to be, gud reddidit ſe in exonerationem ma- 
nucaptorum ſuorum. Heb. 210. | 

And if the entry ſays, that the ſurrender was in court di non 
Juridico, it is void. 1 Rel. 392. Ppb. 186. 

And upon a certificate, that the defendant is in cuſtody, the 
maſter of the office writes, reddidit ſe, upon the bail-piece, which 
diſcharges it. Pr. Reg. 64. | 

Otherwiſe the bail would be charged, tho' the defendant be in 
priſon. Mid. | 

So if the bail ſurrender the principal after the return of the ca- 
pias, at a judge's chamber, and he eſcape before he has continued 
two. days in cuſtody, the bail ſhall not be diſcharged. Mad. 


Ca. 238. 
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So if they do not give notice of the ſurrender to the plaintiff, 
they ſhall pay the charges of the plaintiff thenceforwards, before 
their diſcharge, Mod. Ca. 238. 

But the ſurrender will be good, tho' no notice be given. Did. 

And tho? he eſcape, or be reſcued, after being two days in the 
cuſtody of the marſhal. Mad. Ca. 239. 


So if he eſcape at any time after the ſurrender, before the re- 


turn of the writ. Mod. Ca. 238. 

If the plaintiff, or his attorney, be in court at the time of the 
ſurrender, he ought to declare his acceptance, or refuſal to take 
him in execution, of which there ſhall be an entry upon the re- 
cord. I Rol. 337. l. 15. Hob. 210. Pr. Reg. 66. Cro. El. 22. 
1 Leo. 58. 

If they are not in court, he ſhall be eommitted till the plaintiſf 
or his attorney be ſummoned to make his election. 1 Rl. 337. 
J. 20. Hab. 210. 2 Rol. 367. Mo. 888. 

If they are dead, a ſcire facias ſhall go againſt the plaintiff's ex- 
ecutor, or adminiſtrator to make election. 1 Rol. 337. J. 25, 
Per Hob. 210. . 

And whether the plaintiff, or his attorney, accept or refuſe, 
ſhall be entred upon the record, Hob. 210. Mo. 888. 

And ſuch refuſal does not bar the plaintiff of his execution by 
capias ad ſatisfaciendum afterwards, Per Hab, 210, 


(Q. 5.) By the Death of the Principal. 


If the principal die before a capias againſt him, the bail ſhall be 7, pg, 
(R 


excuſed. R. Hutt. 47, Mo. 432. Cro. Hl. 597. 

So if error be brought after judgment before a chi, and the 
principal die pending the error. R. Hutt. 47. Dub. Lat. 149. 

So if the principal die before a capias againſt kim be returned 
and filed, the bail ſhall be excuſed. 1 Nl. 336. J. 15, 25, 449. 
J. 40, 45, 53+ 450. J. 15. R. Jen. 139. 

But the death of the principal, after a capias againſt him re- 
turned non eft inventus, and filed upon the record, does not excuſe 
the bail, tho' he died before a /cire facias againit the bail, and if 
the bail had then brought in the principal, they would have been 
diſcharged. R. 1 Rol. 336. J. 15. R. Ms. 775, 6. K. 
2 Cr. 165. 1 Kal. 450. J. 5, Fon. 139. 2 Jon. 228. 

[If after ca. ſa. returned non gſt invent. and filed, the principal 
dies before the return of the ſecond ci. fa, bail are liable, Glyn 
v. Yates, P. 8 G. Str, 511.) 

[After ſuing out ca, /a, bail cannot diſcharge themſelves but by 
actual ſurrender, D. id.] 

So the death of the principal before judgment againſt him, is 
of no avail; for the bail ſhall not take advantage of the error in 
the firſt judgment. Per Gai; Wray cont. 2 Leo. 101. 

[If principal dies before judgment ci be had againſt him, 
proceedings on bail-bond {hall be ſtaid. Barnes 99.] * 

But 
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Vide peſt, 


(R. 
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OM 1 Ad 


[hut if the cauſe could have been tried before defendant's 
death, (bail not being perfeCted) the bail- bond ſhall ſtand ; for 
plaintiff might have entred judgment after defendant's death, by 


Jt 17 Go 2. Co 8.] | 
(Q. 6.) If the Debt be ſatisfied by the Principal. 


So if the principal pay the ſum recovered againſt him, aſter 
judgment or before, the bail ſhall be excuſed. 2 Lev. 212. Cre. 
El. 132, 233. | 

As if he pay to the ſheriff, being taken upon a capias ad ſatisfa- 
ciendum. Dub. 1 Rol. 335. I. 45. 

So if error be brought and pending that, the principal pays the 
debt; the bail in error ſhall be excuſed, tho' the judgment be af- 
terwards affirmed. Cont. 1 Rol. 335. I. 10, If he releaſe the 


debt. Acc. pot (Q. 7.) 


But if the principal after judgment pay a leſs ſum in ſatisfaction, 
and the plaintiff accepts it, the bail are not diſcharged; for a leſs 
ſum cannot be a ſatisfaction. R. 2 Lev. 212. K. 1 Rel. 335. 
J. 50. 

So if there be judgment againſt A. in treſpaſs in B. R. and 
judgment againſt B. for the ſame treſpaſs in C. B. the bail for 


A. in B. R. upon a ſcire facias againſt them, cannot plead the 


judgment againſt B. and ſatisfaction thereupon, R. 1 Rel. 335. 
1. 25. | 
So it is no plea, that the principal has paid after judgment, if 
they do not ſhew a payment upon record. R. Cro. El. 132. 
Otherwiſe if they plead payment before the day in the recogni- 


| zance. Cro. El. 233. 


(Q. 7.) If it be releaſed, or diſcharged. 


So if the plaintiff in the original action after judgment releaſes 
the debt, and all judgments, executions, and demands to the de- 
fendant, the bail ſhall be excuſed. R. 1 Ro. 336. J. 35. 

So if after judgment and error hrought, and before judgment 
affirmed, the plaintiff in the original action releaſe the debt to the 
defendant, and afterwards the judgment be affirmed ; the bail in 
the writ of error ſhall be excuſed. Semb. 1 Rel. 335. I. 20. R. 
2 Bul. 232. 2 Cro. 401. Mo. 85 2. 

So if the ſheriff releaſe to the bail, after a bond by them for 
the defendant's appearance, this releaſe is a good bar in an action 
upon the bond in the name of the ſheriff. R. 2 Vent. 131. 

Byt a releaſe to the bail of all demands, before judgment, does 


not diſcharge them. R. 2 Bul. 231. 5 Co. 70. 6. Mo. 469. 


Cro. El. 579. | | 

So if there be an action by an adminiſtrator, durante minoritate, 
and bail given to the adminiſtrator, and after judgment, the ex- 
ecutor attains the age of 17 ; this does not diſcharge the bail, but 
the plaintiff may afterwards ſue a ſcire facias againſt them, K. 
2 Lev. 37. 


[lf 


„6 


If a bankrupt's certificate is obtained before the bail are fixed, 
they ſhall be diſcharged : if they are fixed before the certificate is 
obtained, they remain hable. Wooley v. Cobbe, H. 30 G. 2. 
1 B. M. 244+] 

{In C. B. exoneretur was entred tho” { Semb. ) bail was fixed. 
N. B. notice, and no cauſe ſhewu. Paſch. 24 G. 2. 
Barnes 104, 105.] 


(R) Pꝛoceedings againſt Bail. 


(R. 1.) By Scire facias. 


FTE R judgment againſt the principal, if he does not pay 
the condemnation, nor ſurrender himſelf to priſon, a /cire 


Facias goes againſt the bail. Lut. 1269, 1279. 


And debt does not lie upon the recognizance, but only a ſcire Pleader, (3 
facias againſt the bail. Ray. 14. Cont. 1 Rel. Goo. I. 15. but L. 1, &c.) 


there error was brought. And afterwards acc. R. in C. B, 
Trin. 13 Ann, that debt does lie. R. 1d. Ci. 159. Debt was 
brought. 2 Cro. 45, 97. Videin Dett, (A. 3.) 

Yet after judgment againſt the bail in a ſcire fecias, debt lies 
upon this judgment. R. 1 R/. G00. J. 5. 

But if a /cire facias goes againſt the bail, before capias iſſued 
againſt the principal, and returned, it is error. R. Cro. Car. 481. 
1 Rel. 333. I. 30. D. Lut. 1273. 4 Leo. 36. X. Mo. 432. 
Cro. El. 597. Poph. 186. 

[If the ca. ſa. is returned before the death of the principal, a 
a, 4p may iſſue againſt the bail. Str. 717. Ld. Raym. 145 2. 

f a ca, fa. againit the principal is left with the ſheriff befors 
allowance of writ of error, and appcars afterwards to be returned 
nom gi inventus, it ſhall be preſumed to be returned after writ of 
error ſpent, and it is ſufficient to ground ſcire facias againſt bail, 
Simmonds v. Middleton, P. 23 G. 2. 1 ilſ. 269.] 

[The court will not examine whether the ca. /a. is actually re- 
turned and filed before iſſuing /cr. fa. for if that was pleaded, the 
return might be filed at any time before replication. Hunt v. Coxe, 
M. 3 G. 3. 3 B. M. 1360. *1 Black. Rep. 363.]* 

So if the capias does not ifſue regularly: As if it was above a 
year after the judgment, without a /cire facias, 2 Jen. 96. 

Yet it need not be mentioned in the flies ns that a capias 
ad ſatisfaciendum has iflued, D. Lut. 1273. Mb. 775. Papb. 186. 
Semb. cont. R. acc. 2 C. 97. R. Lit. 1281. 

{It may be teſted the day of the return of the ca. /a. Stervart 
v. Smith, P. 3 G. 2, Str. 866. Ld. Raym. 1567.] 

And if a capias does not iſſue, the bail thall not be diſcharged, 
without writ of error. 4 Leo. 36. 

Or by audita querila, 1 Rl. 30g. J. 5. Cro. El. 597. 
Ab. 432. 

So if a rapias iſſues againſt the bail before a ſcire facias, it is er- 
ror. R. Gro, Car. 561. 
2 And 
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1 


And tho” a cuſtom be alledged, to charge the bail in execution 
npon the return of a capias ad ſatisfaciendum againſt the principal, 
without a ſcire facias againſt them, it is void. R. Gro. El. 185. 
2 Leo. 29. D. Pal. 567. : 

So if a ſcire facias iſſues, before judgment againſt the principal, 
it is error. 2 Leo. 1. | 

And therefore, if the firſt judgment he a videtur curiæ, and not 
by a confideratum ęſt, the ſcire facias againſt the bail is erroneous, 
for videtur curiæ is not any judgment. R. Cro. El. 145. 2 Lee. 1. 

And though judgment be afterwards given againſt the princi- 
pal, the judgment in the ire facias ftands reverſed. Cro. EI. 215, 
2 Leo. 2. 

But error in the judgment againſt the principal, is not a cauſe 
for reverſal of the judgment in the ſcire facias againſt the bail, 
2 Leo, 101. R. Co. Car. 481, 561. 

And the bail cannot join with the principal in a writ of error. 
Vide in Abatement, (E. 15.) K. Pal. 567. 85 

Nor can they have a writ of error, lam in redditione judicii, 
againſt the principal, quam in redditione judicii, againſt the bail, 
et executionis ſuperinde. Per 2 J. Jones cont, Cro, Gar. 481. 

Otherwiſe, if the writ of error by the bail only, recites the firſt 
judgment, and aſſigns errors in the judgment againſt the bail 
only. Cro. Car. 481, 482. 

And if the judgment againſt the bail be bad for infancy, c. 
or other error in fact, the bail ſhall take advantage of it by audits 
gucrela. R. Tel. 155. 

If the ſcire facias againſt the principal after judgment has only 
four days between the 7/e and return, and a ſcire facias be brought 
againſt the bail, proceedings {hall be ſtayed, upon motion by the 


bail. 2 AZ. Ca. 305. 


[If after error is brought by the principal, a ſcire facias is ſued 
out againſt the bail, the court will order proceedings to be ſtop: 


on the bail's conſenting, if the judment be affirmed, to ſurrender 


the principal, or give judgment on the /c:re facias, Mer v. Ar- 
thur, P. 7 G. T. 10 6. Tucker v. Waller. Str. 419.] 

But if the writ of error is not brought by the principal, while 
he may be ſurrendered by his bail, B. R. will not ſtay proceed- 
ings on a ſcire facias againſt the bail, pending the writ of error. 


But the houſe of lords may, pending error in parliament. Evo- 


rett v. Gery, T. 7 G. Aldridge v. Stowdon, T. 10 6. Str. 443. 

[The court will not ſtay proceedings againſt bail, pending 
error, till bail is put in upon the writ of error. Hunter v. Samp- 
fon, M. 1 G. 2. Str. 791.) 

A writ of error on the principal judgment will not hinder the 
ſuing a capiaato charge the bail. Lord Ram. 342.“ 

*A Co. Sa. returned after error brought and allowed, is regular 
to charge the bail. Lord Raym. 1259.* 

If the rſt /c/, 7. bears tee the ſame day with the ca. ſu. and 
bail have rendred principal after judgment, both ſci. fa. ſhall be 
quaſhed. Barnes 95. | | 1 

ut 


. 


But after a ſcire facias againſt bail, error brought of the princi- 
pal judgment is not a ſuperſedeas to the proceeding in the ſcire 
facias, R. 1 Rol. 371. Poph. 186. 

{The court will not ſet aſide judgment ſigned againſt bail, be- 
cauſe error pending by the principal. Liber v. Zmerton, T. 8 G. 
Str. 526.] 
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lk there are fifteen days between the 79e of the firſt, and the (R. 2.) 


return of the ſecond /cire factas, it is ſufficient. Alliat v. Smith, 
T. 13 G. 2 Str. 1139.) 


In what 
manner the 
ſcire facias 


[A capias ad ſatisfaciendum may be taken out againſt bail, with- mall be 


out any fieri facias, or return of nulla bona, Jbid.] 

If bail in C. B. be taken by a judge in Hlerteſtrret, which is in 
Londen, and afterwards filed at Weſtminſter, the ſcire facias iſſues 
from Middleſex. 2 Rol. 382. Hob. 195, 6. Sal. 600, 564. 

Or, from Lenden. R. 1 Rl. 891. J. 20, 35. Al. 12. 
Heb. 196. Sal. 600. 

But a ſcire facias upon a recognizance of bail in B. R. muſt be 
in Middlefex ; for it does not bind, till filed. R. Sal. 600, 564. 

3 on a bail-piece remaining in Middleſex, muſt be ſued 
out in Middleſex, tho' the original cauſe of action was in London. 
Bond v. Jac, M. 31 G. 2. 1 B. M. 4og.] 

So it ſhall always be entred as taken in court. Sal. 564. 

If there be bail for two defendants in ſeveral terms, there ſhall 
not be a ſcire facias againſt them jointly. Lit. 183. 

But upon motion they may be filed both of the ſame term. Bid. 

If there be bail in York, and tranſmitted to Weftminfter, the 
ſcire facias may be in one county or the other. R. Lut. 1287, 

Where the caption is in another county, and inrolled in Mid- 
dleſex, the ſci. fa. may be in either county, but where the caption 
is in Middleſex, the ſci. fa. mult be there. Barnes 96, 207. 
Jide 2 Bl. Rep. 769. 

If there be bail in C. B. and afterwards the judgment is 
aſſirmed in B. R. the recegrizance ſhalt be removed thither by 
certiorari, for the ſcire facias muſt iſſue out of the court where the 
judgment was given. R. 4 1d. 134. Vide Pleader, (3 L. 3.) 

The ſcire facias ought to purſue the recognizance; and there- 
fore, a variance from it is error : as, if it miſtakes the ſum, R, 
Co. El. 85 5. 

So it ought to purſue the judgment. Jide Pleader, (3 L. 3.) 

[It is ſufficient if it ſays, a/thovgh plaintiff recovered judgment, 
without averring he did recover. Barnes 431.) 

[So tho” recognizance was at the ſuit of A. and the judgment 
was A. junior. bid. 

And if a recognizance be taken before commiſſioners, Se. it 
ought to ſhew how it was tranſmitted, and the record. Li. 1282, 

So it ought to pray execution; and therefore, if after, quare 
| Exec:itio, the words, freri mn debet, are omitted, it is bad. 
. Litt. 1282. | 
30, if there be a recognizarnce upon an original u the c¹,y of 
. and he afterwards declares in He county and city of V. and has 

judgment 
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(R. z.) 
Pleas to a 
ſcire facias, 
Surrender 
of the prin - 
cipal. 


£ 
* 
* 


1 


judgment uporr it, the bail ſhall not be charged; for tho' he may 
change the county, yet he thereby loſes the bail. R. 3 Lev. 235. 

But if there be a recognizance of bail upon a clauſum fregit, 
and the action is by an executor or adminiſtrator, whereby it 
does not appear, but that the bail was in an action in his own 
right, yet it will be well; for it is the uſual courſe to take bai} 
upon the clauſum fregit. Lut. 1281. 

So, if it purſues the recognizance, it is ſufficient : as, if 4, 
and B. are bail for C. and D. only, in an action againſt C. D. 
and F. and the ſcire facias ſays, that C. and D. have not ſatisfied 
the judgment, it is ſufficient, tho' it does not ſay, that F. has not 
ſatisfied ; for the bail was only for C. and D. and it is enough to 
ſhew, that they have not ſatisfied ; and if F. has paid, it ſhall be 
ſhewn on the other fide. R. 2 Rol. 276. J. 35. 

So, if it does not ſay, that C. & D. nec corum aliquis has ſa- 
tisfied ; for if either has paid, both have ſatisfied the judgment. 
R. 2 Rol. 276. I. 35. 

8o it is not neceſſary after recital of the recognizance to con- 
clude, prout patet per recordum. Lut. 1282. 

The court on motion will ſet aſide proceedings againſt bail in 
ſeire facias, becauſe they were ſummoned only an hour on the re- 
turn day before the court roſe ; and the ſheriff's return of cire fect 
does not ſtop them from ſaying, that they were ſummoned ſo late 


on the return day, that they could not bring in their principal 


before the riſing of the court. 2 Term Rep. 757.* 


To a ſcire facias the defendant may plead, that the principal ſur- 
rendered himſelf in diſcharge of his bail. Vide ante, (Q. 2.) 
Adm. 3 Lev. 152. 

That a capias ad ſatisfaciendum iſſued againſt him, upon which he 
avas talen in execution. Lut. 1270. 

And he need not ſay, that he continued in execution; for the bail 
will be diſcharged, if he was ever taken in execution. Lut. 1273. 

And to this the plaintiff ought to reply, that non eft inventus 
was returned upon the capias ad ſatisfaciendum, and traverſe, that 
he was taken upon it. id. | 


Or, that another capias ad ſatisfaciendum was returned non ef in- 
ventus, and traverſe, that this writ iſſued. Bid. 5 


Or, if the defendant pleads, a capias ad fatisfaciendum returned 
non eft inventus, and a taking upon a teflatum capias ad ſatisfacien- 
dum; he may reply, that no ſuch teftatum capias ad ſatisfaciendum 
iſſued, without a traverſe. R. Lut. 1273. 

Where a non eft inventus is returned to a capias ad ſatisfacien- 
dum againſt the principal, the bail cannot plead a render, but muſt 


be relieved by rule on motion. Lord Raym. 156.“ 

And the defendant may plead a ſurrender, without ſaying, that 
it was before a capias againſt the principal returned; for if it was 
not, it ſhall be ſhewn on the other fide. R. Fon. 139. 

But the defendant cannot plead, that the plaintiff had the prin- 
cipal in execution in the flannary court, whereby he could not . 

| im; 
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im; for the bail might remove him by habeas corpus, R. 
Mo. 400. Per Fibo Fudg. 2 Ral. 136. g 
So, if he pleads a ſurrender, he ought to conclude, prout patet 
fer recordum. R. 3 Lev. 152. 
So he cannot plead a ſurrender in debt upon a recognizance, 
yet he ſhall have advantage of it. 1 Sal. 101 Vide ante, (Q. 2.) 
[Surrender ſhall be to the court, whither the proceedings are 
removed, tho' the recognizance is to render to the inferior court. 


Fre ter v. Eaton, E. 3 G. Str. 49.] 


So the bail may plead, that no capias ad ſatisfaciendum iſſued (R. 4.) 
againſt the principal ſecundum curſum curiæ. Lut. 1285, Tho. 282, Ne capie 
Vide ante, (R. 1.) —— 

But a capias taken out three years after the judgment will him, 


maintain the ſcire facias. Lord Raym. 1097.“ 

And tho” a capias that has not eight days between the teſte 
and return be irregular; yet it is ſufficient to maintain a fire 
facias againſt the bail, where it is not ſet aſide. Lord Raym. 1177.“ 

And the capias ad ſatisfaciendum ought to have eight days be- 
tween the zefte and return; otherwiſe, upon motion, it ſhall be 
ſuperſeded; but they ſhall not be helpt upon demurrer. R. 
Sal, 602. 

But if a capins ad ſatisfaciendum iſſued, it is well, tho” it 
was not delivered to the ſheriff before the ſcire facias, R. 
Lut. 1287. | 

So, if it iſſued, it will be a departure, if the defendant re- 
joins, that there was error brought before the return and filing. 
R. Mod. Ca. 139. 

So, if it iſſued, and was returned, tho' the return was not 
filed before the ſcire facias, it is good. R. 1 Lev. 225. Semb. 
2 Cro. 98. 

So, if it be teſted after the year, and no ſcire facias appears. 
R. Med. Ca. 304. 


So he may plead, that the principal died before a capias returned, (R. g.) 
and filed againſt him. R. Hutt. 47. Vide ante, (Q. 5.) Ae. — 
2 Leo. 101. Mey. Precedents 177. R. Jon. 29. 139. The. : ; 
Ent. 280. | 

But the defendant in his plea ought to ſhew the time of his 
death. K. 2 Cro. 97. 

And the court requires, that the defendant do ſwear to his 
plea, 2 Leo. 101. 

And if there was an alias capias, the plea ſhall ſay, that he died 
before the return of any cupiat. R. 5 Med. 167. 

If the plaintiff replies to ſuch plea, he ought to ſhew when the 
eapias iſſued, and traverſe the dying before. R. Carth. 4. 


So the bail may plead payment, or ſatisfaction of the judgment (R. 6.) 


againſt the principal. Vide ante, (Q. 6.) X. 1 Aol. 336. —— 
5 35. cipals 
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As, that the defendant avas taken by a capias ad ſatisfatiendum, 
and detained quoſque ſatisfaction, prout per breve & retornum, c. 
' Tho. Ent. 282. | 

But payment is no plea, unleſs he alledge payment upon 
record. K. 2 Leo. 213. K. Cro. El. 132. Cont. guead the bail, 
tho” not quaad the party himſelf, Cro. El. 233. "0 

Unleſs he alledge-the place of rent. R. 1 Med. 24. 
1 Vent. 49. * 

Payment by the principal before the return of the ſecond 
ſeire facias, cannot be pleaded, the relief mult be by rule upon 
motion. £d. Raym. 157.* | 
SCI So upon a ſcire facias againſt bail, if there be a material 
forvariance, Variance in the recognizance upon record, and the recital in 

the writ, the defendant may demand oyer, and afterwards demur, 
Lut. 1280. 
What will be a variance. Vide ante, (R. 2.) 


Kg ) So, he may plead nul tiel record of the recognizance aforeſaid. 
cord. Tho. Ent. 285. Theſ. Brev. 265. Off. Brev. 281. 
So, if the ſcire facias varies from the judgment, the defendant 
may plead 2 tiel record. 
(A feire facias againſt bail is never amendable. Grey v. Jef 
Ferſon, P. 15 G. 2. Str. 1165.J 4 
[Scire facias on recognizance on error, need not ſet out the 
condition of recognizance which is not incorporated, but ſub- 
_ ſcribed by way of defeazance; in recognizance on capias other- 


wiſe, Barnes 93.] 
$5 (R. 9.) By Action of Debt. 


| So'debt lies upon 8 tecognizance given by bail. Vs Dett, 
(A. 3.) | 


And the plaintiff may declare againſt all the bail jointly, 


or each ſeverally. 2 Mod. Ca. 295. 

In debt on the recognizance, the bail ſhall have eight days 
after the return of the writ, to render the principal; and if there 
be but four in the term after the return of the writ ; he ſhall have 
four days in the following term. Lord Raym. 721.8 

: The writ muſt be ſerved four days before the return, 
6 Barnes 62.] | 

[There muſt be fifteen days between ee and return of ca. /a, 
to ground proceedings againſt bail. Barnes 76.] 

Ca. /a. returnable pending error, is not foundation for pro- 
ceedings againſt bail. Barnes 83.] 

On error. brought, proceedings on action on the recognizance 
ſhall be ſtaid, without defendants giving judgment; for that 
would preclude ſurrender of the principal. Barnes 82.] 


* 
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(R. 10.) Judgment. 


The judgment upon a ire facias, or debt brought upon a re- 
cognizance againſt bail ſhall be, quod querens habeat executionem. 
But the judgment againſt the bail ſhall not be, gued dampna 
recuperet occaſione dilationis executionis, tho the f, 8 & g V. z. 
gives colts to the plaintiff in a /cire facias. R. 1 Sal. 208. 


(R. 11.) How Execution ſhall be. 


If there be judgment againſt the principal, and after a capias 
againſt him returned, judgment alfo againſt the bail, the plaintiff 
may fue execution againſt the principal, or againſt the bail. R. 
2 Cro. 320. 

And if he has one of the bail in execution, he may afterwards 
ſue execution againſt the other. R. 2 C. 320. 2 Bul. 68, 

And tho' there was a ſcire facias againſt both, he may ſue exe- 

cution againſt one only. R. 1 Sid. 339. 
And if he has execution againſt the bail, but has not a ſatis- 
faction, he may afterwards have execution againſt the principal. 
Semb. cont. 2 Cro. 320. R. acc. 2 C. 549. K. 1 Sid. 107. 
Cont. 2 Bul. 68. Vide Execution, (H.) 

But if the principal be in cuſtody, he ſhall not have execution 
againſt the bail. 2 Cro. 320. R. cont. 2 Jon. 75. I Vent. 315. 
no judgment. 2 Mod. 312. but there it appears, that only one 
of the principals was in execution. 2 Lev. 195. 

Or, if the priheipal ever was in cuſtody, Lut. 1273. 


Yet, if there be execution firſt againſt the bail, he may after-- 


wards take execution againſt the principal, and have both in exe- 
cution together. R. 1 Vent. 315. 

Execution againſt the bail upon a recognizance in C. B. being 
for a ſum certain, ought to be by Heri facias, or elegit. 2 Cro. 450. 

If there be a ſcire facias and judgment againſt all the bail, exe- 
cution may be againſt one of them, without the others; for it 
follows the nature of the recognizance, which was joint and ſe- 
veral. R. 1 Lev. 226. Vide Execution. (H.---l. 1, &c.) 

So, it may be againſt the perſon of the bail by a capias ad /a- 
— . as well as againſt his goods. X. 1 Lev. 226. to be 
the courſe of the court in B. R. Acc. 1 Rel. 897. J. 35. 
2 Cro. 450. Vide Execution, (C. g.) 

LA ca. fe lies againſt bail on a writ of error. Goodchild 
v. Chatworth, H. 2 G. 2. Str. 822.] 

But a rapias ad ſatisfaciendi;m does not lie againſt the bail. 
Litt, 238. Semb. 1 Rol. 600. J. 5. R. (that it does not lie, where 
there is a judgment in a ſcire facias upon a recognizance in C. B. 
1 Rel. 897. JI. 40. 2 Cro. 450, 1. 

50, it does not lie againſt bail upon a recognizance in an in- 
ferior court. R. 1 Rol. 897. J. 45. 

So, it does not lie againſt bail in B. R. upon a writ of error in 
the exehequer ; for this is out of the courſe of the court. R. 
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| If there be execution of che lands of the bail, this relates to 
lands which he had at the time of the recognizance made, tho 
they are aliened afterwards. ; 


And this in B. R. as well as in C. B. Per two J. Hought 
- cont, Poph. 132. 2 Cro. 449- 
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As officer to a court. - - D. 6, 4 
As a tinner. - — D. 7. 6 
As a minter. D. 8. 7 
At what time it ſhall be headed. - D. 9. 7 
When a juriſdiction ſhall be ouſted by 
cogniſance demanded, Vide Conuſance, in 
* pug teh ax 2. lint; E 
ea to the perſon P . 8 
Villenage. - E. 1. 8 
Outlawry. — - E. 2, 8 
Attainder, . - E. 3. 10 
Alien born. - - - E. 4. 10 
Profeſſion. - — . 4. 12 
Coverture. - - E. 6. 12 
Excommunication. | . 13 
Another, who ought to join, not ot named; 
Parcener. - - E.8. 14 
Jointenant. - - E. 9. 15 
Tenant in common. - . 106. 
Baron and feme. ba - E. 1. 8 
oint contractor. N E. 12. 16 
xecutor. - 19. 24 
Adminiſtrator. - E. 14. 18 
Several joined, when only one ought to ſue. - E. 15. 18 
No ſuch perſon in rerum naturd. _ E. 16. 18 
Death of the plaintiff. - E. iy. 19 
Miſnomer of the plaintiff; | 
In the name of baptiſm. - E. 18. 19 
In ſurname. - E. 19. 20 
In name of dignity. - E. 20. 20 
In name of office. — - E. 21. 21 
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re THE IND E X. 


In other addition to his name. 
Plea to the perſon of the 2 ; 
Profeſlion. S 
Coverture. os - - 
Villenage. | th 
5 Another, who Wo to be ed, hot Tis 
Parcener. 
1 - 
enant in common. — 
Baron and feme. — 
2 nen,, 
elr — 
Executor or adminiſtrator. 
The king's protection. « 
Several tenancy. - 
Entire tenancy. — 
Non-tenure. 5 
Diſclaimer. 1 
Demandant himſelf ſeiſed. * 
Miſnomer : 
In name of baptiſm. . 
In ſurname. 5 
In name of dignity. I 
In name of office. 5 
- Diverſity of names. - 
Addition to the name ; 
By the comman law. - ” 
By the flat. 1 H. 5.5; 
When neceſſary. - - 
. When not neceſſary. Ws 
What addition is good; 
Of place. | 4 
Of eſtate, degree, or mytery 4 
Plea to the count ; 1 
For inſufficiency in it; 
As, a bad demand. 2 
By what names, and in what order, 


lands, tenements, and other things 
ought to be den.*#1ded, wide Fine, 
(E. 2, &c. ir, (3 A. 4, &c. 00 
ow petitum. 
emand miſtaken, - 
Diſlinct cauſes of action. — 
Cauſe of another action appearing. 
No ca uſe of action incurred. 
Default of legal form. 
For variance between the _ ad; the writ. 


Plea to the writ : 


E234 c 


For an app arent fault in it; 
Razure, or interlineation. 7 = 
* . Falſe Latin. - * 
Omiſſion of words. - * 


M aterial addition. 2 
2 , 4 
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Reference 
by Letter 
and Figure, 


Want of certainty. 6 
Repugnancy. 
Variance between the writ, and record, 
ſpecialty, Qc. 
Between the writ, and another writ. 
Between the writ and ſpecialty. ” 
Between the writ, and a teſtament, He. 


Tranſpoſition of words, 2 
Defect of the writ. 2 
Want of venue. - 
Want of zefee. - 

Bad return. 


C 


When à fault in a return n ſhall be . 


wide Amendment, (G. 1, 2.) 
Bad concluſion. 


For matter dehors, that ſhews a falſity, or other 


defect in the writ ; ; 
That the land lies in another county. 


In what county actions ought to be 


brought, wide Action, n. 1, &c.) 
No ſuch vil! 
Two Dales, and none who an addition, 


Nothiag in one vill. 8 
The whole, or part in a vill not named. 
Miſnomer of a vill. - 


Miſnomer of à church, Ce. 
Another action for the ſame cauſe. 
Miſtake of the title ; 
As, Darrein Seiſin. 
Darrein Preſentment, and plenarty. 
When aufſurpation puts the rightful 
patron out of poſſeſſion, vide in E/oli/e, 
(H. 14, 15.0 
When plenarty mall be pleaded, and 
how, vide in Pleader, (3 I. 8. 50 
Miſtake of the deicent. 


Miſtake of the demiſe. - 
Mil:ake of the eſtate. - 
Miſtake of the entry. — 
Miſtake of che property. - 


For matters ex poſt ſuds ; 

Death of the demandant, or plaintiff, 

Death of one of the demandants, or plaintiffs, 

Death of the tenant, or defendant. 

Death of ove of the tenants, or defendants. 

Death of a ſtranger. - 

Death of the vouchee, c. 

Death of the king. - 

When commiiſhons, c. are determined 

by the king's death, vide in Officer, (K. 
10.) 

Death of the juſtices. . 


Other act of God. - 
224 
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AR of the party; 
Profeſſion. * 
Coverture. 8 
Divorce. 


Acceptance of Age 
Acceptance of ad ration. 


Deprivation, &c. 


"Default of the demandant, or v plaintiff; 
As, a diſſeiſin by the — pend- 
ing the writ. 
Entry pending the writ. 


Demiſe, Ce. 4 
Purſuit of other remedy. 

Re cipt of parcel, - 
Saving a default. - 
Law of non-ſummons, - 


Act of a ſtranger; 

Recovery pending the writ. 

Seiſin of the king. 

Eſtate determined pending the writ. 

Form of pleading in abatement ; 

Shall give a better writ. | - 

When be need not. - 

Shall not plead two pleas in abatement. 

But m y, one after the other. 

Or one to part, and another to another part. 

And two defendants ſhall plead ſeveral pleas 
in abatement. 

Or, the one ſhall plead in . the 
other to the action. - 

When a plea in abatement by one defendant 
ſuffices for all. - 

M hen not. 

When a defendant who leads i in abatement, 
ſha'l plead over to the action. 

A plea in abatement {hall be ſtrictly exact. 

How a plea in abatement concludes. 

When it ſhall be waived. - 

What judgment thall be upon it; 

i Re/ponaeas Ouſter. - 


Final judgraent. 

At what time a plea in abatement ſhall be 
pleaded ; 
After defence. | % 


After attorney made. 4 
After four days after declaration. 
After imparlance, 
Special. 5 
General. * 
After Prece Partium. - 
After O;er 3 
After a plea in bar. - 
Aſter the laſt eontinuante. 
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After a view. 

After law of non-ſummons. ws 
After default. — 

After Voucher. - 

After Aide Prier. - 4 
After garniſnment. - 8 
After receipt. — 

After re- ſummons, Cc. : 


After removal of the record. 
A plea in abatement ſhall not be pleaded; 
After verdict. 
Nor, aſter demurrer. 5 
Nor, after the firſt judgment. 
What matter muſt be pleaded in abatement. 
What need not; ; 
As, if the writ appears falſe by the confeſſion 
of the plaintiff, or demandant. 
Cr, by his ſhewing. 
So, if it appears falſe by the record. 
Or, by the evidence. 
If the writ be abſolutely abated. 
When the whole writ abates. - 
When cn'y a part. 
When a writ abateable ſhall be made good by 
the act of the tenant or defendant, 
Writ by journeys accompts. 
When a writ ſhall be amended, wide in ol 
ment, (D. 1, &c.—S.—2 C. 3, 4.) 
Pleas in abatement in various actions; 
To a writ of appeal, wide Appeal, (G. 3.) 
To an aſſiſe, vide Ae, (B. 12.—C. 3.—D, 
—E.— G. 2.) 
In dower, wth Pleader, (2 V. 4.) 
In an action againſt an executor, or admini- 
ſtrator, wide Pleader. (2 D. 4, &c. 12.) 
In replevin. Vide Peader, (3 K. 11.) 
To a ſtire facias upon a judgment. Vide 
Pleader, (3 L. 11.) 
By a vouchee. Yide Voucher, (F. 1.) 
In waſt. Jide Pleader, (3 O. io.) 
Abatement by legatees. Jide Chancery, (3 V. 


18, 19.) 
Abbot. 
Vids Eccigſſaſtical Perſons, (B. 2.) 
Abettoz. 
Vide Tuftices. (T. 1.) 
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THE IN D E X. 
Reference Reference 


Abepance. 


When land ſhall be in abeyance. - 
Tha fee and freehold. a - 
'The fee. = Wo. - 
The freehold. = 


Ability. 


Ability to purchaſe. 7Yide Capacity, (A. 1, 2. 
—B. 1, &Cc.) 

To grant, Fide Capacity, (C.—D. 1, 

&c.)—Grant. © 

To ſue and be ſued. Jide Action, (B. 

1, &c.—C. 1, &.) 

To deviſe, and take by deviſe. Vide 

Deviſe, (G.— H. 1, &c.—I.—K.) 

To marry. Vide Baron and Feme, (B. 

2, &c.) 


; Abjuration. 
Abjuration, what. — - 
The original of it. - — 
In. what offences it ſhall be. 4 


Conſequences of abjuration. _ 
Sanctuary, when allowed. - 


. Ibzidgement. 
Abridgment of a plaint, or demand. 


When it may be. - - 
When not. — — 


Ablents. 
Jide in Parliament, (D. 20.) 


Abſolut ion. 


Vide Excommengement, (C.) 


Accedas ad Curiam. 
_ Vide Pleader, (3 K. 9.) 


Acceptance. 


Acceptance, of adminiſtration, Yide Abatement, 
(H. 45.) 


by Le 
bo, © wan by 
- A. 10 
- A.1. — 
A. 2. 209 
A. 3. 109 
3 110 
- B. 110 
> OS 110 
ths 111 
D. 111 
— A. 112 
. 112 
4A. 2. 113 


Acceptance, 


Acceptance, of a bill of exchange. Jide Mer- 


THE INDE Xx 


Reference Reference 
dy Letter by 
and Figure. Page, 


chant, (F. 6, &c.) 


of a dignity. Yide Abatement, (H. 


.)—Ezli/e, (N. 6.) | 
NI of an eſtate. Vide Efoppel, (A. z.) 
cn—_— of an office. ide Officer, (K. 5.) 


of rent. Fide Condition, (P.) 


Acceptoꝛ. 


Acceptor of a bill of exchange. Yide Merchant, 


(F. 13, 14.) 


- 


Acceſſozy. 
Vide Juſtices, (T. 1, &c.) 


Accident. 


Vide Chancery, (Z.—4 D. 10.—4 H. 4.—4 0. 
3.)—Pleader, (3 M. 31.) 


Accompt. 

When it lies. * - 2 A. 
Againſt a guardian. — — » a 
Againſt a bailiff. „ - A. 
Againſt a receiver, — - - A. 

For whom it lies. - - - B. 

Againſt whom it lies. - - . 

When it does not lie. - - - D. 

The proceeding in accompt ; - E. 
Proceſs. - - - - E. 
Declaration. - - - E. 
What pleas are good in accompt ; 

By a guardian, - - E. 
By a bailiff. — . 
=... a receiver. . — - — 
hat pleas are not . - E. 
. aſſigned. 1 85 | — - E. 
What they ought to do. - E. 

oy * bail ſhall be in account, Yide Bail, 

(G. 2.) 

The account, how made. - +. 
Accountant, how charged. - - E. 
Plea before auditors. - B. 
What allowances an accountant ſhall have. E: 
What not. — . - E. 
Remedy againſt auditors. - - E. 
udgment. - E. 
ution. - . 


err 


16. 
A 


11 

1108 
117 
117 
119 
119 
120 
121 
121 
122 


122 
123 
123 
124 
124 
125 


125 
126 
126 
127 
128 
128 
129 
129 
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THE INDE X 


Aha chancery. Vide Chancery, (2 A. 1, &c.) 

The court of accounts in the exchequer. ide 

Courts, (D. 3. 

Plea of infimul cemputaverant in aſſumpſit. Vide 
Pleader, (2 G. 11.) 

Account by an executor, or adminiſtrator, in 
the ſpiritual court. Yide Prohibition, (G. 21.) 

Account of officers of ſewers. Jide Sewers, (F.) 

Sheriff's account. Vide Viſcount, (G. 1, &c.) 


* Accomptant. 
*S 
Vide Accompt—Chancery, (2 A. 4, &c.) 

* Accoꝛd. 
Accord with ſatisfaction; x 

When a good plea. - 

When not. - 2 
What accord is good; - , 

It muſt be in full ſatisfaction; 
What ſhall not be ſo. - = 
What ſhall be a ſatisfaction. — 

Muſt be certain. | bh 

Muft be executed. * 
How it ſhall be ns. - 
Arbitrament. — 

When it is a bar. — 

When not. = h x 

Accuſation. 
Vide Parliament, (L. 8, &c.)—Vifiter, (A. 13.) 
Acquittal. 


Vide Adien upon the Caſe for a Conſpiracy, (C. 
5.)—4ppeal, (G. 11.) 


| -  Fequittance, 
Vide Releaſe, (E. 1, &c.) 
It, 


Vide Ancient Demeſus, (C. 1, &c.) 
AR of bankruptcy. Yide Bankrupt, (C. 1, &c. 
—D. 


5. 
Act of God. Vide Abatement, (H. 32, &c.—40.) 
Cathy; (L. 12.) 
Act of law. Vide Condition, (L. 13. 


and Pigure. KA 
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Act of the party. Vide Abatement, (H. 41, 
&c.—0.) 

Act of a firanger. Yide Abatement, (H. 54, 
&c.)—Condition, (L. 14.) 


Acts of huſband and wife. Vie Baron r 


Feme, (G. 1, &c.—H.—I. 1, &c.—-K.-N. 
—O.—P. 1, &c.—Q.—-R.—8. 1, Kc. — 
Chancery, (2 M. 5, 6, 7, 8, 11.) 

Acts 5 jointenants. Jide Chancery, (3 V. 7, 
&c. 

Acts by non comp. Vide Ideot, (D. 1, &c.) 

Acts by an infant. Yide Enfant. 

Act of parliament. Yide Parliament, (G. 10, 


&c.— R. 1, &c.) - Adion upon the Statute — 


Dett, (A. 1.) — Information, (D. 3.) — Ireland, 
(B. 1.)— Rey, (A. 3. — Var, (B. 6, 5.) 
Judicial alt. Vide Aion upon the Caſe for De- 
ceipt, (E. 1.) 
Unlawful act. Jide Juſtices, (M. 10.) 


Aion. 
. 
The nature of it. — 
Who may ſue. - 8 
The King. - 
The queen. - - 
A common perſon, - 


Who cannot ſue. Fide in Abatement, to the 
Ability of the Perſon, (E. 1, &c.) 
Who may be ſued; 5 
The king. - . 
The queen. 4 
A common perſon. - 
The diverſity of actions. - 
Placita corone. - - 
Civil actions; | 
Real. - 
Perſonal. - "5 
When a perſonal aftion dies with the 
perſon, and when not. Yide Admini- 
Aration, (B. 13.)—Treſpaſs, (B. 5.) 
Mixt. - - 
An action does not lie before a cauſe of action 
accrued. - - 
When this may be pleaded in abatement, 
Vide Abatement, (G. 6.) 
Ner, before the laſt day. - 
The law does not allow one action, upon ſeve- 
ral, and diſtinct cauſes uf action. 
When this may be pleaded in abatement. 
Vide Abatement, (G. 4.)—And for dupli- 
city in the declaration. Yide Picader, (C. 33.) 
Nor, circuity of action. - 


Reference Reference 


by Letter 
and Figure, 
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719 ”T HE IN D E X. 
Reference Reference 
by Letter by 
3 and Figure. Page. 
Nor, two actions for the ſame cauſe. vide f 
Abatement, (H. 24, 54.) - - I. 151 
When a recovery in one action is a bar to an- b 
other; — - K. 152 
In real actions. | - E. 152 
In informations. - - = ths 152 
In perſonal actions. — - K. 3. 152 
Recovery againſt one. | - - K. 4. 154 
When not; - - L. 155 
But a bar in one ation, i is no bar i to an ac- 
tion of a higher nature. - L. 1. 155 
So a bar to one, who has only a particular 
right, is no bar to an action of the ſame na- 
ture by another. - L. 2. 155 
Nor, to an action by che ſame . upon 
another right. - L. 3 156 
Nor, if the bar in the former action was upon 
a plea to the writ:— And other inſtances. - L. 4. 156 
Election to have one action or another; - M. 158 
Aſſiſe, or action upon the caſe. - - M. 1. 158 
Action upon the caſe, or treſpaſs. + - mw x 
Action upon the caſe, or debt, = „ 
Debt, or covenant. - > — - M.4 159 
Action upon the caſe, or account. - M.5. 159 
| Detinue, replevin, or rr — - M. 6. 159 
I Trover, or * „ 1 
Action upon a ſtatute, or by common law. - M. 8. 159 
Suit in the temporal, or ſpiritual court. - M. 9. 159 
In what county an action ſhal! be ſued ; - N. 160 
When in the proper _y ; 
- Real action. N. 1. 160 
For land in Wales, 22 Vide Wales, D.) N. 2. 160 
For land in two counties; when it lies 
iin confinio comitatus. N. 3 161 
Action in which the iſſue may ariſe upon 
the land. — « N.4 161 
Action founded upon any thing local. N. 6. 163 
Action founded upon contract. - N. 8. 163 
Action founded E contract out of the | 
realm. VN. . 164 
Action againſt juſtices of peace, 6. - N.8. 164 
Indidtment and appeal. - N.g. 165 
Action popular, and information. - NN. 28. $66: 
When an. action ſhall be brought in tke 
one county, or the other.. - N. 11. 167 
When an action ſhall be in any n - N. 12. 169 
+ Fenue changed. - N. 13. 171 
Fide more concerning title Aion i in the fol- 
* . lowing titles; viz. Jamiralty, (F. 11.)— 
Arbitrament, (I. 1, &c.)—Battery, (E. 1.) 
-a, (D. 1.)—Chaſe, (H. 5.)— Co- 
pr bold, (H. 6.— K. 22, 26 —R. I3, &c.) 
* *Cofts, (A. 5. —Porcille Entry, (C.)—For- 
gas | gr ys 


T UL INDE LD | 
Reference Reference | 


„ (B. 1. —Impriſonment, (L. 2.)—Leet, 
O. 4, &c.)— London, (N. 1.) — Officer, (K. 
15.)—Releafe, (E. 3.)—Sewers, (I. 2.)— 
all, (H. 2.)—Utlagery, (D 2, 3.) 
For the different kinds of actions, Vide their 
ſctueral proper titles, 
Action by, and againſt an executor, or admini- 


ſtrator. Vide Admin:firation, (B. 13, 14, 15.) 


—Pleader, (2 D. 1, &c.) | 

Choſe in Afien. Vid. Affenment, (C. 1.)— 
Grant, (D. 2.) 

Joinder in action. Yide Baron and Feme, (V. 
&c.)—Parceners, (A. 4, 5.)—Abatement, (E. 
$8, &c,—P. 4, &c.) Thc 

Limitation of actions. Yide Temps, (G. 1, &c.) 
1 upon the Caſe upon Aſumpſit, (D.— 

6, 7.) 
Proceeding and pleading in particular actions. 
- Vide Pleader, (2 A. 1, &c. to the end of the 


Action upon the Caſe. 
When it lies. ; 3 
When it does not lie; — 4 


When there is no temporal damage. 
When there is no particular damage. 
For an act not prohibited by law. - 
Where the damage happens by default of the 
plaintiff, - - — 
For an act of another nature; 
As, for felony, &c, - 
For a bare treſpaſs. - - 
For perjury. - - 
When another remedy is given. - 
Proceeding in an action upon the caſe ; 
The original. - - 
The declaration, - - 
When it omits vi et armis. - 
And contra pacem. - 


Action upon the Caſe upon Iſſumpſit. 


When an a/imp/it lies; — 
Upon an implied promiſe. 


Upon a bill of exchange; and promiſſory note. 
How bills of exchange muſt be made, ac- 
cepted, and proteſted, Jide in Merchant, 


F. 4, &c.) 
VU pon an expreſs promiſe ; 
The words mult be certain. - 
But, certalnmty to a common intent is ſuf- 
ficient, + - - 
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And there ſhail be a reaſonable conftroftion. 
Confideration ; 
What will be a good conſideration ; 
Forbearance of a ſuit. 


Surceaſing of a ſuit, 5 > 

ey of a debt, or ſecurity 

Proof of a debt. - - 

Endeavour to act. - - 

Permiſſion. — . 

Mutual promiſe. - 

Marriage. - - 

Voluntary performance of an act, which 

he ought to do. 

Any other act, by which the defendant has 

benefit. 

Or, the plaintiff hes labour, or detriment. 
Conſideration executed in part. - 
Void in part. - - 
Voidable. - — 


Conſideration ariſing from another. 
When an aſumpfit lies though * be another 


remedy. - 
At what time it hes. — 1 
By whom it ſhall be brought. — 
When an afſump/it does not lie; - 
Upon an undertaking by deed, - 
Upon a caſual ſpeaking. - 
When it does not lie without a memorardurn 
in writing. | 


Does not lie for an onlawful thing. - 

Does not lie without a conſideration. 

Or, if the conſideration be executed. 

Or, be unlawful. 

Or, not beneficial to the At . nor de- 
; trimental to the plaintiff. a 

How an mit may be diſcharged. 

The proceeding — an fumpfit.. - 
Original. a 
Declaration. 

When a Jeclaration i in aſſump/it ſhall be de- 
livered, Vide in Pleader, C. 2, Kc.) 
In what county it ſhall be brought, vice 
Action, (N. 11, 12.) 
Diſtinct matter ſhall pot be joined with it 
in the ſame declaration, Viae Action, (G.) 
Muſt be certain. - x 
Other requiſites. - = 
Pleas in unit; 
Non 4% mpfit. - 
Non ofſumpfit infra * annos. - 
Replication to non Want infra ſex annos. 
Pleas in diſcharge. : 
Vide Pleader, (2 G. 2, &c.) 
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Reference 
by Letter 
and Figure, 
Aftion upon the Caſe foz a Conſpiracy. 

When it lies, p 4 AL © 

When not, - - - - B. 

The proceeding in conſpiracy, or in an action 
upon the caſe in nature of a conſpiracy. - C.t> 
The writ. - - 38. * 
The declaration. 

Muſt be laid in the proper county. E. 2. 
Muſt ſuppoſe the fact- to be falſe and ma- 
licious. - - C.3. 
Muſt ſhew the plaintiff was indicted before 
a proper juriſdiction, and upon a good 
indictment. - - «- C4 
And, that he was lawfully acquitted. - - C.5 
The plea. Yide Pleader, (2 K.) 
Vide more of conſpiracy, in Juſtices of Peace, 
(B. 107.) 
Attion upon the Cale foz a Deceipt. 

When it lies; — 3 — — A. 
For a deceipt in plax. - "Av 
Forgery, &c. - - - A. > 
Perſonating, - - - A. 3. 
Tortious proceeding in law, - - A. 4. 
For deceipt in his truſt. - - A. 5. 
In his office. - A. 6. 


For misfeaſance in an officer, Vide Action 
upon the Caſe for Misfzaſance, (A. 1.) 
For negle& in an officer, vide Aion upon 

the Caſe for Negligence, (A. 2.) 


In his trade. - A. 7. 
In a ſale; 
By a falſe affirmation, - - A.8. 
Or other falſity. - - - A.g. 
For a falſe affirmation upon other occafions. - A. 10. 
For a falſe warranty. - - . 
Againſt whom it lies. - - * 
By whom it lies. ro” - - C, 
At what time it lies. - - - D. 
When deceipt does not lie. - E. 
For a judicial act. — - E. 1. 
For a prejudice without a truſt. - - E.2. 
For an anſucceſsfal endeavour in his truſt, &c. - E:. 3. 
For a falfity, without warranty. - - E. 4. 
When there is another remedy, - E. 5. 
The proceeding in an action for a deceipt ; F. 
The original. - - F. 1. 
The declaration; 
Muſt be laid in the proper county. - - 2. 
8 
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Reference 
by Letter 12 
: f and Figure, Page, 
The plea. - - - - F. 4. 245 
Vide more of deceipt, in Covin,—Fraud,—7uſ- 
tices of Peace, (B. 30, &c.)—Leet, (L. 6. &c.) 
Parliament, (L. 38.) 
Action upon the Cale foꝛ Defamation. 
When an action for defamation lies. . 245 
De ſcandalis magnatum; - — B. 266 
For whom it lies. - - - B. 1. 246 
For what words. - . . 246 
How the proceeding ſhall be. . 247 
To the ſlander of a title; — . 247 
When it lies. - C. 1. 247 
When not. - . $ 248 
To the ſlander of a common perſon ; - - D. 249 
Words which endanger his life ; 
Charge of treaſon. - - D. 1. 249 
Of murder. - - - D.z. 250 
Of other felony ; | 
By ſtatute. - — DP. 3. 250 
By the common law. — D. 4. 251 
Words which endanger corporal puniſhment ; 
_ of perjury, - - M$ 869 
Or, ſubornation. - - - D. 6. 253 
Or words, that import perjury. 8 7. 635 
Charge of forgery. . 6. 4 
Charge with words, that ſubject to an in- 
dictment. o 
Or, to * by the cuſtom of a 
place. - - D. 10. 255 
Words which tend to his diſheriſon. - D. 11. 256 
But where the diſheriſon is not apparent, 
they are not actionable. - D. 12. 256 
Words, which ſlander a man in his office ; 
As, a judge. - - - 0.19. 887 
Member of parliament. - D. 16. 357 
Juſtice of peace. - - - D. 15. 257 
Clergyman. - - - D. 16. 257 
Commillioner for examining witneſſes. - D. 17. 258 
Receiver. - - - D. 18. 258 
Pariſh-Offcer, — - — D. 19. 258 
Juryman. - - — - D. 20. 258 
Steward, &Cc. „ 
Words, which ſlander bim 5 in his profeiiion ; x 
As, a counſellor, - — — D. 22. 258 
Phyſician, Cc. - - - D. 23. 258 
Attorney, | — D. 24 259 
Words, which W him in his wade 3 ; 
As, it they import, that he is a bankrupt. D. 25. 250 
That he uſes deceit. - D. 26. 260 
Or other male-prattice, . D. 27. 261 
2 Words, 


THE IN 


Words, which charge him with an infectious 
diſcaſe; 
As, leproſy, plague, Cc. 4 
French pox. 

Words, by which the party has a ſpecial damage: 


Manner of ſpeaking; - 


In an oblique way. - - 
By way of queſtion. * - 8 
Or, conjecture. * . 
As, epithet, - a 

Or, report. - - 


Or, exclamation. 
Where the perſon is indireQly deſcribed. 
Where the ſlander is by antithe/s. 
Or, the words import a time paſt. 
What words are not actionable ; ; - 
If they do not import a certain charge ; ; 
Of treaſon. - 


Of murder. — - 
Of felony ; | 8 
By ſtatute. IN, . 
By the common law. - 4 
Of perjury. - 2 
Of forgery. „ 

Or, general misfeaſance. - 


So, general words of any in office ; 
As, a juſtice of * &c. 
Attorney. 

Trader. - 
A perſon affected by a malady. 

Or, which charge only with an inclination. 

Or, denote only the opinion, or ſuſpicion, of 
him, who ſpeaks. - 

Or, charge no perſon certain. - 

Or, are explained by other words, 

Or, may be taken in mitieri ſenſu ; 

Tho? they ſound near to treaion. 
Or, to felony. - - 
Or, to perjury, &c. 

Or, as charging with a diſcaſe. 

Or, do not import any temporal damage. 

Or, the temporal damage is remote. 

When ſpoken in a courie of juſtice. 

Declaration for words; 

Muſt ſhew the plaintiff to be of good fame. 

Cannot be for, or againſt two. 

If the charge be in reſpe& of an office, Sc. 
mult ſhew his office, &c. - 

Muſt ſhew a publication. - 

Muſt ſhew a malicious intent. 

Muſt alledge rally, what words were 
ſpoken. 

* that they were ſpoken of the plaintiff, 
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When an averment is — - 
When not. » 
Words explained by an — - 
Special damage alledged. - 


Plea to an action for words. Vide Pleader, 
(2 L. 2, &c.) 


Referance 
by Letter 


Action upon the Caſe foz a Diſturbance. 


As to declaration, and plea in this action, 
Vide Pleader, (2 O. ) 

Vide more concerning Misfeaſance, or Miſde- 
meanor ; Leet, (L. 2, &c. oer, (K. 
3.) Parliament, (G. 3.—L. 34, 35, 44.) 
—Prerogative, (D. 54.) —Fijcount, (D. 2.) 

For miſdemeanor in an atttorney. Jide At 
torney, (B. 15.) 

„ In a coroner. Fide Officer, 
(8. 14, 15.) 

, in a jadge, or officers. 
"Ps in Courts, (P. 16.)—Oficer, (K. z.) 

, in a jury or party. Vide 

| Plau, (S. 46, 47.) 

, in labourers, and ſervants. 

Vide Tuſtices of Peace, (B. 52, 62.) 


When it lies ; - 8 3 
For a diſturbance in a common. — - A&A. 
In a way. - - A. 
In a ſeat in a church. = - 3 
In foldage. - 1 8 - 3 
In an office. * = 7 
Or, other poſſeſſion. ths 

The proceeding in an action for a diſturbance ; 1 
The declaration. - » hs 
The plea, &c. - — 3 

Action upon the Caſe foꝛ Misfeaſance 

When it lies; Ry? SEES 
For mieſbaſance i in' an officer. - 5 
In any perſon, contrary to the obligation « of 

the law. - >: 

Contrary to his undertaking. = 3 
And an action lies for misfeaſance, though 

the damage happen by miſad venture. A. 

In contempt of the proceſs of the law. - a 

For a malicious misfeaſance. - 4. 

When it does not lie. — . 


er 


and Figure. 
G. 8. 


uo 


Ittion upon the Caſe 5 Negligence. - 


When it lies; FA > 4 
For negligen se in a man's truſt, - 
In his othce, — YE — 


A 
A. 1. 
A 
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For a neglect in doing that, which by law 


he ought to do. - A. 3. 292 
For a negle& to do that, which he has un- 
dertaken. - A. . 294 


As to declarations and pleas in the above 
actions upon the caſe for negligence, ide 
Pleader, (2 P. 1.) 
For a neglect in taking care of his dog, horſe, 
cattle, &c. - A. 5 295 
As to the declaration, and pleading in this 
action, Vide Pleader, (2 P. 2.) 


In keeping his fire. - 
> 1 
As to more of declaration, and pleading i in 
this action, Yide Pleader, (2 P. 3.) 
Action againſt a common inn-keeper ;* = . 297 
When it lies. - - - B 
Declaration. - - F er Maga 
When not. - B. 3. 298 
As to pleas in this Aion, Vide Pleader 
(2 
When an inn-keeper . detain an horſe 
for his eating. — 3B. 3. 299 
Action againſt a common carrier; - L. 299 
When it lies. - - - C.1. 299 


When an action lies againſt him, who un- 
dertakes to carry, Vide Action upon the 
Cafe for Misſiaſance, (A. 3: ) 


Declaration. = - C.2, 202 
Plea, "EY - - + Cit you 
Attion upon the Caſe foz a Nuſance. 

When it lies. - - - A. 303 
Ry whom, or againſt whom, it lies. = 8 304 
When it does not lie. - - . 305 
What remedy for a nuſance; — - D. 306 

Aſſiſe, or action upon the caſe. — - "I; & 00 

Duod permittat. - - - D.% 907 

Indictment. - - . . 3. 307 

Prohibition for removal. - -' I & . yo7 
The proceeding in an action upon the caſe 

for a nuſance ; - . - E. 308 

The declaration. - - . 1. 303 
The plea, &c. 5 80 309 

For more concerning nuſance, Vide cha. (K.) 

— Tuſtices of Peace, (B. 24. &c.)—Leet, (L. 

12, 13.) 

Action upon the Caſe upon Trover, 1 
When it lies. - — A. : 
By whom. . - B. ms 5 
| 3A3 For ol | 
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by Letter by 
| and Figure. Page, 
For what goods. - — C. 311 
Againſt whom. — * D. 312 
Converſion; what. — — . 314 
When zrover does not lie. - a . 315 
The proceeding in trover; his. - G. 317 
The declaration; 
Muſt ſhew a property in the plaintiff, - G.1 317 
| Muſt expreſs the 1 with convenient J 
tertainty. - G.z. 317 g 
But certainty to a common intent! is ſuf- 
ficient. - - - G. 3. 317 
So, words of art, Cc. — 8. . 318 
Muſt alledge a converſioon. SG. 5. 319 F 
The plea. = - - G.6. 319 
Action upon Statute. 
When it lies 3 - - . 320 
For a recompence. = — . 320 
For recovery of an advantage A. 2 321 
What averments are 3 in an x aftion 
upon a ſtatute. > Se $ 321 
By way of prohibition. = - Ai 321 ] 
When an action does not lie upon a ſtatute, . 322 
When an action lies upon a ſtatute, or at com- ä 
mon law. - e. 322 
When it does not lie in the courts of W. eftminſler = D. 322 
Action upon ſtatute, by qui tam, &c. E. 324 
How it ſhall be brought; 
By information, or original. Vide Indict- . 
ment, (A. Information, (A. 1, 13.) E. 1. 324 
In what county, Vide Action, (N. 10.) 
— Ante (D.) 
When an action lies by gui tam, Cc. - E. 326 
Action upon ſtatute by the * rie ved; ; 
When it ſhall be. - 2 328 
When a ſtatute ſhall be recited. - - G. 329 
When it need riot. - 2 - F. 329 
How a ſtatute ſhall be recited. | 4 . 330 
As to amendment in actions, and infor- 
mations on penal ant, vide Amendment, 
(2. C. 2.) 
| Addition. 
Pia. Abatement, 3 22 * 22, &c.—H-: 4.) 
—Pleader, (C. g.) 
Adjournment. 
Adjournment of the term; . - : - A. 332 
. When it may be. A. 1 333 . 
When the term begins, vide . (C. - 
$. $63 
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How it ſhall be. - - 

The effect of an adjournment. - 
Adjournment of aſſiſe. Yide Afi/e, (B. 25.) 
Adjournment to, and of parliament. Vid 

Parliament, (L. 6.—N.) 


AIdmeaſurement. 
Admeaſurement of dower. Vide Dower. 


—— of paſture. Vide Common. (I.) 


Adminiſtration. 
Adminiſtration. 


By whom it ſhall be. 5 


By an executor, or adminiſtrator. 
When, by whom, to whom, and how ad- 


miniſtration ſhall be granted. Vide Ad- _ 


mini/irator, (B. 1, &c.) 

Who ſhall be executor de /on tort, and 

how charged, Jide Adminiſtrator, (C. 

1, &c.) 

Executor; Fe ” 
How appointed. - 
Who may make an executor, and who not. 

Vide Deviſe, (G.—H. 1, &c.) 
Who may be an executor ; 

A common perſon. = 

The king. - - 
When an executor may refuſe. + 
When his debt ſhall be releaſed. 

The duty of an executor ; 
He muſt make probate of the will; 

By whom the probate ſhall be. 

Exhibit an inventory. - 

Charge of probate, or inventory. 
What things he may do before probate. 
What intereſt an executor or adminiſtrator, 

has in the goods of the deceaſed. 
How they repreſent the teſtator, or inteſtate. 
If there are ſeveral executors or adminiſtra- 
tors, their intereſt is intire. - 
What actions an executor, or adminiſtrator, 
ſhall have. — Foe 
As to pleading in an action by an 
executor, or adminiſtrator, ide 
Pleader, (2 D. 1, &c.) 
What actions ſhall lie agaialt them. 
What not. 
As to pleading in an aQtion againſt an 
executor, or adminiſtrator, Vide Piea- 

der, (2 D. 2, &c. 11, &c.—3 L. 12.) 

The manner of the adminiltrationz; = 
By payment ol debts. - 
344 
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Reference Reference 
by Letter by 
; and Figure, Page, 
In what order it ſhall be. - » +0. 3. 248 
By payment of legacies. - C.3. 332 
By performing * to his * or 
truſt, = - C4 333 
By aflent to a legacy ; 
When neceſſary. - - - C.s. 363 
What ſhall be an aſſent, . - 0.6 4399 
What not. - . 7. 354 
By whom it ſhall be. - — — C. 8. 354 
Adminiſtration by a feme covert. - - D. 355 
Adminiſtration by an infant executor after ſe- 
venteen. - - E. 355 
Adminiſtration by an adminiſtrator durante mi- 
nore tate. - F. 356 
Adminiſtration by an executor of an executor. G. 357 
Diſtribution of inteſtate's eſtates. - . 359 
Devaſtavit. - - - L 362 
What ſhall be. — L. 362 
What not. - - - I. 8. 363 
Remedy upon a devoſfiauit. - I. 3. 364 
Adminiſtratoz. 
Adminiſtrator; By the common law. - A. 366 
Since the ſtat. 31 Ed. 3. 11. - B. 367 
When adminiſtration ſhall be granted. - B.zx 357 
By whom it ſhall be granted. - B. 2 368 
Whea by the metropolitan. - - B. 3 369 
When by the delegates. Viae Præregative, 
(D. 14.) 
What are lona notab lia. 4 369 
When by an inferior judge. - 8. 371 
To whom it ſhall be granted. - J. 6. 377 
How it ſhall be granted. „. 7. 374 
When it may be repealed. - - B.s. 375 
What acts, before repeal of an admini- 
tration, are good. . - B.g 375 
What not. — - B. 10. 376 
Executor e fon tort. * - C. 376 
Who ſhall be. - - » 1 376 
Who not. - E 
How he ſtall be charged. - - C.3 378 


When an adminiſtrator ſhall have relief, or 
be relieved againk in equity, Jide Chancery, 
„ 

1g in — "iP by, and againſt I 
or adminiſtrators, ide Abatement, (E. 
—fF. 19.)—Pleaaer, (2 D. 1, &c. 10, 44. 
—3 L. 12.) 

Fide alſo concerning Adminiſtrator, in Adui- 

. niſtraticu.— Chan e, (4 A. g.)—Coverant, 

(8. 1—C. 1.) 


THT IWDYE 


Admiraltp. 


The antiquity of the admiralty. - 
The authority of the admiral. - 


As to the admirn! of the Cinque Ports, Vide 
in Franchiſes, (E. z.) 

As to the impeachment of an admiral, Vide 
Parliament, (L. 31.) 


Commiſſioners of the admiralty. - 
Perquiſites of the admiralty. - 
Juriſdiction of the admiralty ; - 
For all offences done /uper altum mare 
Murder. - - - 
Treaſon. - - 
Piracy ; what ſhall be, . 
Felony, Cc. - . 


How tried ; 
By the ff. 28 H. 8. 15. - 
By the fl. 11 & 12 V. 3. 7. and 
4 G. 11. - 
For all other matters ſufer a/tum mare. 
For a truce, or ſafe conduct broken. - 
For prize goods. - - 
For a contract per allum mere; 
What contract is allowed by the law of 
the admiralty. - 
What not. - - 
By the law marine.—Laws of Oleron. 
By the uſages of the admiralty. 
Juriſdiction by the ff. 5 R. 2. 3. Cc. 
Juriſdiction for mariners* wages, Sc. 


Where a foreign fact is neceſſary to be cer- 


tified into England. - 
Execution of a foreign ſentence. =- 
The manner of procecding in the admiralty; 
Proceſs. - ; - 
Caution, - - 
Libel. - — 
Plea. — 8 


Execution. - - 
As to the court of admiralty in Scotland, Vide 
Scotland, (D. 12.) 
When the admiralty has no juriſdiction. 
Prohibition, when it goes ; 
If the ſuit there be for a thing within the 


body of the county. - 
For a matter upon land in partibus tranſ- 


Marinis. - - 

If the original be upon land, though the 
act be compleated upon the ſea. 

Or, the a& was part upon the land, and 
part upon the lea. - 

Or, after an a& upon the ſea, the pro- 
perty is altered upon the land. 

If the ſuit be for a wreck. - 

For avoiding a deed, patent, Ice 
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* Reference Reference 
by Letter by 
0 a and Figure. Page. 
At what time a prohibition ſhall go; and 
when not. - - F. 9. 397 
Action upon the ff. 15. R. 2 and 2 H. 4. 11. - F. 10. 398 
For the proceeding in this action, Yide 
Pleader, (2 S. 25.) | 
Appeal. - - - G. 279 
"Admiſſion and Jnftitutſon. 
Vide Eſgliſe, (I.) 
Admictance. 
Admittance to copyhold. Fide Copybold. (D. 
2.—6. I, &c.) 
Admittance to a ſpiritual office. Yide Probi- 
bition, (G. 4.) 
2d quod Damnum. 
When it lies. - - A, 399 
Idultery. 
Vide Leet, (L. 4.) 
0 | Idvowſon. 
Advowſon. = - - A. 401 
When it ſhall be appendant, or in groſs. - B. 401 
How it ſhall be granted. - » - C.i. 402 
Grant of the next avoidance, = C. 2. 40 
Appropriation of an advowſon; - D. = 
To whom it may be. - - D. 1. 406 
Of what effect it ſhall he. - D. 2. 406 
By whom it ſhall be made. - D. 3. 407 
How diſappropriated. - D. 4. 408 
Impropriation. - - E. 408 
Union; - - - F. 40g 
By whom it ſhall be. - - F. 1. 409 
The effect of an union. - F. 2. 410 


Right of advowſon. Vide Diſmes, (M. 10.)— 
Quare impedit, (B. 1.) 

Title to advowſon. Vide Pliader, (3 I. 4.)— 
Probitition, (F. 3.) 


Aﬀeerment. 
Vide Let, (O. 2.) 


T1 HE IND E x. 


— Affidavit. 


by Letter 


by 


and Figure, Page. 


' Sffirmative and Negative. 


Vide Pleader. (R. z.) 


; Age. 
Vide Baron and Feme, (B. 5.) — Dover, (A. 


3.)—Enfant, (C. 9, 10, 11.— D. 3.)— 
Plater, (2 G. 3.—2 W. 22.—2 F. 8.) 


Agiſtment. 


Jide Chaſe, (O. 1.— Q. 6.)—Diſnes, (H. 5.) 


Agreement. 

What ſhall be fo called. : 

Executed - ” 

Executory. . 

When an agreement executory mall be 
compleat. - 

How it ſhall be made ; - 5 

By what words. - bs 


Upon what conſideration. 
What will be a good confideration, Vide 
Action upon the Caſe upon Aſſumpfit, (B. 
1, &c.) 
When the conſideration ſhall be paid imme- 
diately. 
Where there ſhall be a writing of i it, 

How expounded. =- 

For more of title of agreement, Via. * and 
Feme, (S. 1., &c.) Chancery, (2 C. 1, &c. 
—4 S. 1, &c.)—Parceners, (C. 5.)— 
Pleader, (C. 53. 54» 55:) 


Aide. 


Aides pur faire Fitz 8 ot F * marrier. 
Aide Prier ; 
Of the king ; 
When it thall be. - 
Writ Je non procedendo rege inc .onfelts, 
When it ſhall not be allowed. - 
Aid of a common perſon ; 
By whom it ſhall 2 - 
In what actions. - 


When it ſhall not be hs - 
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115 
416 


416 
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When a defendant may plead in abatement 

after aide pri, Vide Abatement. (I. 29.) 

Aid. (Subſidy.) Vide Parliament, (H. 9, &c. 
13, &c. . (D. 43. &c.) 


Jiel. 
Vide Aﬀfſe, (D.) 


Alderman. 
F DVide Franchiſes, (F. 23.) — London, (D.) 


Ile. 


Aſſiſe, and aſſay of ale. Viae Juſtices of 
Peace, (B. 94.) 

Aleconner. Vide Leet, (M. 4 | 

Alehouſes. Vide Tuftices of . (B. 25, &c.) 


Ilien. 
Who ſhall be an alien. — - A. 
Who is not an alien; 3. 
Any born within the lgeance of the 1. 8 
A perſon naturalized. - B. 
What things an alien may do; what not; ; C. 
When he may inherit; when not. - C. 
When he may purchaſe. - -  C. 
A purchaſe in the name of a truſtee. «. os 
Various diſabilities. - - - C. 
When he may ſue ; when not. 2 
In chancery. - C. 
What other privileges an alien tal have ; 
what not. e. 
Trial per medietatem . - - ©. 
Denizen ; - - - - D. 
By whom made, and how. - - D. 
The privileges of a denizen. - D. 
Who ſhall not be a denizen. - D. 
Alienation, 
Alienation, by the king's tenant. - 


When it ſhall not be without licence. 
When it may. — — 
Aljenation, by the tenant of a common perſon. 

Alienation of copyhold. Vide Cpyhold, (I. 

- 1.—M. 2.) 
Alienation by a corporation. Jide Fran- 
chijes, (F. 18.) 
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423 
424 
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430 
439 
431 
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Reference Reference 
by Letter by 
and Figure, Page. 
By huſband and wife. Vide Baron and Feme, 
(G. I, &c. — . 1 9 
By tenant in tail. Yide Diſcontinuance, (A. 
4, &c,—B.—0C. 1, &c.)—F£f/ates, (B. 22, 
&c. 33.) 
Forfeiture by alienation. Yide Copybeld, 
(M. 2. Wig nts (A. 1, &c.) 


Alimony. 
Vide Chancery, (2 D. 1, &c.) 


Allegiance. 

Allegiance; ** due. 9 433 

Oath of allegiance, Sc. - - 0 434 
By the common law. - - - B. 1. 434 
By ſtatute law; 

Who ought to take them. - . KS ad 
Who may tender them. - „ 
The penalty. - - - Bi 42 
Illfance. 
Vide Præregative, (B. 3.) 
Allowanee. 
Allowance in Fire, Vide Abjuration, (D.) 
Franchiſes, (C.) 
Allowance of council. Yide Parliament, (L. 
= ) 
Flloy, 
Lide Money, (B. 2.) 
Ambaſſadoz. 

Ambaſſador; - - A. 440 
Who ſhall ſend one; and who not. - A. 1. 440 
Who ſhall be; and who not. A. 2. 441 

Privileges of an "ambaſſador ; Fen are allowed, 

What not. 2 312 
Ambiguitp.] 


Vide Chancery, (3 A. 8.) — Paret, (A. 3, +) 


733 


734 


THE INDE Xx 


Amendment. 


When by ſtatute. —Proceſs. 
Miſconveying of proceſs. 
Original, and other writs ; 


Miſpriſion of the clerk therein tal be 


Nor ignorance of the clerk, or milinforma- 


Warrant of attorney; 
When failure, or miſprifion in it mall be 


amended. 

Falſe Latin. 
Word of courſe. 
Word defaced. 

Default of form. 
Default of an original. 
Small variance. 
But not a material variance. 


tion. 


error. 


When not. 
Panel. 
Retur ns 

Miſprifion in the name of a juror. 
Venue; 


From what- neighbourhood the. jury fall 


come. 


From what, ade. 
When miſpriſion of the venue is helpt, 
Miſcontinuance, and diſcontinuance. 
Record, plea, &c. 
What ſhall be ſaid a record. 
When the count ſhall be amended ; 
In form. 
In ſubſtance, 
When the plea, Cc. 
When other record. —Fine. 
Iſſue. 
Verdict. 


Averment, 


Judgment. 
Writ of inquiry. 
Miſpriſion of the derk.. 


ſo; 


Whar ſhall nor be called a — of the 


Miſtake of his a kes, or that, which 


What ſhall be called 


When allowed by the common law. 
When not. 


- 


ought to warrant his proceeding. 


Miſtake of a name rightly named before, 


Omiſſion of a word, Cc. of courſe. 
Miſpriſion of a word, not Latin. 
Neglect te file bail, &c. 
Razure made i in the record. 


clerk ; 


* 835 


Reference 
by Letter 


and Figure, 


SFFfrRFY RRR ROH Fo 


278-00 


DSS > > 


= > 


D 99 
9 


I» WW 
* . * 


g 


EER 


ko 


FOND? 


_- 


Reference 


by 
Page. 


444 
445 
445 
447 
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451 


452 
452 
453 


453 
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Ignorance. - 8 
Deſect in information. - 
Variance in one part of the ——_ 
from another part. 
Form. What ſhall be called fo. 
What not. - 


No amendment, where there is nothing by which 
the amendment ſhall be made. - 
Or, where the iſſue tried will be altered, or 
the jury ſubjected to an attaint by it, 
At what time an amendment ſhall be. 
By what court an amendment ſhall be. 
To what caſes the ſtatutes of amendment do 
not extend ; - - 
Appeals, and indictments. - 
Actions, and informations on penal ſta- 
tutes. 0-5 
Proceſs to outlawry. - - 
Writ of error. 
Amendment of the defect of a court roll, 
Vide Copyhold, (I. 2.) 
Amendment of a bill in parliament, Yide Par- 
liament, (G. 20.) 


Amends, 


Vide Pleader, (2 G. 2.—2 W. 28. 49.—3 K. 23.3 M. 36.) 


Amerciament. 
Vide Diſtreſs, (B. 3.) — Leet, (O. 1, &c.)— 


Pleader, (3 K. 27.) —Prerogative, (D. 58.) 
—Sewers, (E. 7. 


Amoveas Manus. 


Vide Prœrogative, (D. go.) 


Inceſtrel Action. 
Vide Action, (D. 2.) 


Ancient Demeſne. 

What lands are ancient * - 
What frank-fee. - 
When they become frank- fee ; - 

By act of the king. - 4 

By act of the lord. - 8 

By act of the tenant. 
When not. — - 
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How PL,” to be ancient demeſne; 
By ceſſer of the act which made them frank- 
fee. - - 
By writ of diſceit. - 
What privileges the tenant there ſhall have; ; 
Shall be exempt from juries. 
Shall be free from roman: of knights in 
parliament. 
From tallage. - - 
And from toll, G. - 
Shall be ſued within the manor ; 
When ancient demeſne is a good plea. 
At whit time, and how it ſhall be 
pleaded, Jide in Abatement, (D. 1. 


9.) 
When not. - - 
How it ſhall be tried. 


The court of ancient demeſue. 
In what caſes, and how it ſhall hold plea. 
In what, not. 
How the lord ſhall be compelled to do right. 
When the plea ſhall be removed by recordare. 


D 
= 
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Monfiraverunt. When, and how it ſhall be ſued. - 
When ancient demeſne ſhall not be 3 by _ 
of parliament. 4 
When it ſhall. - - 
Ann. 
The year ; how computed. 8 
The month. - 
The day, hour, &c. - = 


Inn, Jour, et Waft. | 


When the king ſhall have mu year, day, 


and walt. - 


When not. a b 


Annates. 
Vide Tenths, (B.) 


Annopance. 


Vide Juſtices of Peace, (B. 24, &c.)—Leet, 
(L. 12, 13.) Action upon the caſe for nu- 
ſance.— Parliament, (G. 2.)—Prerogative, 


(D. 36. }—Sewers, (C. 3.) 
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Page 
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493 


495 
495 


495 
495 
495 


496 


497 


497 
498 
498 


499 


500 
501 
501 


502 
502 


oz 
503 


504 


505 
505 


What ſhall be a good grant ; 
In reſpect of continuance. 
In reſpect to the conveyance. 
By what words granted. 
By what, not. 
Who are bound to m_ 


Remedy ; 


When a writ of annuity, or — at 
election. 
What ſhall be a determination of the 
election. 
What not. 
When debt lies for an annuity, and when not, 
Fide Dett, (A. 6, 5.) 
Writ of annuity. 
Declaration. 


Pleas. 
Judgment. 
Execution. 


Annuity pro confilie. 


Anſwer to a bill in equity. Yide Chancery, 
(K. 1, &c.—L.—M.— T. (6.)—Di/mes, 
(M. 16.) — Evidence, (C. 3.) 

To articles of impeachment. 
ment, (L. 23.) 


When it lies. 
For the death of a man. 
For a robbery. 

For a rape. 

Appeal of Mayhem. * Battery, (E. 4.) 
By whom it lies. 
Againſt whom. 
At what time. 
In what county. 
Before whom. 
How the proceeding ſhall be; 


By writ, 


How arraigned upon upon it. 


Plea in abatement. 


By bill. 
Vol. 4. 
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Vide Condition, (K. 4.) 


Vide Parlia- 


Ipothccaryp. 
Vide Phyſicians, (C.) 


Reference Reference 
by Letter by 
and Figure. Page. 


- A. 507 1 
- A. 1. 507 il 
- A. . 307 „ 
de 0 
- A. 3. 5 0 1 
„5 5 10 1 
- C. 511 11 
$i. 
n. 511 I 
n 511 | | 
E. 3. 5 I 
ll 
D, 512 | 
- E. 312 | 
- F. 513 | i 
- G. 514 1 
- H. 514 1 
4 
Þ 
1178 
* 
10 
| 
W 
ES 515 1 
"PP 515 a 1. 
- A. 3. 516 ; 9 
A. 3. 517 Wl! 
3 818 1 
1 513 1 
3 518 
- BE. 519 mn 
3 520 I! 
8. 520 
„1. 520 
G. 2. 521 
38 522 
- G. +4 522 
Proceſs 
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Proceſs for non- appearance. 
Count. - * 
Pleas in bar. 
Not guilty. 
Tender of battle. — 
Autrefoits conuidt of manſlavgheer and 
had clergy. 
Former appeal * others 28 the ſame 
ſelony. 
Hutrefoits Acquit upon appeal. - 
Releaſe of the action = appeal. — 


Iſue. - - 
Nonſuit, or verdict. - 
Judgment. 


Conviction in an appeal my be pleaded 


to an ingicttment. 


Appeal trom the admiralty. Vide Aamiralty, 


(G.) 
N by way of appeal. Vid: Chancery, (2 
2.) 


Appeal from order of removal of a pauper. 
Vide F:ftices of Peace, (B. 74.) 

Appeal to Parliament. Vide Parliament., (L. 
7s 9. 

E to the pope. Via Popery, (A. z. 

2.) 

Appeal in ecclefiaſtical courts. Vid u. 

tive, (D. 13, &c.) 


Appearance. 


Vide Pleader, (B. 1, &c.)—Appeal, (G. 5.)— 
Chancery, (T. 1, 2.) — Reborn, (E. 6.) 


Q 
w 
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Appendant and Appurtenant. 


Appendant, and appurtenant. - 
What things may be fo; = 
A thing e to a corporeal. 
Or, vice wer/a. 
What things paſs by i a grant cam pertinentiis, 
Vide in Grant, (E. 9.) 
To what things the appendancy ſhall be. 
What things cannnot be fo. - 


Appendancy, how deſtroyed. - 


Ippointment. 
Vide Chancery, (2 F. 1, Kc.) Ties, (N. 11, &c.) 


Appoꝛtionment. 


tad s 


89 


— 


ide Chancery, (2 E.—4 N. 5.) —Suſperfion, (E.—G.) 


$30 
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$31 
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551 
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Appꝛentice. 


Vide Tuſtices of Peace, (B. 53, &c. 2. 
(D. 1.) — London, (N. 2.) —Trade, (D. 


Reference 
by Letter 
and Figure, 


Kc.) 
Appꝛopꝛiation. 
Vide Advowſon, (D. 1, &c.) 
Appꝛober. | 
Vide Juſtices, (V. 1, &c.)—Offcer, (G. 6.) 
Arbitrament. 
Arbitrament, what. - - 93 
Who may be an arbitrator. - >. 
Who not. - - - 86 
Submiſſion; — — — - D. 
How it may made. - - 1 
By whom it may be made. '- D. 3. 
What things may be ſubmitted, « D. 2. 
To what things a commiſſion extends. . 4 
When a N may be revok et. D. 5. 
Award. - 42 = 
What ſhall ſa a good one ; 
It muſt be purſuant to the ſubmiſſion ; 
” I _ be void as to a {tran- 
| „ th 
When i it goes to a time beyond the ſub. 
miſhon., = E. 3. 
Or, to matters not ſubmitted. E. 3. 
Or, does not extend to all the matters 
ſubmitted ; 
Where the ſubmiſſion is conditional, 
with an ita quod, Cc. - - E. 4 
Or, to all the perſons. - - E.s. 
But it is ſufficient, that the things de- 
termined by the award are within the 
ſubmiſſion, though a thing to be done 
be out of it. - E.6. 
So an award to a ranger is ' good, 
where he is ne only as an in- 
ſtrument. 7 
And the award is 28 only for ſo 
much as is out of the ſubmiſſion. — E. 8 
And there ſhall not be any forced con- 
ſtruction to make it to be out of the 
ſubmiſion. E. 9 
P. or ſhall it be intended to be out of it, 
if it does not appear fo. - — E. 10. 
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Reference 
i by Letter 
x and Figure. 
An award muſt be certain. - FE. 11. 
Poſſible. — - - - K. 12. 
Reaſonable. — — - E. 13. 
Mutual. — - - E. 14. 
Final. - - — 1 5. 
Intire. 5 8 E. 16. 
Advantageous. - — - B. 47. 
When an award is void for the whole. - E. 18. 
When only in part. - E. 19. 
When an award by parol ſhall be void, . 20.” 
Umpire. - F. 
Breach of an wed 3 what! ſhall be. G. 
What not. — 3 
Remedy for not performing a an award. » 0 V1 
By debt, - - e. 
By a um pft. 3 
By — the obligation, &c. 2 
How the defendant ſhall plead to it. I. . 
Plaintiff, by his replication, muſt ſhew 
the award, and aflign a breach. - I. 5. 
And, that it was purſuant to the autho- 
rity. - - - I. 6. 


When arbitrament is a good plea, or not, 
Vide Accord, (D. 1, 2.) —Pleaaer, (2 G. 9. 
—2 V. 9.—2 W. 41.—3 M. 13.) 

When it ſhall be confirmed, or avoided in chan- 
cery, Vide Chancery, (2 K. 1, &c.) 

Irbitratoz. 


Vide Arbitrament, 7 .} 


— Arch⸗biſhop. 
Vide Eccleſiaſtical Perſons, (C. 1.) — EH. 
(H. 11.)—Hereſy, (B. 2.)—Fifttor, (A. 
5.) —Courts, (N. 1.) 


Arch⸗deacon. 


Vide Eceliſaſtical Perſons, (C. 5. — tor, 
(A. 9.)—Ceurts, (N. 9.) | 


Irches. 
Vide courts, 3. 


Arms. | 


Arms. Viae Teftices 7 Peace, 05. 12. ur, 


(B. 4.) 
Arms, and armories. Jide Norroy, (Ci—D.) 
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554 
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Serjeant at Arms. Vide Chancery, (D. 6.) 
Arm of the ſea. Yide Navigatien, (B.) 


Arraignment. 


Vide Appeal, (G. 2.)—Indiament, (M.) — 
Juſtices, (T. 3z.— W. 2.)———Tuftices of 
Peace, (D. 14.) — Parliament, (L. 16.) 


FIrray. 


Challenge to the array. Yide Challenge, (B.) 
Commiſſion of array. Yide War, (B. 3.) 


Irreft. 


Arreſt, Vide Dignity, (F. 3.)——Execution, 
(C. 12, 13.) -— Privilege, (A. 1, &c.) 
Arreſt of judgment. Vide Pleader, (S. 47.) 


Arſon. 
Vide Tuftices, (P. 1,—Y. 6.) 


Articles. 


Articles of agreement. Vide Chancery, (2 C. 
I, &c. 3 2. 11, 18.) 

Articles of impeachment. Vide Parliament, (L. 
21, 22.) 

Articles of religion. Jide Eſzli/e, (N. 10.) 


- ICare, 
Vide Chaſe, (N. g.) 
Aſſault. 
Vide Battery. (C.)—Pleader, (3 M. 15, 21.) 
2lſembly Unlawful. 
Vide Forceable Entry, (D. 10, &c.) 

Aſſent. 

Aſſent. Vide Parliament, (G. 18, 19.)—Par- 


Jon, (C.) 
Aſſent to a legacy. Vie Auminiſtration, (C. 


5 Kc.) Chancery, (3 G. 4.) 
Royal Aſlent. Vide Parliament, (G. 2 ee. 42.) 
$93 
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Aſeſiment of damages. Vid Damages, (E. 
1, Kc.) | 
Aſſeſſment of fine. Vide Lest, (N. 4.) 


Aſſeſſment of ſewers tax, Vide Sewers, (E. 


2, 6, &c.) 
Aſſets. 


Aſſets by de, what ſhall be. ” 
What ſhall be aſſets in equity, Yide in Chan- 
cery, (2 G. 1, &c.) 
What not. - 
How the heir ſhall plead Aſſets by deſcent, 
and ſhall be charged, Vide in Pleader, 
(2 E. 3, &c.) 


Aſſets enter mains; what are 
What things are * Vide Bis, (A. 


1, 2.) 


What not. 7 © 0 
Iſlignee. 


— Vide Affignment, wn 322 
98 (2 F. is 69 
Aſſignee of a bankrupt. Vide Bankrupt, (D. 


24, &.) 


Aſlignment. 
What things may be aſſigned. - 
Who ſhall be an aſſignee. - 

What things cannot be 1 

Choſe in action. 

When 1 in equity, Vide Chancery, 
(2 H.) 
Bare right. - Re: i 
Poſſibility. - 6 


Aſlignment by, or to the king. 

Aſſignment of a bankrupt's eſtate. Yide Bank- 
rupt, (D. 24, &c.) 

Aſſignment of a bill of exchange. Vide Mer- 
chant, (F. 11.) 

Aſſignment of a breach. Vide Pleader, (C. 
45, Kc. F. 14, 15.) 

Aſſignment of dower. Vide Dower. (A. 11.) 

Pleader, (2 V. 15.) 

Aſſignment of error. Jide Parliament, (L. 3.) 
——Pleader, (3 B. 14.) 

Aſ 3 of a mortgage. Vide Chancery, 

8.) 
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and Figure. Page, 
A. 362 
B. | 563 
C. 564 
D. 366 
A. 568 
B. 569 
C. 569 
C. 1. 569 
C. 2 569 
C. 3 570 
D. 570 


Afignment 
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Aſſigument of an office. Vide Officer, (C.) 
Aſſignment of a trult. Jide Chancery, (4 W. 6.) 


Ade. 
Aſſiſe; the ſeveral ſpecies. - - A. 572 
Aſſiſe of vel difſeifen. - - „ 573 
When it lies. - - * 573 
When it does not lie. - - - 3: 575 
By whom it lies. - - 3 575 
By whom not. - - * © $336 
Againſt whom it lies. - - - B. 6. 76 
In what court. 0 - 3476 
The proceeding in an aſſize: - 470 
Writ original. - - - B.8. 577 
Proceſs. - - - B.g. 377 
Summons, and ſeverance. - - B. 10. 578 
Plaint. - - - B. 11 578 
Pleas; 
In abatemert. - - B. 12. 579 
In bar; 
By the tenant. B. 13. 579 
By a diſſeiſor. - - - B. 14. 580 
By a bailiff. - B. 15. 580 
Replication. 
When ſhall it anſwer to the bar. © - B. 16. 58 
When it ſhall ſhew a title. - - B. 17. 581 
Taking of the aſſiſe. - 3685 
When taken at large. - - B. 19. 581 
When taken upon title. - - B.2zo. 582 
Juſtices of aſſize; 
Their original. - - - B. 21. 582 
Who may be juſtices. - B. 22. 582 
When, and in what n they hall hold 
their ſeſſions. - B. 23. 583 
The authority of jaltices of aſuſe. — - B. 24. 584 
Adjournment of the atliſe. - - B. 25, 584 
Judgment. - - B. 26. 584 
Certificate of the aſſiſe; 3 
By the common law. - - B. 27. 585 
By ſtatute. - - B. 28. 585 
Aſſiſe of Mor td'ancoftor ; - C. 586 
When it lies. - - C. 1. 586 
Proceſs. C. 2 587 
Pleas in Mortd'ancefler ; 
In abatement. - - „ ' $83 
In bar. - - - C.4 588 
Taking of the aſſize. - - . 588 
Aiel, Bejaiel, and Ce/i _ - - D. 538 
Nuper Oviit. - - E. 539 
Re. dilſciſin. and aal. li ; ; * 599 
When they lie. . _— 590 
How they are to be proceeded i in. F. 2. 591 
3B 4 When 
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When they do not lie. - - 
Aſſiſe of Darein Preſentment. Vide Quare Impedit, 
C. 1, &c,) } 


Aſſiſe of Juris Utrum. Vide Quare Impedit, (E.) 


Writ of entry in nature of an aſſize. Yide Dum 

Fuit * Etatem, (H.) 

Aſliſe of common. Vide Common, (I.) 

Aſſiſe for a nuſance, Vide Aion upon the Caſe 
fer a Nuſance, (D. 1.) 


Kent of aſſize, and aſſiſe for rent. Yide Rent, 


(C. 2.—D. 1.) 


Ifliſe and Aſlap. 


Aſſiſe and aſſay of ale, Yide Juſtices of Peace, 


(B 94 

of bread. Vide Tuftices of Peace, 
(B. 96.)—Leer, (L. 8.) 
of wine. Vide Juſtices of Peace, 


ꝓ— . -- - 


(B. 98.) 
Iſliſtants. 
Vide Parliament, (D. 18.) 


Aſumpſit. 


Vide Anion ujon the Caſe uton Affumpfit —Plea- 
der, (2 G. 1, &c.) 


Aſſurance. 


Policy of aſſurance. Vid: Merclane, (E. 9, 
10.) 


Attachment. 


Attachment for contempt. - 

What is a contempt to ground an attachment. 

What not. - - = 

Manner of proceeding. - - 

Attachmeat for non-payment of coſts. 

When attachment may be moved for. 

Attachment in proceſs, Vide Proceſs,(D. 6.—E. 
2 — Attorney, (B. 13. 15. 

Attachment in chancery. Vide in Chancery, (D. 

» 4s) 

3 of privilege, Vide Attorney, (B. 19.) 

Foreign attachment; how it ſhall be proſecuted. 

By whom it may be made. - 

What goods may be attached. - 

What not. - 


JJ 
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F. 3. 


8 — 


+ ww 
* +» 


S R 


593 
593 
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595 
597 
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597 
598 
599 
600 
How 
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| T 
Reference Reference i 
by Letter by | 
and Figure, Page. | 
How the garniſhee ſhall be aided. 8 „ 602 | 
How the defendant himſelf. - 3 603 | 
What the judgment ſhall e. - 603 | 
When foreign attachment hall be pleaded, -— 603 | 
How 1 it ſhall be pleaded. + 604 | 
Vide Abatement, (E. z. — (D. 6.)— | 
Diſcent, FR * )—Dower, (F. 1.) —Parlia- } 
ment, (H. 6 | 
* q 
Attaint. | 
' 
When it lies. - - - A. 6059 
When not. a 8 605 | 
The proceeding in an n attaint ; - - C. 687 | 
Original. Eh „„ | 
Proceſs. - - - C. 2. 608 | 
Aſſignment, — - - C3 6083 
Plea. - _ - - C. 4 608 
Nifs Prius. - - — 8. 609 
Judgment. - - - - C.6. 609 
Ittoznment. | 
| : 
When neceſſary. = - - A. 610 | 
What ſhall be an attornment ; — - B. 611 
Expreſs. - - - » Bun. 611 ſ 
Implied. - - . - B. 2. 611 | 
What not. - - - to 612 1 
At what time an attornment ſhall be. » "i 612 i 
By whom it may be. - - » 613 i 
To whom. - - _ 613 | 
Who are compellable to attorn. G. 614 0 
How they ſhall be compelled. = » G14 | 
What a grantee ſhall do before attornment. - L 614 | | 
What not. - - - K. 615 : 
When an attornment is not neceſſary. — - L. 615 0 
When it ſhall be pleaded, - 13 f 
Attoꝛnep. N 
For what purpoſes there may be an attorney. - a 617 1 
Attorney in court; — — — - 618 
Who ſhall be. - — 4 618 | 
Who not. - - - - B. 2. 619 \ 
How regulated. » 4. 626 
In what caſes an attorney ſhall be allowed / 
By the common law. 284 621 f 
By ſtatute. - - B. 5. 621 1 
In what caſes, not. - » B.6. Gay 1 
Warrant | 
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Plea. 


intereſt. 


When it lies. 
At what tome. 
When it does not lie, 


Warrant of attorney. 
When it ſhall be entred, or filed. 
How long his authority continues. 
When it determines. 
When he ſhall be removed. 
New attorney made. 
What will be a contempt to the court. 
What things an attorney ought net to do. 
How the miſdemeanor of an — ſhall be 
puniſhed. 
What privileges an attorney | ſhall have. 
The privilege of ſuit. 
For what cauſes he ſhall ſue. 
When he ſhall have an action for 
words, Vide in Action ugon the Caſe 
for Defamation, (D. * ) 
How he ſhall ſue. 
How he ſhall be ſued. 
Declaration, 


Attorney for other purpoles ; 
In what caſes there may be one. 
In what caſes there muſt be one. 
In what caſes there ſhall not be any, 
Who may be an attorney, 
How he mall be conſtituted. 
Where he ſhall not prejudice himſelf. 
When he ſhall be prejudiced. 
Authority; 

What ſhall be a good authority. 
What only a bare authority. 
What an * coupled with an 


Audience. 
Court of Audience. Vide Courts, (N. 4.) 


How an authority ſhall be executed ; 
Strictly purſuant to the authority. 
Without doing leſs than the authority. 
And an act, varying in ſubſtance from 
the authority, is void. 
Or, done in the attorney's own name. 
Where an n need not be ſtrictly 
purſued. 


Attorney General. Vide Information, (A. 1.) 


Fudita Querela. 
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Reference Referente 
by Letter dy 
and Figure. Page. 
When there may be an Audita Qzere/a, or other 
remedy, at election. - - - D. 650 
How the proceeding ſhall be 3 — «4.x 650 | 
The proceſs. - - E. 1. 650 | 
Out of what court it ſhall be. . - BB. % Oct | 
Allowance of the writ. - - - E.g Gc2 | 
Bail. - — - - B. 4. 652 
Super ſedeat. — — - Bc & 653 
Declaration, 1 - - E.6. 653 
Judgment. - - E. 7. 654 | 
Auditoz 
Auditors in accompt. Vid: Accompt, (E. 7, &c.) | 
Auditors of the Exchequer. Vide Courts, (D. 14.) 
Vide Chancery, (2 I.) 
Averdupois. | 
Vide Let, (L. 7.) | 
| 
Averment. | 
vid: Pleader, (C. $0, &c.—E. 33.) — Adios upon 
the Caſe for Defamatian, (G. 8, 9. )— Adio 
ub Statutr, (A. 3.)—Amendment, (Q.)— 
Bargain and Sale, (B. 10.) —Deviſe, (N. 25.) | 
—Record, (E.)—Retorn, (G.) 5 | 
: 
Julnage. N 
Vide Trade, (C. 5.) | f 
Avoidance. 
Vide Advowſon, (C. 2.)—E/eliſe, (N. 1.) | 
? 
Ivowry. | 
Fide Cofli, (A. 4.)—Pleader, (3 K. 13, &c.)— 
Temps, (G. 14) | 
Au:zum Reginae. 
Vide Roy, (F. 2.) 


Tuthoꝛit y. 


Authority of an attorney. Vid Attorney, (B. 


9, 10.—C. 8, &c.) 
2 Authority 
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Reference 
by Letter 
and Figure, 
a of juſtices of peace. Nat Juſtices of 
Peace, (A. 8.—B. 1, &c.) 
Aut Ai of law. Vide Impriſonment, (H. 4, 
& 
Authority of the Pope. Jide Juſtices, (K. g.)— 
Pepery, (A. 1.—B. 4 
Authoruy of a ſheriff, Yiae Viſcount, (C. 1, 
&c.) 
Authority of a vifiter. Yide Fifitor, 


AJutrekoits Icquit. 
Vide Appeal, (G. 11.) 
Autrefoits Convidt. | 
Vide Appeal, (G. g.) 
Award. 
Vide Arbitrament.— Chancery, (2 K. 1, &c.) 


Bail. 
i 
Bail; what ſhall be. 13 - ». tis 
Mainprize ; what ſhall be. . 
Pledge; what ſhall be. | C. 


When pledges ſhall be found, and how, Vide in 
Pleacer, (C. 16.—3 K. 5.) 


Caution; what ſhall be. — - D. 
Surtty ; what ſhall be. - - E. 
What perſons are bailable; - - F. 
In criminal caſes. 
By the common law. . 1. 
Who are not bailable; by the St. W. 1. 8 
I . 3 
Who, are bailable, fince the ſtatute. .. 
Who may bail. — — — F. 4. 
Remedy for not bailing. - - F. 5. 
For bailing when they ought not. F. 6. 
What perſons are bailable in civil actions; - 
By the common law. - F. 2. 
By llatute. — - - F. 8. 
= ho not. - - - F.g. 
Who may bail. - - F. 10. 
The manner of taking bait; - - - 4 
- +» I, 


In criminal cafcs. 


Bail in an appeal. 2 e (F.—G. 
4, 6, 9.) 5 


In civil actions. - - 
How an appearauce hall be enforced, 


Vide in leader, (B. 3.) 
When bail ſhall be filed. - - 
Bail in an bateas corpus. — . 


Reference 
by 
Page. 


E 


Reference 
by Letter 
and Figure, 


Bail in an audita querela. Vide Audita Q erela, 


(E. 4.) 
What bail ſhall be ſufficient ; - - 

In criminal caſes. - = 1. 

In civil actions. - - 2. 
When common bail. 3. 
When ſpecial bail. - 4+ 

Remedy for inſuſſicient bail. - 5. 
Remedy for refuſing bail. - 6. 


At what time bail ſhall be allowed. - 

How far the bail ſhall be liable. - 

To what they ſhall not be liable. - 

What will be a breach of the — 

What not. 

How the bail ſhall be reliev ed; - 
By a of the court. - 
By ſurrender of the principal; 


1 „„ 0 c 
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What ſhall be a ſurrender in due time. - 2. 

What rot. - - * 3. 

How the ſurrender ſhall be recorded. a a 

By the death of the principal. - - "A 

If the debt be ſatisſied by the principal. * 6. 

If it be releaſed, or diſcharged, - - 7. 
Proceeding againſt bail; - - 4 


By Scire facias ; 
When it ſhall iſſue. Vie Pager, (3 L 


1, &c.) Ys 
In what manner the /cire facies ſhall be 
ſued, 1 
Pleas to a /cire facias; 
Surrender of the principal, 9 
No «apias ad ſatisfaciendum againſt him. R. 4. 
Death of the principal. 2 
Satisfaction by the principal. „ 
Demurrer for variance. - X. 7. 
Nul tiel record, - 8. 
By action of debt. - - - R.g. 
Judgment. - - R.1 
How execution ſhall be. - . 
Bailiff. 


Jide Accompt, (A. 4.—E. 4,)—PFranch ſes, (F. 
23.)— Juſtices of Peace, (D. 7.) —Leet, (M. 2.) 


Bank le Koyp. 


Fide Courts, (B. 1, &c. Kina, (C. 3, 8, &c. 
—3 B. 3.) 


END OF THE FIRST VOLUME. 
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